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FOREWORD 


In our foreword to American Trials, we stated that the series would be 
marked by two characteristics: presentation of the actual court records so 
that, as closely as possible, the trial of the case could be reénacted and the 
legal questions raised could be accurately presented; an introduction de- 
signed to give the case its perspective, its background and its mood. The vol- 
umes thus far published have been cast in this mould. Not so this volume. 

It is because of the recent publication of the Court record in the Sacco- 
Vanzetti case by the house of Henry Holt Company that we here depart from 
our plan. That publication has made the original (and practically the com- 
plete) record available. Hence a repetition, even im parvo, would serve no 
useful purpose. Yet we have continued to feel that the Sacco-Vanzetti case 
deserves a place in this series. It would be a pity, we thought, to relegate to 
the exclusive benefit of the curious of future generations the opportunity for 
forming an opinion on a subject of such public interest. We have realized 
too how desirable it 1s that the public should have access to a single volume 
account of the case. Hence foreign though the form of this book may be 
to the specific plan of the series, we are glad to adopt this book as one of the 
American Trials. 

SAMUEL Ktaus, Editor 

UNDERHILL Moore 

James N. RosENBERG 
Consulting Editors 
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PREFATORY NOTE 


All references in this volume are to the publication of the 
record by Messrs. Holt & Co. As the pagination of the first 
five volumes of the Holt issue ts consecutive the volume of the 
reference has not been noted. For the convenience of readers 
the first page of each of the volumes follows: I, 1; II, 1093; 
ITI, 2267; IV, 3479; V, 4360. Because Volume VI has inde- 
pendent pagination all references to 1t are indicated by an 
asterick. 

Included are plans of the scene of the crime and of the sur- 
rounding country. The first 1s a simplified tracing of the one 
used at the trial and reprinted in Volume IV of the Holt 
record. Although a plan of the surrounding country was used 
at the trial it was not reprinted. A tracing has, therefore, been 
made from maps of the United States Geological Survey on 
which the course of the car after the shooting is indicated as 
accurately as the testimony permits. On both plans the ap- 
proximate location of the witnesses has been marked. The 
principal places which figure in the story are indicated on a 
skeleton map. 

I wish to express my thanks for valuable suggestions 
to the editors and to numerous friends, and especially to 
my wife for ber constant assistance in the composition 
of this book. 

O. K. F. 
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THE SACCO-VANZETTI CASE 


A BRIEF SURVEY 


false in the guilt or innocence of an accused person or in the adequacy 
of the legal machinery employed in determining a problem of this nature 
reaches at times the intensity of a social question. The conscience of a com- 
munity, sometimes that of the whole civilized world, may feel itself under 
such circumstances involved in the fate of a person otherwise obscure; and 
partisanship may run so high that in the locality whose courts are under 
scrutiny the case at issue can hardly be discussed with reason. 

Not since the time of the Dreyfus affair has international feeling risen to 
so high a peak as it did in the case of Sacco and Vanzetti. Throughout Europe 
and America radical and conservative opinion locked horns over this con- 
viction and the proceedings which followed it. To no single outstanding fac- 
tor In the case can be attributed this world-wide excitement, but considera- 
tion of the many elements which colored the full story, familiar now to 
large numbers of people, throws light on why the case aroused the almost 
unprecedented emotion it did. 

The crime for which the two radicals went after seven years to the chair 
was the seizure in the streets of South Braintree, Massachusetts, on April 
15th, 1920, of a pay roll amounting to $15,776.51 and the brutal murder of 
the men who had had it in charge. After fruitless attempts made in the courts 
of Massachusetts to save the accused men an appeal for clemency was sub- 
mitted to Governor Fuller. The suspense pending his deliberations and those 
of the Advisory Committee he had appointed reached its apex with the an- 
nouncement that a decision would be rendered on August 3rd, 1927. Upon 
its publication letters and petitions poured into Boston and Washington. In 
various cities of Europe the United States legations had to be put under 
guard. In others police reserves were called out to watch for violence at mass 
meetings held in condemnation of the decision. Everywhere parades and 
protests sprang up. Bombs, which the press laid at the door of sympathizers 
with the defendants, were thrown in the New York subway and at the house 
of one of the jurors in the case. In Uruguay, Paraguay and Argentina the 
labor elements called general strikes. Newspapers in London and Paris de- 
plored the outcome of the affair and in Germany twelve prominent lawyers 
prepared and signed a statement which decried a death sentence imposed 
after a judicial delay of seven years. In Morocco, Panama and Geneva popu- 
lar demonstrations took place, and violence, both attempte? and accom- 
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plished, was reported from Sydney, Montevideo, Bucharest, Stockholm, Ber- 
lin, Prague, Amsterdam, Athens and Copenhagen. 

Indicative that not only the working men but also the middle and upper 
classes concerned themselves with the case, Secretary Kellogg received cables 
of protest from such prominent people as President Mazaryk of Czecho- 
Slovakia, Madame Curie, Professor Albert Einstein, the Marquis de la 
Steyre, a grandson of Lafayette, Fridtjof Nansen, Alfred Dreyfus, Louis 
Loucheur, Joseph Caillaux, and many others. A part, even, of that large 
body of opinion in the United States which maintained that justice had been 
done in the matter and the forces of anarchy put to rout, insisted that the 
dilatoriness of Massachusetts courts remained a disgrace to the country and 
agreed with the statement of the London Morning Post that Massachusetts 
had turned the law into an instrument of torture. Perhaps this particular 
point of view was at the time best expressed by Charles H. Tuttle, United 
States Attorney for the Southern District of New York, who, while not men- 
tioning this case by name, said at the annual convention of the Commercial 
Law League of America: 

“When many years elapse between indictment and sentence and execution 
of that sentence in a notable murder case, the law itself 1s the thing really 
tried and condemned. Thereby a grave injustice is done to the defendants, 
Whether guilty or mnocent.”’ 

The prominence accorded the case in the press becomes strikingly evident 
from a review of the following headlines in the New York Times: 


“World Stir Over Decision” (August 5th); “Sacco Reprisals Are Sus- 
pected by the Police’’ (August 6th); “Foreign Protests on Sacco Sentence”: 
"500,000 Called for Sacco Strike Flere’; “‘London Embassy Booed; Parade 
in Paris” (August 8th); “British Labor Makes Protest’; “Mobilize for 
March on Prison in Boston” (August 9th); “Father of Sacco Appeals to 
Duce”; “British Urge Mercy for Doomed Men” (August 10th); “Respite 
Leads all Shades of French Opinion to Agree against Execution”; “Rome 
Relies on our Justice” (August 12th); “Boston Police Stop Meeting” 
(August I5th); “Cities Set Guards on Sacco Decision” (August 20th) ; 
“Poem by Miss Millay” (August 22nd); ‘Europe on Edge; Expected Re- 
prieve’; ‘“Boston Besieged; Scores Arrested’; “City Crowds Silent on News 
of Death” (August 23rd); “Paris Mpbs Loot Shops”; “London Radicals 
in Night Meeting” (August 24th); ‘Boston Still Torn Over Sacco Case” 
(August 28th). 

For days long lines of liberals marched before the State House of Boston. 
The arrival of Vanzetti’s sister from Italy intensified the feeling of thou- 
sands of people. Many not radical in their beliefs expressed the hope that the 
efforts of the prisoners’ counsel to induce the Supreme Court of the United 
States to interfere and stay execution might be successful. 

Excitement grew as the date for execution neared. The paraders before 
the State House became more numerous and many of them were arrested. 
The police of Boston took precautions as though against a riot or a siege. 
Nevertheless, and to the surprise of many people, the streets of the city re- 
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mained undisturbed by violence as Sacco and Vanzetti went to the chair. 

Although it is not definitely known when Sacco and Vanzetti first met, the 
time must have antedated the war, for, in 1917, it was together they fled the 
draft. Both men belonged at the time to the Galleani group of philosophical 
anarchists, and both had been suspected by the United States Department 
of Justice of violation of the Selective Service Act and of holding views 
which made them liable to deportation. Sacco, in fact, several months be- 
fore his arrest, had been told by Kelley, his employer, that Kelley knew him 
to be under investigation on account of his opinions. 

If psychopathology should seriously concern itself with a study of the na- 
tions, national hysteria, its causes, manifestations and results, would come 
under closer scrutiny than heretofore and many of the phenomena of social 
history might be reinterpreted and evaluated in the light of fuller under- 
standing. During Wilson’s administration one of those waves of hysteria to 
which most nations have at some period of their development been subject 
was breaking over the country. The government, under the leadership of 
Attorney General A. Mitchel Palmer and using as its weapon the newly 
passed so-called Espionage Act, had been instigating criminal proceedings 
against thousands of suspected radicals in all parts of the country. Lurid 
statements were being given out frequently to the press, and headlines such 
as these from the Boston Herald had become common occurrences, “Bolshevik 
Plan for Conquest of America’; “Reds Pervade Empire State’; “Bride 
Thinks Reds Kidnapped Missing Groom’: “Boston Armed at all Points 
Against Reds.” Under the caption “Shipping Lenin’s Friends to Him” the 
Literary Digest of January 3rd, 1920, said of the old army transport Buford, 
sent off by the government on the previous Christmas, that its passengers in- 
cluded ‘‘conspirators of various types,” ““Bolsheviki, anarchists, I. W. W.’s, 
Communists and members of the Union of Russian Workers.” “At the time 
of the sailing of the Buford,” said the Literary Digest, ‘came assurance from 
the Department of Justice that more will follow.” 

During January Attorney General Palmer was quoted as stating about 
the extent of the Bolshevist infection in the United States: “The Red 
Movement is not a righteous or honest protest against alleged defects in 
our present political and economic organization of society... . It is a 
distinctly criminal and dishonest movement in the desire to obtain pos- 
session of other people's property by violence and robbery.” “All their new 
words, ‘Bolshevism,’ ‘Syndicalism,’ ‘Sabotage,’ etc. are only new names 
for old theories of vice and criminality. In this country their adherents are 
to-day mainly grouped in three organizations, the Union of Russian Work- 
ers, the Communist Party, and the ].W.W.... 

“The Union of Russian \ orkers was organized with many local organiza- 
tions throughout the country. Most of the agitators and leaders of this or- 
ganization were taken in the first raid of the Department of Justice and have 
been deported. The ‘mopping-up’ will be continued. ... . 

“Each and every adherent of this movement is a potential murderer or a 
potential thief, and deserves no consideration.” 
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In Congress Representative Johnson said: “The public is not seeing red 
without reason.”’ And Secretary Wilson went on record to the effect that in 
his opinion membership in the Communist party was sufficient grounds for 
deportation. 

In the New York Assembly the current emotion took astounding form. On 
the opening of the session of 1920 the Speaker of the House initiated the un- 
seating of five members. Because they belonged to the Socialist party Orr, 
Claessens, De Witt, Solomon and Waldman, all duly elected members of the 
Assembly, were arraigned by Speaker Sweet, who accused them of “seeking 
seats in the Assembly after having been elected on a platform that 1s abso- 
lutely inimical to the best interests of the State of New York and the United 
States.” It is amusing to recall that at this juncture George Bernard Shaw 
said: “It is high time for the Mayflower to fit out for sea again.” 

About fifteen hundred publications in thirty-three foreign languages and 
with a circulation of approximately eight million existed in this country at 
the time. Senator King proposed a bill to exclude these from second class 
mailing privileges, whereupon the Foreign Language Service of the govern- 
ment, formerly a branch of the Bureau of Public Information, sent out the 
following statement: 

“We deplore the grave injustice which is being done to foreign-born peo- 
ples as a whole these days, by inaccurate and sensational newspaper stories; 
and the unfair and unfriendly treatment accorded them by Americans who 
are ignorant or misinformed concerning them and their press. Our eighteen 
months of intimate relations and work with the foreign language press have 
brought us indispensable proof that the large majority of these papers and 
peoples are American in the truest sense.” 

When Louis F. Post, Assistant Secretary of Labor, was criticized in the 
press and in Congress for too great indulgence towards radicals, he made a 
statement to the Committee in Washington to the effect that he was com- 
pletely out of sympathy with philosophical anarchists as well as with all 
supporters of violent means for effecting changes in government. He de- 
fended himself by saying that he had followed the policy of confining his 
activities in deportation cases to finding out ‘‘whether the alien was guilty or 
not guilty.” It is interesting to recall that in one of the cases in which he had 
canceled a warrant for deportation based on the alien’s membership in the 
Communist Party he had said: “It is pitiful to consider the hardships to 
which they and their families (meaning the foreign-born) have been sub- 
jected by arbitrary arrest, long detention in default of bail beyond the means 
of hard-working wage-earners to give, for nothing more dangerous than af- 
filiating with friends of their own race, country and language, and without 
the slightest indication of sinister motive or any unlawful act within their 
knowledge or intention.”’ 

In January, 1920, wholesale raids against alleged reds took place, accom- 
panied in general by unlawful searches and seizures and other strong-arm 
methods on the part of government officers. Numerous arrests made under 
such circumstances in New England resulted in habeas corpus proceedings 
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on behalf of the accused persons which, in the spring of the year, came on to 
be heard before Judge Anderson of the United States District Court in Bos- 
ton. During the course of his investigation the Judge denounced repeatedly 
both the methods the officials used in their attempts to secure evidence and 
the manner in which they carried out the actual arrests. On June 23rd he em- 
bodied the results of his investigation in a decision reported in 265 Federal 
Reporter, page !7, as Colyer against Skeffington. 

Lawyers of distinction showed dissatisfaction with the official lawlessness 
of these raids and some of them expressed their disapproval. Mr. Moorfield 
Storey, in his introduction to Mr. Post’s book, “The Deportations Delirium 
of Nineteen-Twenty,” ! said: 


“When, therefore, the Department of Justice alleged that there was a very 
large body of ‘Reds’ in the country, aliens with the principles of Russian 
Bolsheviks, who were organizing here to overthrow the government of the 
United States by force, and followed the statement up by raids all over the 
country in which men and women, aliens and citizens, were seized and im- 
prisoned, we did not disturb ourselves about questions of constitutional 
law. The men responsible for these arrests, the detectives and those who 
employed them, filled the newspapers with lurid accounts of what the ‘Reds’ 
had done and were planning and produced on a small scale a ‘reign of 
terror’ in which some thousands of innocent people were very cruelly 
treated and exposed to much suffering and loss. The statements in the news- 
papers were false and misleading. There was no conspiracy to overthrow 
this government and no evidence was ever produced which excused the ac- 
tion of the government. The safeguards of the Constitution were ignored, 
and any true American must blush at what was done and at the indifference 
with which he and all but a handful of his countrymen tolerated it.” 


Charles Evans Hughes, later Secretary of State, member of the World 
Court, and now Chief Justice of the United States Supreme Court, wrote at 
the time: 


“We cannot afford to ignore the indications that, perhaps to an extent 
unparalleled in our history, the essentials of liberty are being disregarded. 
Very recently information has been laid by responsible citizens at the bar 
of public opinion of violations of personal rights which savour of the worst 
practices of tyranny.” 


Professor Zechariah Chafee, ]r., of the Harvard Law School, in his book, 
“Freedom of Speech” 2 (pages 241-292; 320-364), dealt at length with nu- 
merous aspects of the arrests and deportations and the hysteria of that period. 

During the latter part of 1919 and in 1920 a countrywide “crime wave” 
was being reported in the press of many of the large cities. Hold-ups, at- 
tempts to blow up churches, safe-crackings, thefts by motor bandits and 
lootings of suburban homes were noted with increasing frequency. Edito- 
rials suggested a variety of causes for the condition, among them these: 
that drug addicts were becoming more numerous, that organized seditious 


1 Chicago, Charles H. Kerr & Co., 1923. 
2New York, Harcourt, Brace & Howe, 1920. 
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propaganda was being spread to inflame the radical minded, that the coal 
shortage had darkened the streets of the larger cities and so laid them open 
for miscreants, that prohibition had led to the use of a kind of liquor devas- 
tating in its effects, and, of course, that the aftermath of all wars includes 
an increase in crime. In February, 1921, when time to analyze this crime 
wave had elapsed, George W. Kirchwey, for ten years Dean of the Law 
School of Columbia University and at one time Warden of Sing Sing 
Prison, insisted that throughout the period the increase in the volume of 
crime had in actuality been slight. He described the nature of the crimes 
prevalent at the time as of the dare-devil, front-page sort, committed 
often by ex-soldiers who were both unemployed and accustomed to violence, 
and said he believed it was the nature of the crimes rather than any actual 
increase in their number which had gotten public opinion into a state of 
hysteria. While it continued the public sharply focused its attention on 
the police and on the administration of the criminal law. Leniency against 
offenders was decried in the press; vigilance on the part of the police, fre- 
quently commended. As the most visible and vulnerable arm of the gov- 
ernment, the latter stood most of the brunt of popular blame for the reported 
continuation of the deplored conditions. New England, with its shoe towns 
and their mixed populations, proved no exception to the current experience. 
Daring hold-ups, accompanied sometimes by violence and murder, took 
place there. And the brutal and apparently needless murders at South 
Braintree, Massachusetts, committed 1n broad daylight and in full view of 
many persons, called forth to the utmost the energies of police authorities 
in the State. 

The circumstances of the South Braintree murders were as follows: at 
about half past nine on the morning of April 15th, 1920, the agent for the 
American Railway Express in South Braintree took from an incoming train 
money destined for the Slater and Morrill shoe factory. He carried the con- 
signment to his office in that one of the Slater and Morrill Company’s two 
buildings which lies opposite the railway station. It was on his way there, he 
testified later, that he noticed two strangers in a touring car which he subse- 
quently identified as that of the murderers. This car was later in the day seen 
by various people at different points in the town. 

One of the men whom the agent, Neal, noticed in the car he described as 
blonde and emaciated. Some one answering this description was observed by 
Lola Andrews standing near the shoe factory with the person she later identi- 
fied as Sacco. Directly before the shooting two strangers were seen leaning 
against a fence on Pearl Street. 

The money which the express agent delivered was packed at the shoe 
factory into two metal boxes and turned over to Parmenter, Slater and Mor- 
rill’s paymaster, and to Berardelli, the guard. Together they set out on foot 
to carry it the short distance from this building, opposite the railway sta- 
tion, to the other factory of the company, situated on Pearl Street.? As they 
neared the spot where the two strangers were leaning against the fence they 
were fired on. Berardelli dropped the money. Humped forward, he fell. One 


1See plan facing p. 342. 
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of the assailants, identified later by the witness Pelser as Sacco, stood over 
him and shot four or five times straight into his body so that the man died 
instantly. Parmenter dropped his box and ran across the street. He was hit 
running. 

As the shots rang out the Buick car appeared. The murderers, suddenly 
reénforced by a third man whom witnesses varyingly describe as jumping 
from the machine or rising all at once from behind a pile of bricks, sprang 
in with the two metal boxes. The car made off. 

Shots rang from it, barring pursuit. With growing momentum it crossed 
the railroad tracks. Tacks, placed in pieces of rubber hose in order that they 
would remain upright in the road, were thrown from inside. Workers in the 
shoe factories, laborers on a near-by excavation and passers-by variously 
heard the shots, saw the shooting or watched the car speed away. Until well 
beyond the town, pursued for a time by the Chief of Police himself who, mis- 
directed, completely lost the trail, the vehicle rushed on, drawing the eyes 
of the curious and the startled.? 

From Boston to the Cape the countryside revolted at this, the newest dar- 
ing murder and hold-up in the current wave of crime. The police garnered 
descriptions of the murderers from eyewitnesses. Reported clues and prom- 
ises of early arrest filled the front pages of the newspapers. According to 
the Boston Herald the rumored physical characteristics of the bandits 
tallied with those of several men concerned in an earlier unsuccessful 
hold-up in Bridgewater. 

The crime attempted in Bridgewater early on the morning of December 
24th, 1919, was held generally to be the work of a number of Italians or 
other foreigners operating in a touring car. This automobile had been so 
placed that it blocked the passage of a truck containing a pay roll of the 
White Shoe Company. Two men in the street had tried to capture the truck. 
Their shots had been answered from the truck Itself and they had fled back 
to their car and escaped. No one was hurt and nothing was stolen. Pinkerton 
detectives were put on the trail by the shoe company. They examined the 
various eyewitnesses and followed a number of clues but were unable to 
make any arrests. Michael Stewart, Chief of the Bridgewater Police, voiced 
the opinion that the criminals were Russian anarchists or radicals, of whom 
many had drifted into the shoe towns. 

A few days after this attempted crime at Bridgewater, the police learned 
that shortly before the hold-up a Dr. Murphy in a near-by town had had 
his Buick touring car stolen from him. The public mind made the connec- 
tion. It became accepted more or less as fact that the car at the hold-up and 
Dr. Murphy’s Buick were the same. No further information seemed forth- 
coming after this, and for months the Bridgewater case dropped from the 
news. 

Just two days after the murders at South Braintree Dr. Murphy's Buick 
was found abandoned near Bridgewater in the Manley woods. At once the 
Boston Herald called it “the murder car” and linked it with both crimes. The 
same paper advanced the theory that the killings were the work of amateurs 
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who had at once shot their men instead of merely robbing them. It was re- 
ported that the police were drawing in on the criminals, one of whom was 
said to be a draft dodger of Needham who had been involved in the vice 
traffic. 

In actual fact the police remained for many days with no clues at all. The 
work of investigation was conducted by Captain Proctor of the State Con- 
stabulary and Chief Stewart of Bridgewater. Braintree’s Chief of Police, 
Gallivan, after his unsuccessful pursuit of the car on April 15th, played only 
the slightest part in the ensuing events. The efforts of Proctor and Stewart 
were by now directed towards discovering a group of Italians with a ma- 
chine. 

Among resident Italians Mike Boda was known to have a car. Boda 
boarded near West Bridgewater in the shack of his friend, Coacci, who, on 
account of his radical affiliations, was at the time under deportation orders. 
A day or two after the Braintree shootings Coacci, apparently desiring to be 
put at once on a ship for Italy, surrendered. His wife moved out of the 
Bridgewater shack and so did Boda. But on April 20th, before Boda left for 
good, Chief Stewart interviewed him. 

Just what this man’s occupation was remains uncertain. Himself perhaps 
not a radical. he was the friend of radicals, at a time when to be such in one’s 
associations and a foreigner besides, constituted strong grounds for sus- 
picion. What was said at Boda’s private meeting with Chief Stewart has 
never become known. And he was never arrested. 

His car, a small Overland, had been out of condition for several months 
and on April 17th he had taken it to Johnson’s garage in West Bridgewater. 
The police had arranged with Johnson that he notify them whenever it 
should be called for. Accordingly it was Mrs. Johnson’s telephone call to the 
station which resulted in the arrest of Sacco and Vanzetti. 

Nicola Sacco and Bartolomeo Vanzetti had come from Italy at about the 
same time. Sacco, son of a substantial dealer in olive oil, was born in Tor- 
remaggione in 1891. He grew up fond of the out-of-doors and of physical 
labor, and close to his Catholic parents and his elder brother. His first work 
was in the vineyards but later he learned to be a mechanic. When, on the 
suggestion of a friend of the family who lived in Milford, Massachusetts, 
his older brother emigrated, Nicola Sacco went with him to the United 
States. In Milford he found a job on some sanitary construction with the 
Draper Co., and from there, six months later, went into a foundry in Hope- 
dale. Learning edge-trimming he next took a position with the Milford Shoe 
Company and here he remained seven years. In 1912 he married, and the 
following year his son, Dante, was born. Mrs. Sacco was a good-looking 
woman who, with her husband, sometimes gave amateur plays to raise 
money for the relief of strikers. Sacco had become interested in socialism 
soon after his arrival in this country and through the influence of a man 
named Galleani, who lived in Massachusetts, he later developed into a 
philosophical anarchist. He lived regularly, worked in his garden and was 
devoted to his family. 

Sacco was still employed by the Milford Shoe Company when, in 1917, 
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the Draft Law was passed. To evade it he fled into Mexico. And when, a few 
months later, he came back so as to be with his wife and child, he called 
himself by an assumed name. Under that name he worked at making candy 
in Cambridge and, for a few days during October, 1917, at the Rice and 
Hutchins shoe factory in South Braintree. After the armistice he resumed 
his identity and took a job under Michael F. Kelley at the 3K Shoe Factory 
in Stoughton. Except for an absence due to sickness before Christmas of 
1919, he worked continuously for Kelley, who had been superintendent at 
the Milford factory and had there known him, from 1918 until the time of 
his arrest in May, 1920. He was employed as an edger, and at one time also 
as night watchman of the factory. He was looked on as a very steady man. 
And he had saved money which he had deposited in his wife’s name in a 
saving’s bank. 

Vanzetti came from the foothills of the Piedmont. Born there in 1888, the 
son of a comfortable, middle-class farmer, he left school at thirteen to learn 
pastry-cooking and candy-making, a trade at which he worked for three 
years in the city of Turin. After a few periods of unemployment he was taken 
il] and went home to his mother and father. On his mother’s death he sailed 
for New York. He had developed at this date the habit of reading and study- 
ing and was already interested in radical social ideas. 

In New York he got employment in a club and as kitchen helper in 
Mouquin’s restaurant. After finding himself out of a job he left with a 
friend for Connecticut where he worked in several towns in brickyards and 
quarries. Later he went back to his trade as pastry-cook and was succes- 
sively employed in various restaurants of New York. His next removal was 
to Massachusetts. In Springfield he worked on the railroad, in Worcester 
in an iron-mill. Of Springfield he said later that there “the Italian work 
and live like a beast.” Finally, in 1913, he arrived in Plymouth and here 
he remained continuously until his arrest, with the exception of that time 
during which he, like Sacco, was fugitive from the draft. The variety of 
the jobs Vanzetti held is astonishing; and after 1916 he had apparently no 
consistent employment at all. During the years in Plymouth he worked as 
gardener, employee of the Plymouth Cordage Co., laborer on a breakwater, 
bricklayer’s assistant, general contractor’s helper, and ice-cutter. At the plant 
of the Plymouth Cordage Company he was active in a strike in 1916 and, 
looked on from that time as an agitator, he was not reémployed afterwards. 
When out of a job he peddled fish and dug clams. All through the war he 
stayed away from Plymouth and divided his time between Mexico, Penn- 
sylvania and the city of St. Louis, Mo. 

During the spring of 1920 friends of Sacco and Vanzetti, among them 
Fruzetti and Coacci, were deported. In New York Elia and Salsedo had 
been taken into custody by agents of the Department of Justice and kept 
for weeks in one room of a building in Park Row. The group of Italian radi- 
cals to which Sacco and Vanzetti belonged was concerned about this con- 
finement, contributed money to assist the two men and, late in April, 1920, 
sent Vanzetti to New York to find out what Salsedo’s situation really was. 
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Vanzetti made the trip and conferred with the prisoners’ friends. He was 
told, among other things, that a new series of governmental raids should 
be expected around May Ist, and was advised to hide away all radical lit- 
erature with the whereabouts of which he might be familiar. 

On his return to Boston, therefore, he began arrangements to get the use 
of an automobile, intending by means of it to gather together all the radical 
literature he knew to be in the possession of his friends and acquaintances. 

In New York, on the morning of May 3rd, Salsedo was found dead on the 
pavement outside the building in Park Row. Whether the man committed 
suicide or whether he was forced to his death has never since been estab- 
lished. In regard to the event the Boston Herald of May 4th carried an 
article headed “Suicide Bares Bomb Arrests,” in which it hinted that it was 
for their own protection Salsedo and Elia had been held by the Federal au- 
thorities, since both men had been helping the government round up other 
members of that “Galleani group of bombers” which had “staged the death 
conspiracy” of June, 1919. Sacco and Vanzetti, as they later claimed, 
were alarmed and disturbed upon learning of Salsedo’s death. Just about 
the time it became known Sacco arranged definitely for the use of the auto- 
mobile which belonged to Mike Boda. On the evening of May 5th Boda, 
Sacco, Vanzetti and a friend of all three, Orciani, started from Sacco’s house 
for West Bridgewater to get the car. Sacco and Vanzetti went by trolley, 
Orciani and Boda used the former’s motor cycle. On the way Vanzetti 
drafted a notice for a meeting planned to take place on the following Sunday 
in Brockton, and gave the draft to Sacco, who was to have it printed. On 
arrest it was found in Sacco’s possession. It read as follows: 


“Fellow Workers, you have fought all the wars. You have worked for all 
the capitalists. You have wandered over all the countries. Have you har- 
vested the fruits of your labors, the price of your victories? Does the past 
comfort your Does the present smile on your Does the future promise you 
anything? Have you found a piece of land where you can live like a human 
being and die like a human being? On these questions, on this argument, 
and on this theme the struggle for existence, Bartolomeo Vanzetti will 
speak. Hour—day—hall. Admission free. Freedom of discussion to all. 
Take the ladies with you.” [2120] 


When Boda and Orciani reached the Johnson garage they found it closed 
and went to the owner’s home near by. Sacco and Vanzetti followed them 
there and all four waited for Johnson. Mrs. Johnson answered the doorbell, 
found out what the men wanted, and then went over to a neighbor’s house. 
Here, according to the arrangement made with the police to the effect that 
she notify them if Boda’s car were called for, she telephoned the station. 
Boda was at the moment being advised by Johnson to leave his car where 
it was, because it had no license-plates for 1920. It seems the man accepted 
this advice because, while Mrs. Johnson was on her way back, he drove off 
on the motor cycle with Orciani. 

Boda was never again seen in the United States. 

Sacco and Vanzetti walked away from the garage and soon thereafter 
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boarded a trolley car for Brockton. The police entered the car while it was 
passing through the Campello section of the town, arrested the two men and 
drove them in an automobile to the police station. Here Chief Stewart of 
Bridgewater at once examined them as to their political beliefs but asked 
them nothing which related in any way to the crime at Braintree or the 
earlier attempted hold-up at Bridgewater. On the following day District At- 
torney Katzmann questioned them. Like Chief Stewart he asked Vanzetti 
nothing which related to the Bridgewater crime or that at South Braintree, 
except that he wanted to know what Vanzetti had been doing on the Thurs- 
day before Patriots’ Day, April 19th. He did ask Sacco whether he had read 
in the newspapers about the Braintree crime and what he-had done on the 
day before he saw it reported in the press. Neither Sacco nor Vanzetti was at 
the time charged with participation in either hold-up. Both men were first 
held on charges, to which they pleaded guilty, of unlawfully carrying fire- 
arms. Sacco when arrested had a .32 Colt pistol and thirty-two cartridges of 
various makes; Vanzetti, a .38 Harrington & Richardson revolver with no 
extra cartridges, but he had a number of shotgun shells in his possession. 
At the time of the trial Vanzetti said he had purchased his gun a few months 
earlier as a protection against hold-ups. Sacco had owned his pistol for sev- 
eral years. His employer knew that he had one and had at one time sug- 
gested his getting a permit which, however, Sacco had failed to do. It was 
claimed by one of the officers that defendants made efforts to use their guns 
when arrested. 

Early in 1920 Sacco had received the news of his mother’s death, and 
arranged to go to Italy on a visit to his father. A few days before he was 
taken into custody by the police he had secured a passport; and when the 
arrest was made on May 5th he was expecting to sail for Italy on the Satur- 
day thereafter with his son and his wife, then carrying the little girl who 
was to be born before the trial. 

Immediately upon their apprehension pictures of Sacco and Vanzetti ap- 
peared in the press with a lengthy account of the circumstances of their 
arrest, a statement of their suspected connection with the Braintree crimes 
and further hints to the effect that the police believed them guilty of the 
Bridgewater hold-up as well, and of plans for a third crime and a subse- 
quent escape to Italy. On May 8th the Herald announced that the police 
had clues to more of the bandit gang. 

Orciani, taken into custody at the factory in which he worked, on the day 
following the arrest of the other two men, was dismissed because he proved 
at once that he had been working on April 15th. 

Eyewitnesses of the Braintree murders were brought to look Sacco and 
Vanzetti over. Some could make no identification, some picked Sacco as 
one of the bandits who had done the shooting there, some identified him as 
having been near the spot before the crime and in the murderers’ car after 
it. Originally no one claimed to have observed Vanzetti at the scene. Some 
time later he was identified as having been in the car after the shooting and 
was from then on accused of having had a hand in both crimes. 
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At the time of his arrest Vanzetti could not recall definitely where he had 
been on April 15th, the day of the Braintree murders. When, subsequently, 
he was accused of having participated in both the Braintree and the Bridge- 
water affairs, he claimed that on December 24th, the date of the Bridgewater 
crime, he had been busy peddling eels in response to a customary demand 
of Italians on Christmas Eve and that on April 15th he had been hawking 
fish in Plymouth. 

It was established that Sacco had been at work on December 24th, 1919, 
and he was therefore never accused of complicity in the hold-up at Bridge- 
water. When first questioned regarding his whereabouts on April 15th, 1920, 
he expressed the belief that on that day, too, he had been working in the fac- 
tory. Later he claimed that this was not the case, but that April 15th was the 
date on which he had gone to the Italian Consul’s office in Boston to get his 
passport. He said that an official in the consul’s office had on that day talked 
with him, telling him he would have to come again because the pictures he 
had presented for the passport were too large. 

As soon as their friends discovered that the two men were charged with 
serious crimes thev took steps on their behalf. Mr. John P. Vahey, of Plym- 
outh, was retained to take charge of Vanzetti’s interests. He cross-examined 
the witnesses who appeared on May 18th at the preliminary hearing of 
the Bridegwater case. At the conclusion of this hearing Vanzetti was held 
without bail for the Grand Jury on the statement of the Assistant District 
Attorney that he had witnesses identifying him in connection with the South 
Braintree affair. 

On June 11th indictments were found against Vanzetti charging assault 
with intent to rob and with intent to kill, in connection with the Bridgewater 
hold-up. His trial on these indictments before Judge Webster Thayer and a 
jury took place at Plymouth, beginning on June 22nd and ending on July 
Ist.) The defendant was not put on the stand in his own behalf. Found 
guilty and sentenced to a term of from twelve to fifteen years, he ap- 
proached the murder charges with a conviction against him. 

The District Attorney, Frederick Katzmann, has been criticized for try- 
ing Vanzetti on the lesser charge before trying him on the murder charges. 
Mr. Katzmann, it has been argued, should not have complicated the chances 
of two defendants in a capital case by seeking first to procure a conviction of 
one of them for attempted robbery. Later defendants’ counsel went so far 
as to imply that Mr. Katzmann had deliberately arranged the order of the 
trials in the hope that a conviction for the Bridgewater hold-up would ma- 
terially lessen Vanzetti’s chances in the Braintree case, and would likewise 
injure Sacco’s hope of acquittal on account of his association with a con- 
victed criminal. 

Mr. Katzmann denied this intention before the Lowell Committee in 
1927. He declared that the order of the trials was accidental and due to the 
impossibility of securing indictments in Norfolk County before September, 
whereas in Plymouth County the Grand Jury had been in session at the 


1 This trial is discussed in the Appendix to Part I, pp. 183 to 201. 
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time under discussion. He added that in the Braintree case the defense had 
wanted so many adjournments that it had become inevitable he try the other 
case first. No necessary connection really existed, however, between the 
order of the trials and the order of the indictments; besides this, an extra 
session of the Norfolk Grand Jury could have been asked for; and it was, 
as a matter of fact, at the time suggested by the press as likely to take place. 

At the preliminary hearing on the Braintree murders Sacco’s lawyers 
were Mr. Callahan, who later assisted at the trial, and two other men, who 
never again figured in the case. Counsel for the defendants used the minutes 
of this hearing at the trial, but they have not been published. The indict- 
ments, not found for four months, until September 1!1th, included both 
Sacco and Vanzetti in the charges of murder. 

Friends of the prisoners had meanwhile been organizing a Defense Com- 
mittee of which Aldino Felicani, associated with the Italian paper, La 
Notizia, became the moving spirit. Among those who assisted him were 
Arthur Giovanitti, one of the co-defendants in the famous Lawrence murder 
case which arose out of a strike; Elizabeth Gurley Flynn, who had been 
active in helping the silk workers of Paterson, N. J.; Mrs. Elizabeth Glen- 
dower Evans, who loaned money at difficult moments; and others, who, at 
one time or another during the seven years of defense, gave of their time, 
energy and money. The Committee raised funds for the defense of both 
cases to the amount of more than fifty thousand dollars. And after the con- 
victions it collected about two hundred and seventy-five thousand dollars 
more in the hope that new trials might be granted. It was this Committee 
which retained Mr. Frederick Moore as chief counsel for Sacco. Moore was 
a western radical lawyer known in the East through having been counsel 
for Ettor and Giovanitti in the Lawrence murder case. The two brothers 
McAnarney, well-known practitioners in Norfolk County, were retained 
for Vanzettt. 

Several newspapers interpreted an explosion in Wall Street outside the 
building of J. P. Morgan & Co., in September, 1920, as evidence of reprisals 
by the Galleani “gang” for the prosecution of Sacco and Vanzetti. With 
this theory in mind agents of the United States Department of Justice 
at about this time placed a spy in the cell next to Sacco’s in the hope that he 
might learn something on the subject from the prisoner. The spy reported 
failure. 

During the winter of 1920-21 a Mrs. DeFalco approached Mr. Moore with 
the story that the acquittal of Sacco, and perhaps even of both defendants, 
might be procured from the authorities by the payment of a large sum of 
money. After a number of interviews with her Mr. Moore preferred charges 
of soliciting a bribe against this woman in a Boston police court. The charges 
were dismissed by Judge Murray after a hearing. | 

Just before the trial for the South Braintree murders took place articles 
appeared in the press commenting on the unusual interest aroused, especially 
in radical circles, by this case. One reporter compared it in importance with 
the Mooney case. Some touched on the interest Sacco and Vanzetti had 
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shown in the fate of Salsedo and one paper attributed the attention focused 
upon the affair to a claim that the defendants were being persecuted to cover 
the mistakes the United States Secret Service had made in the Salsedo 
matter. It was also remarked that the defendants had upon arrest been sub- 
jected to heavy grilling regarding their radical beliefs. There was no refer- 
ence in any of these articles to Vanzetti’s conviction for the Bridgewater 
crime; but on the day the trial opened many newspapers mentioned that 
Vanzetti had been brought to court from prison where he was serving time 
for another offense. 

This thought, that the radical views of the defendants might enter prej- 
udicially into the case, was expressed by the Italian Consul, the Marquis 
Ferrante, instructed by his government to attend the trial and express 
openly his hope that the defendants’ views would not be allowed to affect 
proceedings. 

The trial took place at Dedham, a residential suburb of Boston and con- 
tinued from May 3lst to July I4th, during a spell of unusually hot weather.? 
Judge Webster Thayer presided also at this trial. The leading news associa- 
tions, as well as the Boston papers, had special reporters cover the case. The 
Greater Boston Federation of Churches sent a representative who later made 
an exhaustive report in which she expressed the opinion that the evidence at 
the trial had been insufficient to justify the convictions. 

Such elaborate precautionary measures against danger were taken by the 
court authorities that on the opening day of the trial some one likened the 
progress of the defendants between the courthouse and the jail to a minia- 
ture police parade. In the second week of proceedings the practice was 
adopted of examining for concealed weapons all strangers who entered the 
court room; and whether or not the guards around and inside the court- 
house were armed, became the subject of later discussion. There seems no 
doubt, however, that their numbers and their activity alike were unusual. 
The Judge himself took great pains on several occasions during the trial to 
make certain that even those firearms which were necessarily being handled 
as exhibits were not loaded. 

When the verdict, guilty, was rendered the defendants seemed stunned at 
first. In the next moment Sacco, holding up two fingers, cried aloud. His cry 
came first in Italian: “‘siama innocente,” then in English. Some of the jurors, 
according to the press, looked back as they were leaving the court room but 
no one stopped. Mrs. Sacco rushed to her husband and screamed: “Oh they 
kill my man, what am I going to do, my two children.” Her cries grew more 
and more hysterical and she had to be taken away. Tears filled the eyes of 
some of the police officers who had had the defendants in charge during the 
trial. 

Sacco and Vanzetti were led back to jail to await further legal proceed- 
ings, Sacco remaining in Dedham, Vanzetti being removed to Charles- 
town under his sentence for the Bridgewater hold-up. Since by Massachusetts 
law it is not Customary to pronounce sentence in capital cases until all legal 
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steps have been exhausted, sentence was not pronounced on the convicted 
men until April 9th, 1927. 

After the trial supporters of the defense claimed that in a number of re- 
marks Judge Thayer had fanned the patriotic prejudices of the wholly na- 
tive jury and that he had permitted a cross-examination of Sacco which 
brought into unnecessarily devastating fullness the defendant’s radical polit- 
ical views. On the other hand many people praised the fairness of the Judge’s 
charge. These attributed the verdict of guilty to a combination of two fac- 
tors: the positive evidence against the accused and the effect on the jury of 
the lies Sacco and Vanzetti told the police when first they were examined. 

In the meantime propaganda against the verdicts spread through foreign 
radical and socialist groups. It was based in part on the mistaken suspicion 
that in his charge Judge Thayer had discriminated against the defendants 
because they were Italians; but in the main the criticism of the verdicts 
rested on the belief that it was the radical and pacifist views of the con- 
demned men which had been responsible for their conviction. Meetings of 
protest took place during the month of October, 1921, in Milan, Brest, Rio 
de Janeiro, Holland, Sweden and Switzerland. In Montevideo a strike was 
called. A bomb thrown in Paris injured the valet of the American ambassa- 
dor and troops were called out in that city to prevent a demonstration. Ital- 
ian newspapers demanded a revision of the trial. Anatole France, Romain 
Rolland and Henri Barbusse joined in a cable to President Harding in which 
they asked his intervention. 

As a result of all this agitation the Massachusetts police felt it necessary 
to protect the home of Judge Thayer; and on the day set for hearing a mo- 
tion for a new trial based on the minutes of the case, they guarded the court- 
house. Before that day came there had been bomb explosions in Havana and 
Lisbon and protests in Lima and the Argentine Republic. After the argu- 
ment, protests continued to arrive from the Swiss Workmen's Union, from 
Mexican radicals, from workers in New York. On December 24th, 1921, 
Judge Thayer handed down his decision denying the motion. 

As indicative of public sentiment at the time two editorials in the New 
York Times are of interest. On October 24th, 1921, under the heading “Sa- 
cred Reds,” the eminent Frenchmen who, in their ignorance of the American 
Federal system, had communicated with the President, were chided for their 
support of two justly convicted criminals. Discussing the agitation in favor 
of the convicted men the editor said: 


“The Judge’s charge was eminently impartial. The indignation manu- 
factured and manifested against it in Europe seems to arise in part from a 
forged quotation, but is suspected to have been fomented originally by two 
Communist comrades of the defendants. One comrade, himself suspected of 
complicity in the murders, managed to escape to Europe. The other was de- 
ported by the Government. . . . A fat fund is being raised by the domestic 
Reds, responding to the fury of their brethren on the Continent. Every legal 
technicality will be used.” 


In an editorial on December 26th, 1921, entitled ‘‘Due Process of Law,” in 
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which it pointed out that all the legal rights of the defendants would be 
scrupulously considered by Judge Thayer and that thus “‘the dignity of the 
courts will have been upheld and the administration of justice vindicated,” 
the same paper praised the decision denying the motion for a new trial. This 
article noted further that in the United States there had been no “extensive 
and inflammatory agitation” due to the verdicts. 

The defense made great effort during the next few years to break down the 
positive evidence against Sacco and Vanzetti. They filed a series of motions 
for new trials, based either on alleged retractions by witnesses for the prose- 
cution or on new evidence relating to the guilt of the prisoners.’ All these 
motions were, in accordance with regular practice, heard by Judge Thayer. 
He denied them all at one time in a number of decisions, of which some drew 
down on him further criticism for alleged intemperance in speech and errors 
of fact. 

Several years had elapsed. Sacco, because he was not yet under sentence, 
was not allowed to take part in the regular activities of the prison. Early in 
1923 he became despondent and attempted a hunger strike, with the result 
that he was declared insane and was so considered for a time. Vanzetti, under 
sentence for the Bridgewater hold-up, had regular occupations to keep him 
active. He studied, besides, to improve his knowledge of English and kept up 
a profuse correspondence with his friends and supporters. His letters, with 
Sacco’s, were published in 1928 by the Viking Press. Vanzetti took great in- 
terest in the progress of the case and kept in touch with developments. He 
too, however, succumbed, early in 1925, to a deep depression and was re- 
moved for a short period to the Hospital for the Insane. At this time he main- 
tained that the Fascisti were trying to get him out of the way and that some 
member of that organization might be a prisoner and do him harm; where- 
fore he requested permission to carry a gun. He made disturbances in his 
room, abused another prisoner for no apparent cause and reduced a chair to 
kindling wood. State alienists reported to the Court their belief in his in- 
sanity and the view was confirmed by Dr. Abraham Myerson, an expert em- 
ployed on his behalf. The prisoner himself invariably expressed the opinion 
that he was sane; and he insisted that he need not be removed from prison. 

Much of the work for the defense in these later years was conducted by a 
prominent and conservative lawyer, William G. Thompson, member of the 
council of the Boston Bar Association. He argued some of the motions for a 
new trial and prepared the brief on the appeal from the judgment of convic- 
tion and from the denial of these motions. From the time he entered the 
case the prisoners and their supporters felt somewhat as though they had 
turned a corner and were looking on an altered and perhaps a fairer prospect. 

A good deal was hoped for from the appeal which Mr. Thompson argued 
before the Supreme Judicial Court of Massachusetts in January, 1926. That 
court, however, decided that no errors had been committed by Judge Thayer 
at the trial or in his denial of the various subsequent motions. 


1 The motions are discussed in Chapter JI], pp 103 to 118. 
2 The appeal is discussed in Chapter III, pp. 119 to 125. 
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All this time, although most witnesses of the murders at South Braintree 
had seen five men participate in the crime, the police had made no effort to 
find the other three bandits concerned. The charge against Orciani had been 
dismissed at the very beginning; Boda bore no physical resemblance to any 
of the men described; and Coacci’s trunk, suspected by some of containing 
the vanished loot, had been intercepted and found to hold nothing suspi- 
cious. Nor did the defense suggest any who might be guilty. 

In November of 1925, however, while the appeal was pending undeter- 
mined, Sacco made the acquaintance in jail of a young Portuguese, Celestino 
Medeiros,? there under sentence of death. Medeiros claimed he had been 
present at the Braintree shooting in the company of a gang of Italians he de- 
scribed but refused to identify. His statement entirely exculpated Sacco and 
Vanzetti; and from other sources the identity of the men he portrayed was 
established as that of the brothers Morelli and their associates, well-known 
criminals of Providence, R. I. 

The supporters of Sacco and Vanzetti believed that evidence pointing to 
the Morellis as the murderers should constitute grounds for a new trial. But 
Judge Thayer took the stand that Medeiros, a criminal and unworthy of be- 
ing taken seriously, was trying by the manufacture of this confession to pro- 
long his own life. The defense called the Judge’s opinion an irrational docu- 
ment, self-justificatory and evasive of the issues. At this juncture the Boston 
Herald, until now, like the rest of the press, hostile to the defendants, ex- 
pressed grave doubt of their guilt and in an editorial later awarded the 
Pulitzer prize for the most outstanding piece of journalism during 1926, 
recommended an impartial review of the entire case. The Springfield Re- 
publican joined in this point of view and many men prominent in Massa- 
chusetts expressed the same opinion. 

The persistent hostility of general public opinion in Massachusetts may 
be attributed to a number of elements then existing. To begin with, a large 
proportion of the population in this state is Catholic. The defendants, ex- 
treme radicals by belief, were renegades to their faith. Catholics both by 
birth and upbringing, they had turned away from the church. They had 
their own spiritual values, their own morality. These views of the defendants 
alienated not only the Catholic element but also the entire conservative 
middle-class community. That they were foreigners may have affected the 
attitude of the native New Englander who tended to look down upon the 
growing numbers of Italians and Portuguese in the communities between 
Boston and the Cape and who probably feared them. Finally, local patriot- 
ism, aroused by criticism of the courts of Massachusetts, long a source of 
pride to that community, rushed to the defense of these courts without too 
careful a scrutiny of the particular case which had called forth the criticism. 
As in France at the time of the Dreyfus affair, outside interference was bit- 
terly resented, and the agitation in other states and other countries was in the 
main ignored, as fomertted by radicals. 


1 The name is given as “Madeiros” in many parts of the record. 
2See Part Il, Chapter VII, pp. 510 to 534 
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The feeling about the case was further complicated by the inclusion in the 
Medeiros motion of charges by the defendants’ attorneys involving the 
United States Department of Justice. 

Several people made affidavits, read at the hearing to Judge Thayer, to 
the effect that an arrangement had existed between the District Attorney and 
the Boston office of the Department of Justice, whereby Mr. Katzmann was 
to have emphasized the anarchism of the defendants with a view to confirm- 
ing them as material for deportation, and the Boston office was to have re- 
ciprocated by helping the District Attorney secure a conviction.? Corre- 
spondence in proof of this coéperative arrangement was sworn to exist in 
the files of the Department of Justice in Boston. Mr. Katzmann never de- 
nied that there had been some codperation. 

When Mr. Thompson tried to get access to the files from United States At- 
torney General Sargent, in Washington, he was not permitted to do so. At the 
eleventh hour, just prior to execution, a last attempt was made by counsel to 
have the records opened. This time the Attorney General stated that he had 
had the files gone over and that no material bearing on the guilt of Sacco or 
Vanzetti was in them. He now expressed himself as ready to open these rec- 
ords upon order from the Governor. Governor Fuller gave no order. The files 
were never opened. 

A synopsis of the contents of the files was unofficially given in the Boston 
Traveler of August 22nd, 1927. This account stated that neither Sacco nor 
Vanzetti was under suspicion by the Department of Justice before arrest, 
although they had been known as subscribers to the Galleani paper; that the 
Department of Justice had not known of Vanzetti's visit to New York to see 
Salsedo: that Carbone, the spy. had been placed next to Sacco’s cell in the 
hope of learning something about the Wall Street explosion. It was finally re- 
ported that before the trial the local prosecutor had inquired whether rad- 
icals in New York had received any large sums of money after the murders 
and that the New York office of the Department of Justice had made an in- 
vestigation which failed to disclose the existence of any such influx of funds. 

Public interest took on increased proportions during the interval between 
the argument of the appeal from Judge Thayer’s denial of the Medeiros 
motion and the decision of that appeal by the Supreme Judicial Court. The 
United Mine Workers of America urged a new trial. In Paris posters demand- 
ing justice were placed all over by the Socialists and it was felt necessary to 
send guards to the United States Embassy. In the Atlantic Monthly for 
March, 1927, Professor Felix Frankfurter of the Harvard Law School wrote 
a review of the case in which he expressed the belief that defendants were en- 
titled to a new trial. A book from his hand containing the same material in 
expanded form appeared shortly thereafter and a controversy developed 
about the case between Professor Frankfurter and Professor John Henry 
Wigmore, eminent authority on the law of Evidence and then Dean of the 
Law School of Northwestern University. ‘ 

The appeal taken from the Judge’s decision in the Medeiros motion was 


1See Chapter II], pp. 126 to 133 for a discussion of this issue. 
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unsuccessful.* As no further legal steps remained to be taken sentence was 
now imposed. In addition to remarks made in Court by both prisoners, 
(quoted in full hereafter 2), Vanzetti made a public statement in which he 
said: 


“Tf it had not been for these thing, I might have live out my life talking at 
street corners to scorning men. | might have die, unmarked, unknown, a 
failure. Now we are not a failure. This is our career and our triumph. Never 
in our full life could we hope to do such work for tolerance, for joostice, for 
man’s onderstanding of man as now we do by accident. Our words—our lives 
—lives of a good shoemaker and a poor fish-peddler—all! That last moment 
belongs to us—that agony is our triumph.” 


The defendants thereupon petitioned Governor Fuller for clemency, ad- 
vancing as one of the grounds therefor the prejudice of Judge Thayer, which, 
they claimed, had been manifested partly in the legal proceedings and partly 
in various remarks made outside the court.? Counsel announced that the 
Governor would be asked to appoint an impartial commission to review the 
cases. 

At first Governor Fuller refused to appoint a commission; and he insti- 
tuted instead a secret inquiry of his own. He denied the request of the defense 
that there be public hearings at this inquiry and also refused to permit coun- 
sel to be present during his interviews of witnesses. No record was kept of 
his proceedings nor were counsel ever informed as to what had been told him 
nor even as to whom he had seen, although they were permitted to suggest 
names of persons they desired him to interview and were also allowed to 
argue before him and his personal counsel, Mr. Joseph Wiggin. 

In many quarters there now arose the insistent demand that the Governor 
submit this case for complete review to an impartial tribunal; at one time 
rumor had it that Mr. Charles Evans Hughes would be asked to preside 
over such a body. For a time, however, the Governor insisted that, as the re- 
sponsibility for a decision rested with him, he could not divide it. Neverthe- 
less, on June Ist, 1927, he announced the appointment of an advisory com- 
mittee to report to him on the fairness of the trial and on the weight of 
evidence against the convicted men. Abbott Lawrence Lowell, President of 
Harvard University, a lawyer by education, but a teacher and administrator 
by experience, member of a distinguished Boston family, became its chair- 
man. The other members were Samuel W. Stratton, President of Massachu- 
setts Institute of Technology, a man without legal experience or training, and 
Robert Grant, a writer of fiction, formerly Judge of the Massachusetts Pro- 
bate Court, that court which has to do with estates and guardianships. Coun- 
sel for the defense protested Judge Grant’s appointment at once, on the 
ground that he had expressed views hostile to Sacco and Vanzetti. After in- 
terviewing Judge Grant the Governor refused to alter his choice. 

The appointment of the Committee resulted in a general feeling that the 
case would now be lifted out of the atmosphere of propaganda into which the 
adherents of the defense had carried it. Some misgivings were expressed, 


1See Chapter III, pp. 133 to 136 and Part II, Chapter VII, pp. 51% .0 534. 


2 Chapter IV, pp. 137 to 145. 
8 See Chapter WY, pp. 145 to 148. 
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however, when it came to be known that the Committee had refused the re- 
quest of defendants’ counsel for public hearings. The reason stated for this 
refusal was, that since the Committee could not compel the attendance of 
witnesses, the publicity might interfere with the ascertainment of the truth. 
Supporters of the defense asserted that this reason would not apply to 
any of their witnesses and also that people would be more likely to tell the 
truth if their statements were published. 

While the Lowell Committee debated and Governor Fuller awaited their 
report he went on with his own inquiry.? Suspense, acute while the hearings 
were in progress, reached a peak when the announcement came that a de- 
cision would be made public on August 3rd. Under the law the consent of 
the Governor’s Council was necessary to a pardon or a commutation of sen- 
tence. When, therefore, a meeting of this council was called for August 3rd 
the announcement was interpreted by some people as a hopeful omen. On the 
other hand, reports from adherents of the defense who had been interviewed 
by the Governor seemed pessimistic. The defendants themselves, especially 
Sacco, had little hope. So well-informed a paper as the New York Times, 
however, carried on the morning of August 3rd a lengthy account of the steps 
it was expected the Governor would take to make possible a new trial. The 
article said he expected to call the Legislature in session to pass legislation to 
that end, and that it was a last minute interview with Judge Thayer which 
had apparently turned the tide. However, on the third it was announced that 
the meeting of the council had been adjourned for a day, which was inter- 
preted by some of the afternoon papers as a sign of il] omen for the defend- 
ants. 

In the meantime meetings of protest were taking place all over the world. 
The defendants, waiting together in Charlestown jail, had gone on a hunger 
strike in demonstration against the reported attitude of the Governor. On 
August Ist Vanzetti decided he would break his fast but Sacco, then already 
sixteen days without food, continued to abstain until August 15th when he 
succumbed to forcible feeding. 

Late in the night of August 3rd Governor Fuller announced his own de- 
cision finding the trial fair and expressing his belief that the defendants were 
guilty.2 He stated that his Advisory Committee was unanimous in reaching 
the same conclusion. The execution of both defendants as well as that of 
Medeiros, whose life had been prolonged pending the investigation, was 
thereupon set for just after midnight in the night of August 10th to 11th. 

Excitement over the decision spread rapidly. In the press and in messages 
sent to him directly Governor Fuller found himself praised for courage by 
some, sharply and bitterly criticized by others. Much dissatisfaction was 
expressed with regard to the tone of his report, particularly respecting its 
emphasis on the emotional aspects of the case and the brutality of the crime. 
A more reasoned explanation of the affair seemed to many people to be due 
the world. On Sunday, the 7th, the report of the Lowell Committee was re- 
leased for publication.? It seemed to be that reasoned consideration of all the 


1 The hearings are discussed in Chapter IV, pp. 151 to 161. 
oasie in full, Chapter IV, pp. 161 to 165. 
8 Quoted in full, Chapter IV, pp. 165 to 177. 
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issues for which the critics of the Governor had asked. Further study of it, 
however, led liberal journals such as the New York World, the Baltimore 
Sun, the New Republic, and the Nation to manifest their dissatisfaction. In 
Massachusetts the Springfield Republican alone voiced protest. 

From all over Europe, however, and from the rest of the United States, 
came many statements of criticism to the effect that Sacco and Vanzetti had 
been persecuted partly for their convictions, and partly because they were 
foreigners in the United States during a period of anti-foreign hysteria. The 
St. Louis Post-Dispatch asserted that only a flimsy thread of evidence had 
been established between the prisoners and the crime “which they in all hu- 
man probability did not commit.” The New York Evening World was not 
satisfied that the bullet which killed Berardelli had been identified beyond 
reasonable doubt as having come from Sacco’s pistol. It stressed Sacco’s 
previous record and said that Vanzetti’s also showed perhaps no association 
with a crime such as the one for which both men had been convicted. The 
New York Telegram said that a secret hearing such as had been had by the 
Lowell Committce, and a decision on evidence so heard, was far from con- 
stituting the new and open trial the public had demanded. This paper joined 
a number of others such as the New York World, the Norfolk Virginian-Pilot 
and the Springfield Republican, in expressing dissatisfaction with the Com- 
mittee’s treatment of the charge of prejudice against Judge Thayer; one of 
the newspapers wondered what the members of the Committee would con- 
sider prejudicial conduct on the part of a judge. The World devoted an 
entire editorial page to criticism of the reasoning and conclusions of the 
Committee’s report. In a long letter to the New York Times Mr. Charles C. 
Burlingham, later President of the Association of the Bar of the City of 
New York, expressed similar views. Many of these papers insisted, as did 
also journals in other cities, that a civilized application of the principles of 
justice required commutation of the death sentence to life imprisonment. 

A tremendous number of newspapers, on the other hand, took the view 
that all had been done that could be done and that the conclusions of the 
Committee and Governor Fuller would be acceptable to the conscience of 
America. “ft luman law can do no more,” said the New York Times. “No men, 
convicted by due process of law, ever had greater consideration,” the Phila- 
delphia Inquirer stated. All over the country editors seemed to believe that 
the distinction and the accepted impartiality of the triumvirate who com- 
posed the Committee gave to the verdict a quality of dignified finality. And 
the belief that any decision other than the one arrived at would have been 
merely a cowardly weakening before anarchy and crime found thousands of 
advocates. ‘This case,” said the Boston Transcript, ‘‘has been the vehicle of 
as vicious propaganda as ever deluged a community. Radicals the world over 
saw here an opportunity to further what they call their cause. And the strange 
circumstance is that many well-meaning citizens either thought these foreign 
agitators were in earnest or were afraid of what they might do. The advice 
that they then gave was, on the one hand, the counsel of misguided sym- 
pathy; on the other, the counsel of fear.” 
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Mr. Thompson had retired from the case before the Committee’s decision 
was made public, because he believed he had given all he could and new 
minds might better handle the steps still open to the defense. Mr. Arthur 
D. Hill, former District Attorney of Suffolk County, in which Boston is 
situate, took over the further care of the interests of the condemned men. 
On August 6th, he made a motion for revocation of sentence and for a new 
trial on the ground of Judge Thayer’s prejudice. Both motions were denied 
by Judge Thayer himself on the ground that the motions, being made after 
sentence, had come too late. On August 10th, just before the hour set for 
the execution, Governor Fuller granted a reprieve until the 22nd in order 
that there might be time for an appeal. On appeal to the highest court of 
the state Judge Thayer’s decision was upheld. 

While these proceedings were pending counsel for the defense made ap- 
plication to a number of Federal judges, including Justice Holmes of the 
Supreme Court, for a writ of habeas corpus. 

Under the American Federal system the courts of the United States can 
review criminal convictions in state courts only where a question is raised 
under the United States Constitution, and then only when the point has been 
properly made in the state court. In this case no claim was made at the trial 
that any right of defendants under the Federal Constitution had been in- 
fringed. It was, however, argued by their attorneys, as the basis for the 
pending proceedings, that Judge Thayer’s prejudice rendered the trial void 
and deprived the defendants of due process of law. The various applications 
for habeas corpus were denied on the ground that prejudice charged against 
the judge did not render the proceedings in the state court void. The 
United States Supreme Court has shown great reluctance in interfering with 
state courts where, as here, the question raised has been one of due process. 
In 1914, for instance, it refused to interfere with the conviction of Leo M. 
Frank for murder in Georgia, on allegations that disorder in and about the 
court room amounted to mob domination and thereby deprived the prisoner 
of due process of law to which, under the Fourteenth Amendment to the 
Constitution, he was entitled. On the other hand, in 1922, in a case involving 
five negroes in Arkansas, the Court held that the papers showed such mob 
activities as in effect to deprive the state court of jurisdiction, and it in- 
structed the lower Federal Judge to make an inquiry into the facts. In other 
cases the Supreme Court has usually refused to intervene. 

On August 19th an attempt was made to appeal directly to the United 
States Supreme Court in an effort to have that body review the whole record. 
‘The execution was to take place, however, before this appeal could be heard. 
Counsel, therefore, requested a stay of execution from the three available 
Judges of the Supreme Court, Justices Holmes, Brandeis and Stone. Justice 
Brandeis refused to pass on the matter on the ground that his wife and 
daughter had been interested in the case. Justice Holmes and Justice Stone 
agreed that there was no prospect of the Supreme Court’s being willing to 
take the matter up and that therefore they were not justified in granting a 
stay of execution. 


1 See Chapter IV, pp. 178 to 182, 
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At the last minute effort was made to obtain another respite from the Gov- 
ernor and to get the Department of Justice to open its files. As has already 
been said, the files were never opened. 

On Sunday, the 21st, the day before that set for the execution, after large 
crowds had gathered and pickets had paraded, the Boston police put a stop 
to all meetings. Vanzetti’s sister arrived from Europe and, with Mrs. Sacco, 
visited the condemned men in Charlestown jail. On the last day the Gover- 
nor remained in his office all day receiving messages and visitors. Officials of 
the Federal Council of Churches wired that it “would shock the moral sense 
of the nation to allow their execution tonight”; President Green of the Fed- 
eration of Labor made another effort to obtain commutation. The Governor 
Is reported to have said to one group of visitors: 


“T would be sorry to see any of you leave this room believing in the inno- 
cence of Sacco and Vanzetti. I can answer any question you may ask me 
about the case and convince you that they are guilty.” 


Around the prison elaborate preparations were made. A large section 
of the town was closed off and people living within this area were kept 
in their homes as though an air raid were in progress. The prison was bar- 
ricaded, machine guns bristled, searchlights glared. Throughout the city the 
excitement grew more and more intense. Near the State House over one hun- 
dred and fifty persons were arrested for picketing, among them Edna St. 
Vincent Millay, Lola Ridge, John Dos Passos and the septuagenarian Pro- 
fessor Ellen Hayes of Wellesley. Outside the barred area around the prison 
great crowds gathered. Almost, Boston seemed besieged. 

On the eve of the execution Mr. Thompson, Mrs. Sacco and Miss Vanzetti 
visited the prisoners. Medeiros had his sister with him. Mr. Thompson made 
a record of his conversation with Vanzetti which was published as an appen- 
dix to the book of letters written in prison by the defendants.1 This record 
shows Vanzetti to have been interested in the cause of anarchy to the end. 

Medeiros was executed first of the three. According to the only reporter 
present at the execution, Mr. W. E. Playfair of the Associated Press, Sacco 
cried “Long live anarchy” in Italian, and then said in English: “Farewell 
my wife and child and all my friends. Farewell mother.” Vanzetti was the 
last to die. Speaking calmly and slowly he said, first to the Warden, Hendry, 
and then to the others present: 


“I want to thank you for everything you have done for me, Warden. | 
wish to tell you that | am innocent and that I have never committed any 
crime but sometimes some sin. | thank you for everything you have done 
for me. | am innocent of all crime, not only of this, but all. | am an inno- 
cent man. I wish to forgive some people for what they are now doing to me.” 


The warden was so much affected that he could hardly speak the words 
required by Jaw to pronounce the death. Governor Fuller remained in his 
Office to receive the report that the executions were accomplished. 


1 The Letters of Sacco and Vanzetti, New York, The Viking Press, 1928, pp. 398 
to 406. 
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THE TRIAL FOR MURDER 


a. The Selection of the Jury. 
b. The Prosecution’s Case. 

c. The Defense. 

d. The Summations. 

e. The Charge. 

f. The Verdict. 


= trial for murder of Sacco and Vanzetti which arose out of the shooting 
at South Braintree took place in Dedham, the county seat of Norfolk 
County, Massachusetts, before Judge Webster Thayer. It continued from 
May 31st to July 14th, 1921. Frederick G. Katzmann was District Attorney, 
assisted by Harold P. Williams. Sacco’s attorneys were Fred IJ. Moore 
and William J. Callahan. Jeremiah J. McAnarney and Thomas F. Mc- 
Anarney appeared for Vanzetti. 

The McAnarney brothers were well-known practitioners of Norfolk 
County. Thomas McAnarney was at the time a local judge, having been 
appointed in 1918 by Mr. Coolidge, then Governor of Massachusetts. An- 
other brother, John W. McAnarney, who had a greater reputation as a law- 
yer than had the two first named, had originally been asked to take the case 
but had refused on account of the pressure of other business. Before his 
brothers accepted the case he interviewed the defendants and satisfied him- 
self that they were innocent. From time to time he was consulted by the de- 
fense on matters of policy, being called on particularly to determine how far 
Sacco and Vanzetti should disclose their radical views. 

The chief conduct of the case was intrusted to Mr. Moore, a Californian 
attorney of radical connections. He had acquired a reputation from his 
successful handling of the trial of Ettor and Giovanitti on a charge of 
murder which had arisen out of a strike in Lawrence, Massachusetts. Except 
for this one case Mr. Moore seems to have had no familiarity with pro- 
cedure in Massachusetts. He was chosen as counsel by the radical group in 
charge of the defense and was always disliked by Mrs. Sacco. 

Upon the very threshold of the case an attempt was made to induce 
Moore to retire in favor of William G. Thompson. During the selection of 
jurors Mr. Thompson appeared in court. He never took part in the trial, 
however, because Moore would not withdraw. After the convictions, when 
Moore and the McAnarneys did withdraw, Mr. Thompson took their places 
and remained in charge of the defense until the eve of the execution. 

On the first day, May 31st, 1921, argument took place in the Judge’s cham- 
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bers on a demurrer filed by the defendants. This was a claim that the indict- 
ments were legally insufficient because too vague. The point was not then, 
nor, for that matter, ever decided by Judge Thayer. There was also argu- 
ment on a demand for particulars of the prosecution’s claim, especially 
in respect to just how each of the defendants was supposed to have been 
concerned in the shooting. Sacco requested a separate trial on the ground 
that his association with Vanzetti would, because of the latter’s prior con- 
viction for the Bridgewater hold-up, result in prejudice against him. On 
these motions also the Judge reserved decision although he later granted 
to some extent, however, the demand for particulars, while denying alto- 
gether the demand for a separate trial. 


a. The Selection of the Jury 


Five hundred persons had been summoned as prospective jurors. These 
the Judge addressed putting the following five questions: 


“|. Are you related to either party? That is, to either of the defendants, 
Nicola Sacco or Bartolomeo Vanzetti, or to either of the deceased, Frederick 
A. Parmenter or Alessandro Berardelli? 

2. Have you any interest in the trial or result of these indictments? 

3. Have you expressed or formed any opinion upon the subject matter 
alleged in either or both of these indictments? 

4. Are you sensible of any bias or prejudice therein? 

5. Are your opinions of such a character as to preclude you from finding 
a defendant guilty of a crime punishable by death?” [2] 


In discussing the last of these questions Judge Thayer said: 


“It is not a sufficient excuse that the service is painful, confining and dis- 
tressing. It is not a sufficient excuse that a juror has business engagements 
and other duties more profitable and pleasant that he would rather perform, 
for you must remember the American soldier had other duties and he would 
rather have performed than those that resulted in his giving up his life upon 
the battlefields of France, but he with undaunted courage and patriotic de- 
votion that brought honor and glory to humanity and the world rendered 
the service and made the supreme sacrifice. He answered the call of the Com- 
monwealth. 

“So, gentlemen, I call upon you to render this service here that you have 
been summonsed to perform with the same spirit of patriotism, courage and 
devotion to duty as was exhibited by our soldier boys across the seas, and 
let no juror decline this call of the Commonwealth excepting in such cases 
that he can swear in fact and in truth, before man and Almighty God, that 
his conscience will not permit him to find a defendant guilty of a crime 
punishable with death. et 

“In this age of freedom of thought and of speech an individual is en- 
titled to have his own private views upon all social, religious, political and 
economic questions, but he should never bring them with him to the jury 
room, especially when they might operate in the least possible degree to the 
prejudice of either party, whether in civil or criminal cases, fo~ the majesty 
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of the law and obedience to the law must be supreme and must control the 
individual opinion as well as the individual will, for, as has been many times 
said and truly said, ‘This is a government of laws and not of men.’”’ [3] 


Discussing the third and fourth questions he advised the jury: 


‘The opinion or judgment must be something more than a vague impres- 
sion formed from casual conversation with others or from reading possibly 
inaccurate and abbreviated newspaper reports. It must be such an opinion 
that upon the merits of the issue involved as will be likely to bias and preju- 
dice a candid judgment upon a full hearing of the evidence. If one has 
formed what in some sense might be called an opinion but which fell short 
of exciting any bias or prejudice he might conscientiously discharge his 
duties as a juror. Or, in other words, are those impressions or opinions, 
whatever they are, of such a character that they would yield to the testimony 
that will be offered, and will the mind remain open so that such testimony 
will receive a fair, honest, intelligent and conscientious consideration. 

“If the impressions or opinions are of this character, the juror is qualified. 
On the other hand, if these impressions and opinions are so strong and so 
deeply rooted that they will close the mind against the testimony that may 
be offered and will combat and resist such testimony, whether the same be 
in favor of the innocence or guilt of a defendant, then such opinions or im- 
pressions would absolutely disqualify a man from jury service. 

‘Again, the mere reading of newspapers which contain the history of an 
alleged crime does not disqualify a juror, even though a slight opinion may 
have been formed thereby. Nearly if not all intelligent men naturally and 
necessarily read the newspapers. This becomes educationally imperative 
in order to keep in touch with not only the affairs of one’s community but 
also the affairs of the world. Reading the newspapers should play an im- 
portant part in the intellectual life of every human being who is able to 
read, and may the day never come when only those in the determination 
of important cases can sit as jurors whose brain has remained in that state of 
darkness that it has never absorbed the knowledge, wisdom and information 
contained in our daily press. 

“No, gentlemen, it is not a question of reading the newspapers nor the 
question of the formation of mere impression or a light opinion. The real 
test, mark you is this: Is the mind willing, voluntarily, freely and fairly, to 
allow the testimony to be offered and admitted to dislodge such opinion if 
such testimony reasonably demands such dislodgment in order that truth 
and justice may be established between the parties. If such is the fact, then 
the juror is qualified to serve, notwithstanding he has read the newspapers 
and notwithstanding he may have formed some opinion. 

“On the other hand, if the brain is unwilling to dislodge such opinion, 
of course the juror is disqualified.” [5] 


The examination of the jurors was, in accordance with Massachusetts 
practice, conducted by the Judge. On the second day it appeared that a 
certain Ripley had been a client of the assistant prosecutor. Ripley was 
nevertheless accepted as a juror and was later named foreman. When a 
large number of those selected were disqualified because of age or defect 
of hearing the Judge sharply criticized the officials responsible for making 
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up the lists. On June 3rd, after only seven jurors had been selected, the 
entire panel of five hundred was exhausted. One of the talesmen excused 
was Harry Dolbeare; the reason given for his rejection was prejudice be- 
cause he had, on the day of the shooting, seen an automobile drive past 
him after the murder. He later appeared as a witness against Vanzetti. 

When the first panel became exhausted discussion arose as to the proper 
method to be pursued in calling additional talesmen. The defense con- 
tended that it was entitled to receive a list of these just as though they 
constituted an original panel. The prosecution claimed that the law au- 
thorized the bringing in of additional persons from the street. The Court 
directed the Sheriff to summons two hundred men for the next morning, 
leaving the method of so doing to the discretion of that official. 

On Friday, June 4th, these two hundred men taken from social meetings 
or their beds reluctantly appeared in court. The same questions were put 
to them and the same explanations made as in the case of the original panel. 
Defendants’ counsel objected to the manner in which these men were se- 
Jected on the ground, especially, that the selection had been arbitrary. There 
was considerable discussion between counsel and the Court, an excerpt from 
which follows: 


“THe Court. That is a question of fact that you will have to prove 
with me. 

Mr. THomas McAnarney. Then we will have to call the deputies. 

THe Court. If you think it is worth it, go ahead. | will make a finding 
on it. 

Mr. THomas McAnarney. | think that is the only way to save that ques- 
tion properly, unless it is admitted. 

THE Court. Well, | thought I went as far as you were entitled to, that 1s, 
that they used the jury list in the selection of men whom they summonsed. 

Mr. THomas McAnarney. That they took a jury list, at least in some 
cases. 

Tue Court. | am going to let you, that they used that list, jury list, and 
with a view of selecting certain persons here, because you are trying to put 
it in a state of prejudicing yourself and help the Commonwealth. 

Mr. THomas McAnarney. No, I disclaim that. 

THe Court. Then | put it as it is and fair as It Is. 

Mr. THomas McANARNEY. What ought we to claim, your Honor? 

THe Court. That is, that they used the jury list and from the jury list 
they made their selection of jurors? | am not going to let it go the other 
way unless you—— 

Mr. THomas McAnarney. I agree with your Honor now: took the jury 
list and from that made selections. 

Tue Court. That is what I have said several times. 

Mr. THoMAS MCANARNEY. Then we agree on that.” [23] 


Mr. McAnarney demanded the right to have certain questions put to the 
jurors. The Judge stated his refusal of some of them as follows: 


“Tue Court... . | will take care of question 10 in my charge, and that 
refers to the question, that question is, ‘Are you prejudiced against Ital- 
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ians?’ . . . No. 12, ‘Is the juror an employer of labor?’ I refuse. No. 13, 
‘If the juror is an employer of labor, does he employ union help when 
union help is available?’ refused. No. 14, ‘If the juror is an employee, is 
he a member of any union?’ refused. No. 15, ‘Is the juror opposed to organ- 
ized labor?’ refused.” [25] 


During the examination of these jurors one was challenged because he 
had talked with one of the officers in charge of the case. When he said he 
could give a fair verdict on the evidence the challenge was overruled, but 
the Judge excused him, saying he wanted no complaint of prejudice. The 
Sheriff was instructed to keep from the jurors all newspaper comment on 
the case in both editorials and news columns. 

After the twelfth juror had been accepted the Sheriff and his deputies 
were examined in the absence of the jurors as to the method they had 
adopted in selecting the additional two hundred talesmen. The Sheriff said 
he had given his deputies no instructions and that he had acted in good 
faith in selecting certain towns to which they were to go. THomas P. Mur- 


RAY, one of these deputies, testified: 


‘‘How did you select the 20 names?P—Well, I got right around in this 
region of the town where | knew there were residents, substantial men and 
intelligent men, men who would be eminently qualified to serve as Jurors, 
and | went for those. | think we made a pretty good job of 1t. 

Yes, | hear you did. You did not use any Jury list or assessor’s book, any- 
thing of that kind, did your—In order to test the accuracy of the names 
among the return of the names, you know. Of course, would not want to 
have John Jones, John Smith. 

What is that, Mr. Murray ?—Wanted to get the name accurate, and in 
order to make a proper list I used the voting list and had a copy of the 
jurors’ list as prepared by the Selectmen, which gave me their occupation. 
I knew the men in most cases, but wasn’t familiar with their occupa- 


tions.” [43] 


Some of the men, as described by deputy WiLt1Am Waracae, had been taken 
from a Masonic meeting: 


“What did you do to get those fifteen men here?—I went there and | 
went from house to house. It was late when | got my instructions. | was 
over at Needham; when I got my instructions it was quite late, and | went 
around and found most everyone in bed, couldn’t find anyone on the streets, 
and | got a friend of mine who went with me who knew all the parties 
in Needham, and | got in touch with them and summonscd them in the 
name of the Commonwealth to be here this morning to serve as jurors. 

Did you have any list?—No. 

Or assessor's book, anything to guide youP—No list or no assessor’s book. 
I had a jury list, but all the names were not on the jury list. It was some- 
time before the list was made up. [41] 

Some people you brought in here were not on the jury list at all?—No, 
some of them were not. 
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. And some were?—Yes. 

Something was said about going to the Masonic Hall and getting several 
men there. Was that in Needham?—That was in Needham. 

Did you do that?—I did. 

How many did you get therer—Nine. 

How many did you get in the whole town?—Fifteen. 

Nine from this Masonic Hall?—I did. A great many of them I got I was 
acquainted with, personally acquainted with. 

Ress sayr—Quite a number I got I was personally acquainted with 
them. 

I don’t doubt it—Most of them, in fact. 

These men you did finally summons in here were men that either you 
or this friend of yours were acquainted with and knew?—I! knew them, 
yes. There was seven or eight perhaps | wasn’t acquainted with. 

Or your friend did —Oh, | questioned them before | summonsed them. 
They were citizens of Needham and afterwards then I summonsed them 
to come here. 

THE Court. Did you select these men in good faith with any view of 
showing any favor to either side? 

Tue Witness. Not any, not any favors whatever. Simply as my duty, as 
| was directed to do. There is one correction perhaps | ought to make in 
reference to the Masonic Lodge, technically Masonic Lodge. It was a public 
meeting in the town hall. It was a Masonic gathering, but the meeting was 
in the Needham town hall.” [42] 


ALBERT Faces, another deputy said: 


“How did you go about it to do thatP—! think I sat down in the Sheriff's 
room, our room out there, and wrote out a list of perhaps 8 or ten 
names, and as | rode to Norwood | thought of some more and when I got 
there | went to see some of them at the houses and some at home and 
some on the street. 

How many did you select, you say 15 or 20°—Twenty-two, [| think. 
Twenty, | guess. [43] 

And the selection of these names or men was entirely left to your— 
Sure. 

And you picked out such men as you saw fitP—Sure. 

And J take it, men that you knewP—As a rule, yes, men that I knew.” [44] 


Upon the completion of this testimony Mr. Moore challenged all the 
jurors so selected on the ground that the method adopted was not In con- 
formity with the law. Judge Thayer promptly denied the challenge. | 

This examination of the deputies had continued until late into the night 
and was not concluded until half past one o'clock in the morning. The 
jurors had been allowed to go to sleep; but they were awakened at the 
close of the examination of the deputies and brought into the court room 
to be sworn. First they were briefly addressed by the Judge, who thus 


concluded his remarks: 
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“We are now in a Massachusetts court. These men are going to be tried 
in the court room. They are not going to be tried anywhere else, nor by 
any other people outside of this court room, and if anybody undertakes to 
try these cases elsewhere by doing anything that will prejudice in any way 
the rights of the Defendants or the rights of the Commonwealth, they must 
suffer the consequences, for they certainly will be severe. 

“Massachusetts guarantees protection to all citizens. It makes no odds 
where they were born; it makes no difference what their financial, social or 
religious standing may be. It is one of the boasts of the American law that 
the rich, the poor, the high, the low, the learned, the ignorant, all shall re- 
ceive the same rights, the same privileges, and we must see to it that a trial 
of that kind is held according to American law and according to American 
justice and nothing must be done by anybody in any way whatsoever to 
mar or impair a fair, honest trial. The defendants are entitled to it. The 
Commonwealth is entitled to it, and as part of the government of this Com- 
monwealth, it is a duty of this court to see that both parties have exactly 
that kind of a trial.” [47] 


These are the names, occupations and places of residence of the jurors 
chosen: 
Wallace R. Hersey, real estate dealer, Weymouth 
John E. Ganley, grocer, Avon 
Frank R. Waugh, machinist, Quincy 
Frank B. Marden, mason, Weymouth 
Walter R. Ripley, stockkeeper, Quincy 
John F. Dever, salesman, Brookline 
Louis McHardy, mill operative, Milton 
Harry E. King, shoe worker, Millis 
George A. Gerard, photographer, Stoughton 
Alfred L. Atwood, real estate dealer, Norwood 
Frank J. McNamara, farmer, Stoughton 
Seward B. Parker, machinist, Quincy. [2320] 


Court adjourned at this point until Monday morning, June 6th. On that 
day it was arranged that the jury be taken to the scene of the crime and 
the surrounding country, and that the defendants need not accompany 
them. Before the party went off Mr. Moore had an argument with Judge 
Thayer about the bill of particulars in which he asked for a ruling on 
all the items: 


“Mr. Moore. I can explain to your Honor exactly what they are, without 
reading them in detail. 

THE Court. I would not take that from any lawyer living. I insist on 
having the bill of particulars before me and reading each request, and | 
will take that during the night, if you want, take it home with me, and | 
will date them as of this morning. 

Mr. Moore. Yes, | think that would be—I do not want to consume the 
Court’s time now. 

THE Court. I thought | was granting something better, because most of 
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them | will pass on them at once, and that is the end of them, and they have 
been disposed of and they won’t be renewed, either, | tell you, when | 
examine them tonight.” [52] 


After this discussion the indictments were read. They were two in 
number, identical except for the name of the murdered man. One of them 
is given here: 


“COMMONWEALTH OF MASSACHUSETTS 


“NORFOLK, SS. 

At the Superior Court begun and holden at Dedham within and for the 
County of Norfolk, on the first Monday of September in the year of our 
Lord one thousand, nine hundred and twenty, the jurors for the Common- 
wealth of Massachusetts on their oath present that Nicola Sacco of 
Stoughton, in the County of Norfolk, and Bartolomeo Vanzetti of Plym- 
outh, in the County of Plymouth, in the year of our Lord one thousand, 
nine hundred and twenty, at Braintree, in the County of Norfolk, did as- 
sault and beat Alexander Berardelli with intent to murder him by shooting 
him in the body with a loaded pistol, and by such assault, beating and 
shooting, did murder Alexander Berardelli, against the peace of said Com- 
monwealth and contrary to the form of the Statute in such case made and 


provided. 
A true bill, 
FREDERICK G. KATZMANN, JOHN B. WHALEN, 
District Attorney. Foreman of the Grand Jury.” [53] 


Before the jury viewed the scene and territory of the crime Mr. Williams 
addressed them and described the places they were about to visit. The trip 
occupied the rest of the day. Accompanied by the Judge and by counsel 
the jury traveled by automobile to South Braintree where the approximate 
locality of the shooting was pointed out, although counsel could not agree 
among themselves exactly where it had actually taken place. The drive 
continued following the supposed route of the bandit automobile through 
Randolph to West Bridgewater. There the jury was shown the Johnson 
house, the Coacci shed, and the spot at which the abandoned car had been 
found. They were also taken to the Matfield crossing not far off. 


b. The Prosecution’s Case 


Thus the trial itself started on Tuesday, June 7th. The opening statement 
for the prosecution was made by Mr. Williams: 


‘“‘We have now cleared away the preliminaries of this case and are prepared 
to introduce real evidence upon which you wil! base your verdict. We have 
had a hard week. We have gone through the struggle of getting a jury, as 
you gentlemen know. Some of you, the ones who were early chosen, have 
witnessed part of the struggle. You twelve men have the s:tisfaction, if it 
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is any satisfaction—and it must be in a serious case of this kind—of know- 
ing that out of some seven hundred men summoned you have been selected 
by both parties as being entirely satisfactory to both parties to try the 
issues involved in this case. They will be difficult issues. Difficult questions 
will arise. It must give you a firm foundation to start on in realizing that 
you are starting out, not by being imposed upon the parties, but as being 
acceptable to both parties. 

‘“‘We have had some evidence introduced, and that evidence is the evi- 
dence of your own senses that you observed yesterday in a tiresome and dusty 
route. Whatever you saw yesterday, gentlemen, connected with this case, 1s 
evidence for you to consider. It is in the case now and cannot be taken out. 
The only way I can see that it can be altered or is likely to be altered is 
by other evidence by word of mouth showing that some of the localities, 
some of the situations which you observed yesterday, have been changed 
by subsequent events, by building, by removal, by the usual courses of 
nature. 

“The crime which we are charging here, and which we are about to try, 
took place on the 15th day of April. This is the early part of June. | pre- 
sume there are some differences in foliage, Mr. Foreman, which you may 
have to take into account, if the observations of any particular witness is 
mentioned. Possibly a difference in the state of the sun, in shadows that are 
cast, and things like that, may enter into the case, and, so far as that is 
concerned, you will note the differences which would ordinarily take place 
between the 15th day of April in any year and the 5th or 6th day of June. 

“We now come down to the evidence which is to be presented in court 
and is to be presented by word of mouth. Let me pause a moment here to 
speak of what is called circumstantial evidence, because | have used the 
term ‘word of mouth.’ Some of you have noted as the jurors were examined 
here on the question that some of them objected to circumstantial evidence. 
In cross-examination by his Honor, none of them really knew what cir- 
cumstantial evidence was. It 1s all, gentlemen, presented to you by word of 
mouth. It comes directly from the mouths of the witnesses on the stand. The 
difference between so-called direct and circumstantial evidence is that in 
direct evidence the witness testifies directly to what he has seen, the real 
point at issue. If it is by stabbing he says: ‘I saw that man stab.’ The wit- 
ness to the circumstantial evidence simply testifies to the circumstances, 
from which circumstances you, as the judges and jurors, draw the inferences 
which you would naturally draw from those circumstances. [62 | 

“To use the illustration which I have just used of a stabbing, a man may 
see a shadow on the window or the window pane of a house with an arm 
raised, the shadow of struggling men. He may go into the room afterwards 
and see a knife on the floor. He may see the victim lying wounded or dead 
upon the floor. Those are circumstances which he may testify to, and when 
he testifies to them on the stand it is for the jury to say what 1s the natural 
and reasonable inference to be drawn from those circumstances, and if the 
inference from the circumstances that have been described naturally and 
reasonably—and I may say necessarily—follows, you are just as sure of 
your judgment as to what happened as if the eye witness himself had been 
in the room. 

“Now, gentlemen, before we begin on this case, | want you to appreciate 
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one thing. The sole responsibility does not rest on you. We are starting in, 
and there is no use in concealing it from ourselves, we are starting in on a 
very serious and a very solemn undertaking. We are starting in on the trial 
of a case where the lives of two men who are now in the court room may be 
involved. Nothing could more impress us with the seriousness of what we 
are about to do. And the attorneys for the Government are as acutely con- 
scious of the seriousness of this as you can possibly be. It is their duty to 
present evidence to you, but no pride of profession, gentlemen, no desire 
to win a case, I assure you, will influence them in presenting the evidence. 
They realize to the full what they are doing, and what the evidence which 
they are responsible for in the way of presentation means, and they share 
with you the burden of trying the case. 

“His Honor, likewise, in presiding in this trial, shares that, perhaps doubly 
so, because if there is a conviction it is upon him to pronounce sentence 
and shares with you the burden of trying the case. We are all here, gentle- 
men, with one aim in view and one aim alone, with the utmost seriousness 
to search for the truth in this case, and if we find it to declare it with the 
greatest courage which we possess. 

“And gentlemen, this crime, this alleged crime—because until it is proved 
it is only alleged—took place, as you have been told before, on the 15th day 
of April, 1920, at about three o’clock in the afternoon. The place was South 
Braintree, the southerly part of the town of Braintree in Norfolk County. 
On that day money had been received by Slater & Morrill, shoe manufac- 
turers, occupying that upper factory near the South Braintree Station, for the 
purpose of making out their pay roll, and paying their employees. 

“The money came out by express—I believe it was the American Express 
—early in the morning, and was received by the local agent of the American 
Express at the Station shortly after nine o’clock in the morning. About 9.15, 
if ] am not in error. The'amount involved was some $15,776 and odd cents. 
The local express agent, a Mr. Neal, with his driver, received it at the station 
and took it across to his office, which is in the part of the Slater and Morrill 
building which is nearer the cobbler [63] shop. If in the mass of things 
which were brought to your attention yesterday you remember the sign, 
‘American Express Company,’ over that nearest door to the cobbler’s shop, 
you will know just where I mean. 

“He took it over there. | believe there was other money in the box which 
he received from the railroad company, put in a separate box what was due 
or what was to go to Slater & Morrill for the purpose of transferring it to 
the local paymaster of that Company. Naturally, he was accustomed to 
watch very closely anybody around the building or between the station and 
the house because of the amount of money which he had the custody of, and 
on that morning as he went into his office he noticed standing in front of 
the building, and you remember how that driveway comes up close to the 
curbstone, perhaps raised a little from the general level of the Square, he 
noticed a large, black automobile, apparently a seven-seater, standing in 
front of his door or between his door and the Slater & Mormill door, with 
its engine running, and he observed a man standing on the sidewalk or 
near the car, a rather slight man with a light hat, emaciated, yellowish face, 
with some kind of clothes, the exact description of which I do not have in 
mind. His attention, for some reason, was attracted to that man standing, 


1See plan facing p. 342. 
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and to the car, and the man looked at him closely. | refer to Neal, as he 
went in. 

“Neal went into his office and changed the money and within a few min- 
utes, perhaps ten or twelve minutes, came out again, with the money for 
Slater & Morrill. At that time the man was still standing there by the car. 
Neal came out of his door and walked northerly to the middle entrance of 
the block or building and went into the Slater & Morrill offices. The man 
watched him, and as Neal went along, or went into the middle entrance, the 
man got into the machine. The engine, if you recall, was still running, and 
drove in a northerly direction. That is, up toward Holbrook Avenue. If you 
remember, we went up to the corner of Holbrook Avenue. And that was 
about 9.30. 

“The money was taken into the Slater & Morrill Company. The pay en- 
velopes were made up by the pay mistress, or master, I think it was a pay 
mistress. The exact amount was put into the envelopes, and if I am correct, 
the moneys so allotted were put into two boxes, perhaps two and one-half 
feet long, a foot and a half deep, a foot wide, something like that, and re- 
mained there, or, at least, the time was taken up in putting the money into 
the envelopes, until early in the afternoon. 

‘The acting paymaster at that time, the man who had to actually dis- 
tribute the money, was Frederick A. Parmenter. The man employed to ac- 
company him, and I say ‘accompany’ because the paymaster had to go 
from factory No. 1 up there by the station down the hill to factory No. 2. 
The man who was employed to guard the paymaster was Alessandro Berar- 
delli, a man of Italian descent, and at three o'clock, or about then, Mr. 
Parmenter and Mr. Berardelli left the Slater & Morrill factory with these 
boxes to make the payments in the lower factory. They were seen leaving 
{64] the middle entrance of the Slater and Morrill factory, each with a box 
filled with the money and the pay envelopes. They were seen to proceed 
across that square there, across the railroad tracks. They were watched 
across the further track and were seen by one or more witnesses to stop 
and talk with someone across the tracks. Berardelli, according to one wit- 
ness, at Jeast, had his box in his right hand. Parmenter had his box in his 
left hand. And Parmenter at some time shifted the box, which was a heavy 
box, from one hand to the other. Whether it was from the left to the right, 
or right to the left, I cannot now tell you, and in that position walking rela- 
tively side by side they passed from the view of occupants of factory No. 1; 
and I am calling the upper factory factory No. | for our purposes here, down 
Pearl Street, behind that high fence which you saw there, along by the water 
tank, the high board fence. The reason they were watched is, | assume, the 
natural reason that everybody ts interested in pay-day, and they watched 
the paymaster going across the ground with the pay envelopes. 

“The scene shifts from there, gentlemen, because of the passing out of 
sight of the witnesses in No. |, and we slip down to the slope leading down 
from the railroad crossing down the hill back of Rice & Hutchins to the 
Slater & Morrill factory. Down there between the two telegraph posts, 
which you will remember were pointed out to you on the right in front of 
Rice & Hutchins factory were two men leaning against the fence on the 
right-hand side of the road. They were two short men, perhaps five feet, six 
or seven, rather stocky, described as perhaps being 140 and 160, in that 
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vicinity; caps, dark clothes, caps somewhat lighter than their clothes, of 
apparent Italian lineage. 

“They were leaning against that iron fence which was on the right. There 
was one man up between, at least between the two telegraph poles. How far 
up the evidence will disclose. The other man at some time at least was fur- 
ther down the line towards the Slater & Morrill factory, down nearer to 
the end of the fence, though at some time he apparently came nearer this 
fellow who was on the fence, and as various witnesses walked up the street 
just prior to the paymaster and his guard coming down and walked up by 
these gentlemen on the fence, they were leaning there. Parmenter and Berar- 
delli stopped and talked with a friend of theirs just after leaving the rail- 
road crossing and after so talking they proceeded down the hill by the Rice 
& Hutchins factory, Berardelli apparently a little in advance. They came 
down to where the two men were, or to where the one man was, and the 
other man approaching, and these two men on the fence stepped out and ap- 
proached them. There is some testimony that one of the men seized hold of 
Berardelli, shots were fired by these two men. Berardelli fell wounded, 
Parmenter ran across the street and fell wounded on the other side of the 
Street. 

“On the other side of the street at that point where you now see that fine- 
Jooking brick restaurant was an excavation where fifteen or more, [65] 
perhaps less, Italian laborers under the head of one or more foremen were 
engaged in excavating for the cellar of the building which you now see. The 
excavation extended over what is roughly the site of the present building up 
by the water tower where Mr. Katzmann had you stop yesterday, and where 
you saw one or two stray bricks was a pile of bricks at that time to be used, 
I take it, in the foundation work of the cellar. 

“The windows of Rice & Hutchins were closed. They were those glazed 
glass windows and at the time they were closed. Some of the windows in the 
factory further down the street, of the Slater & Morrill factory, which looked 
up towards the scene of the shooting, were not glazed, but the sun at that 
time was so striking into those windows that it was difficult for any of the 
workers in the Slater & Morrill building to see through the glass with the 
sun shining or to the scene of the building. 

“There was across the street, as you remember from the view, a house in 
back where you walked up a little lane, which is now in back of the present 
building occupied by Mrs. Nichols; there was the Colbert house, which 1s 
the first of the houses as you turn up that little street to the left which bends 
up there. | think it is Colbert Avenue. It is the first house on the left. The 
Colbert house was the second house, and those houses down the strect. 

“Berardelli fell mortally wounded and died shortly thereafter. Parmenter 
died the next day in the Quincy Hospital. Autopsies were held on the bodies 
of both men, and the autopsies, which, as you know, 1s a post mortem ex- 
amination of a man’s body, when he is cut up, his insides taken out, and 
so forth, and they find what is the matter. Berardelli had four bullets in him 
at the autopsy. Parmenter had two. Berardelli’s bullets were roughly in these 

ositions: 
J “A bullet had gone through his arm, through the left side of the body and 
lodged somewhere in the right part of his chest. A bullet had gone in here 
[indicating] a little lower down and had apparently skirted the ribs and was 
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lodged somewhere in the front of his body. Another bullet had entered on 
the left back side, still further down almost to what they call the crest of the 
ilium. That is, the crest of the pelvic bone, down there, and had gone 
through and lodged somewhere in the front part of his body. A fourth bul- 
let, gentlemen, had struck to the right of the shoulder blade there—| believe 
called the clavicle—the right of the shoulder blade there, gone in there, 
traversed diagonally the whole body of the man, through the large vein in 
the middle of the body, which is called the aorta, and lodged, gone through 
the larger part of the intestines, gone through here [indicating] and lodged 
down in the right abdomen, in some way. That was the fatal bullet. The 
other bullets might have eventually caused his death, but that was the 
bullet that then and there did cause the death, this transverse bullet that 
entered behind the shoulder and went down through the body and lodged 
in the abdomen. 

“Parmenter had a bullet also from the left, which entered something [66] 
like this [indicating], a little below and to the left of the nipple, and went 
into, perhaps half way through, the body. He also had a wound in the back 
somewhere near the belt line which came out on the front part of the body, 
went clear through him. One of the bullets came out and was found in Par- 
menter’s clothing, after the shooting, in the Hospital. Whether it was the 
bullet which went in here [indicating] and came out, or the bullet which 
went into the back, | for the moment do not remember. One of the bullets 
remained in him. The other was found in his clothes. I will say now, gentle- 
men, they were steel-jacketed bullets, bullets which had been fired from an 
automatic pistol. 

“Why I describe those wounds to you at this time and interrupt my tale 
of the shooting is this: You will note that these wounds, one, two, three, on 
Berardelli and one on Parmenter, entered the bodies of these men from the 
left, or from the left back. You will also recall that the picture we have at the 
present moment, at least, as these men go down Pearl Street, is the bandits 
—if I may call them that—on the fence to the right and the men going down 
with their right sides to the bandits. 

“] may say now that in an affray of this kind—perhaps this isn't cor- 
rectly called an affray, because the shooting was all one-sided—but in a 
matter of this kind men and women are likely to see things from different 
angles and 1n a somewhat different light. | shall not this morning attempt to 
tell you, gentlemen, positively who fired this shot, where it was fired from, 
what happened and what this man did or what that man did. It would be 
foolish for me to do so. You will hear a great number of witnesses as to the 
shooting. It will be for you to say whether or not from the evidence, and 
there will be evidence to support these various views, whether or not as these 
men went down here the men on the fence came around behind them and 
shot them from over in the street side on the left-hand side, or whether 
they stepped out in front of them and shot them again from the left, or 
whether, and this, perhaps, seems the more reasonable conclusion from the 
evidence as I have heard it, that as these men came down the street they 
were attacked by the first man, at least, on the fence, who seized Berardelli 
—Berardelli, you remember, was slightly in advance of Parmenter—that 
Berardelli turned into the fence to meet his assailant or was turned in by 
the force of the attack, that Parmenter, who was following him and rather 
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close to him and naturally also turned in towards the fence, where the at- 
tack came from, and that the other man, who was some little distance away, 
started out in the street and, as the attention of the two victims was taken 
by the man on the fence, shot them in the left-hand side, three shots in 
Berardelli, perhaps not all then, but at least two then, and one in Parmenter. 

“As Parmenter was shot, he dropped his box and turned and ran towards 
the excavation over there. One of the bandits followed him across the street 
and as he ran shot him in the back on this belt wound which I| told you 
about. Poor Parmenter fell across the street over by a [67] double-horse 
team which was backed up into the excavation. Berardelli dropped, as he 
was shot, in the gutter, on the same side of the street where he had been 
walking. Ten or twelve or fifteen, or perhaps twenty feet, on the crossing 
side of the lower telegraph pole in the gutter, and as he fell and as he was in 
this position [indicating] on his knee—I won’t go way down—or in a still 
more prostrate position, one of the bandits, a fellow who had lost his cap, 
a short, swarthy man, with his hair brushed back, slightly thin on the tem- 
ples, was standing in front of Berardelli with a pistol, and fired two shots 
at the prostrate man. That man, gentlemen, who shot Berardelli as he was 
on the ground, 1s described and identified as Nicola Sacco, the defendant 
on the left. 

“While this was going on—you have got six shots in the man. There 
were presumably more, perhaps seven or eight or nine at that time. While 
that was going on, this big. black car which Neal alleged he saw early in 
the morning, was down below the Slater & Morrill factory. It was down 
there somewhere near the last house that you saw down below on the right- 
hand side, the Antonio Scabia house, or perhaps a little further down 
there in the swampy land, and as this shooting went on that car crawled up 
the street. As Berardelli fell dead—and he died within a few minutes,—a 
bloody froth from his mouth,—as he fell there, that car approached driven 
by this light-haired man with an emaciated face. |t was a seven-passenger 
1920 Buick with a top, that is, the canvas top up, with the back up and with 
the curtains up on both sides, or at least mostly on one side. 

“That car has three sets of curtains behind the front seat. It has a little 
triangular curtain in back. Here [indicating] is the seat. It has that little 
triangular curtain, something like that [indicating] in back. Then it has 
a middle curtain. Then it has a third curtain which takes it up to the front 
seat. Those strips of curtain, which you are doubtless familiar with, at 
least on the right, those three, the curtains were up, though the front curtain, 
which was up, had been flapping and it was not caught on the bottom, and 
they were up to some extent on the Rice & Hutchins side. When I say ‘go- 
ing up the right’ | mean the right going up the street. . 

“There were two men in the car, the driver and a man we cannot describe, 
in the back seat. The car crawled up to the scene of the shooting. The two 
bandits, the man who had shot Berardelli when he was on the ground and 
the fellow who chased Parmenter when he was across the street, came back, 
took up the two boxes, and piled them into the car. . . 

“There is some evidence that there was another bandit on the other side 
of the street over behind the brick pile A shot was noticed coming from 
that distance, though | will say now the evidence 1s rather hazy as to that 
bandit over there, but there is evidence that three bandits, whether it was the 
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man who was over in the brick pile or not, came across the street, and piled 
into the car; there then being five men in the car, it proceeded up the street 
to the crossing. [68] 

‘As it went up the street a man in the Rice & Hutchins factory, I think it 
was Rice & Hutchins, may have been Slater & Morrill’s, got the number 
49,783 on back. As they went up the street they noticed that the rear window 
of the back, that isinglass window, perhaps that long [indicating], that 
wide, and so forth, was out, and a gun or the barrel of a rifle or shotgun 
protruded from the window in back. 

“As they went over the crossing, the gate-tender ? was at his post in the 
little shanty on the other side of that track. The gates were up. He had 
heard the shooting and at the same time he heard an approaching train. 
Either induced by the shooting or by the train he ran to close that gate 
where _I stopped, Mr. Foreman, yesterday and asked you all to gather 
around me. And he started to wind his crank to lower that gate. At that time 
the car was just entering upon the other side of the crossing, and the men 
in the car hollered at him and intimidated him so that he did not close 
the gates, and they proceeded up across the crossing. As they came across 
he noticed on the front seat an Italian with a moustache, | believe with a 
slouch hat on, whom he identified as the other defendant, Bartolomeo Van- 
zetti. He stood there, perhaps crouched behind the gate, and the car came 
by him right over the crossing where he was standing yesterday, and pro- 
ceeded up the street. 

“By that time the shots below the crossing had, first, attracted a lot of 
attention. People had come to the window of Slater & Morrill’s factory No. 
1, men inside the cobbler’s shop on the crossing had come to the door, there 
were others scattered around the street that had been attracted to the shoot- 
ing. and as the car came up from the crossing going rather slowly—it had 
not got under its real headway at that time—a man seated or crouched or 
standing between the right front seat of that car, leaned out under that 
flapping curtain which you remember in the right-hand side of the car, 
and shot at the crowd until the slugs in his pistol were exhausted. 

“People up in the corner window of Slater & Morrill’s factory where 
you went yvesterday—Miss Devlin and Miss Splaine—looked out of the 
window right down on that car as it went past them and will tell you that 
that man who was leaning out under the curtain with his revolver raised, 
with his cap off, and shooting at the crowd along the street, was the de- 
fendant Nicola Sacco. Further up the street he was identified by another 
witness.” And Neal will tell you that that car going up the street at that time 
was the same car that he had seen in front of the American Express office 
earlier in the day. 

“The car, gathering headway, finally, of course, reached the corner of 
Hancock Street by the drug store, turned down Hancock Street to the left. 
As they turned down, the occupants of the car scattered rubber-headed tacks 
along the road, a good many of which were picked up. Whether we have any 
now to show you, I do not know. But they scattered tacks along the road. 
and gaining speed all the time went down as far as the crossing, the last 
stop which we made yesterday. Instead of going over the crossing, [69] 
they made that hair pin turn start up toward South Braintree. And that is 
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literally a hair pin turn, if you remember. They came down here on Pearl 
Street and beat it right back up to Pond Street. When they get back to Pond 
Street the witnesses will tell you they went out westerly on Pond Street over 
toward Oak, gradually emerging into Granite where these two streets come 
together.? 

“They were observed by witnesses where we stopped up on the higher 
land on the South Braintree side of Oak Street. They got to Oak Street. They 
turned a still more westerly direction down Oak Street. | do not know how 
much you realized yesterday, coming back in that cloud of dust. It was hard 
to see anything, but I think you do remember perhaps coming up Chestnut 
Street that | pointed out to you when I went back. They went out Oak Street 
over to North Main Street, which is that main highway, being the continua- 
tion, | am told, of Randolph, going towards Randolph, crossing down Chest- 
nut Street, over into the Tower Hill district. You remember that Tower Hill 
church if you happened to see it. 

“They there got on the turnpike, that long straight rough road, an old 
turnpike, just as direct as the crow flies, and went down through North 
Stoughton towards the Bridgewaters. They were last seen there on the hill, 
the South Braintree side of North Stoughton Square where | stopped and 
asked you to remember the hill which we were going down, and the front, 
the first part of the number plate was obtained there, the ‘49.’ | believe the 
whole of it was obtained, but in writing it down it has been lost by the wit- 
ness and he at the present time can only remember the ‘49’ part of it. 

“These witnesses will tell you of this big car with four or five men in it 
speeding westerly and southwesterly with the window in back out, covered 
with dust at that time, and with this number plate. 

“We next check them up south of Brockton Heights. Brockton Heights is 
that place where we first ran into the route when we came up from lunch. 
That is when Mr. Katzmann stopped and told you we would intersect the 
route, and below that they were checked up and the number taken, the great 
speed at which they were going at that time directing the attention of those 
along the way. 

‘From there on we lose track of them. May I say at this point that they 
were checked up on North Pearl Street below Brockton Heights somewhere 
around a quarter of four, around 3.45 or 3.50, possibly 3.40. I won't be 
sure as to the time there. 

“We next find them at Matfield Crossing where we went yesterday. The 
crossing-tender,? the then crossing-tender noticed them coming down the 
grade there towards the crossing at the same time that a train was approach- 
ing, and ran across the crossing with his stop signal, that big signal with the 
‘Stop’ on it, this big car and these men in it, and they stopped. He held 
them there until the train got by. And then the man who was on the front 
seat and whom he describes as Bartolomeo Vanzetti [70], said: “What to 
hell are you holding us up for?’ He made no reply, or, if he did, I do not 
recall it. They started across the crossing, he in the meantime going back 
towards his shanty. When they got to the other side and were just straighten- 
ing out to proceed, Vanzetti again said: “What in hell are you holding us 
up for?’ And they went off, either in the direction that we went, or in the 
other direction. You remember we went in a triangular move there, and 
came back to Matfield Crossing. They went one of those direct‘ons, 
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“They were gone about three minutes, possibly a little longer, and came 
back and over the same crossing, the same crowd and the same machine, 
and the crossing-tender observed them again coming back with Vanzetti 
in the front seat, and they went up the little hill there which we came down, 
and later went up and disappeared from sight, and there we end, gentlemen, 
the view of the bandits on the afternoon of April 15th. 

“The shooting was at about five minutes past three. They are checked up 
on North Pearl Street around quarter of four. The Matfield Crossing inci- 
dent took place around 4.10, and there we leave them for the time being. 
Meanwhile, back in South Braintree, they were taking care of the unfortu- 
nates that had been stricken down. Berardelli was practically dead. A 
stretcher was brought out from the Rice & Hutchins factory, and he was 
removed to Mr. Colbert’s house which I mentioned before, on that little 
side street. He was unconscious. There was some froth coming from his 
mouth, and he shortly died. I believe he died in the Colbert House. Par- 
menter was still alive. He was taken into the Colbert House. Some first aid 
was administered to him and he was subsequently removed to the Quincy 
Hospital. He died at five o'clock, five in the morning of the following day, 
April 16th, after an operation which removed the bullet which remained in 
his body. 

“You will see, gentlemen, you will have shown to you the clothes that both 
the victims wore on that day. You will see the bullet wounds. You will 
have the unpleasantness of examining blood-stained garments. You will 
check up the holes in the clothes, the underclothes with the wounds on the 
bodies which will be described to you by the various medical witnesses. 

“After the bodies had been removed, or probably before they had been 
removed, a cap was found on the road beside the body of Berardelli. Some 
empty shells were found on the road. | believe that is all that was discovered 
other than the bodies of the victims themselves there at the scene. 

“Before the shooting had occurred and after Shelley Neal had seen this 
car in the early morning, that car was not unknown to the citizens of South 
Braintree. You remember at about 9.30 Neal saw it driving off northerly 
from in front of his office. Sometime after ten o'clock, perhaps half past ten, it 
was seen coming up Holbrook Avenue and turn into Hancock Street. You 
remember Holbrook Avenue and Hancock Street. And the gentleman who 
was on the front seat of the car at that time or was in [71] the car and was 
noted to be in the car by an intelligent and reliable witness ' was the defend- 
ant Vanzetti. 

“Now, where had the car been from the time that Neal saw it roll away 
from in front of his office at 9.30, at 9.30, to where this witness saw it com- 
ing up Holbrook Avenue between 10 and 11? Here is where East Braintree 
comes into this story. You remember East Braintree, the station we first 
took you to over east of the scene of the shooting. There was a gentleman ? 
who took the train at Cohasset on that morning at 9.20, who got into the 
smoker, and it was the South Shore train that came up from Plymouth, 
Plymouth being the place where the defendant Vanzetti lives, and carries 
on spasmodically some sort of a fish business. This gentleman from Co- 
hasset got into the smoker and sat down in the rear seat, on the rear cross 
seat on the left-hand side of the smoker, and across from him was a little 
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side seat or a smaller seat in front of the men’s toilet. You know how that 
rear seat on the toilet side is fitted into the smoker. 

“And as they got to one of the Weymouths, the gentleman from Cohasset 
was attracted by the man across the way leaning forward and touching the 
man in front of him and saying: ‘Is this East Braintree?’ His attention 
was called to the description of that man who made that inquiry. The man 
in front said, ‘No, this is not East Braintree,’ and eventually the gentleman 
from Cohasset told the man who had made the inquiry that the East Brain- 
tree station was one or two or three stations ahead. 

“They went along and they came to East Braintree, and the gentleman 
over across who had made the first inquiry was told that that was East 
Braintree, and he got up to go out, and he had two heavy grips or satchels, 
and | say ‘heavy’ because he acted as if they were heavy, and he was an 
Italian, he had an Italian look, and he had a moustache. He had an Italian 
accent. And he got off the train at East Braintree and got on to the plat- 
form and looked around and then walked up and down the platform or 
did something on the platform, nothing positive in character, and the train 
rolled out. 

“And the gentleman from Cohasset will come into court and tell you 
that that man who got off at East Braintree station on the train that came 
from Plymouth on that morning arriving at East Braintree at about 9.50 
was the defendant Bartolomeo Vanzetti. 

‘Now, what was the significance of Vanzetti arriving at the East Brain- 

tree station from Plymouth with his grips on that particular morning? You 
will recall the relation of East Braintree to the South Braintree route, and 
you will recall, gentlemen, what | have just told you of the witnesses seeing 
the car coming back up Holbrook Avenue sometime after ten o’clock with 
Vanzetti in it. 
- “There were two strangers, not in the car, but apart from the car, in 
around South Braintree that morning. They were seen up there leaning 
against the store, the drug store, which | called your attention to up in 
Washington Street, short foreign appearing men, dark clothes and caps 
[72], leaning against the window there. They attracted the attention of the 
owner of the building,? who will tell you that one of those men is the coun- 
terpart of the defendant Nicola Sacco. ; 

“Further down the street they were seen later in the morning, around 
11.30. The car was seen at that point, and at about 11.30 that car was placed 
between the two factories. That is, between the Slater & Morrill factory 
No. 2 and between Rice & Hutchins’ factory, headed up the hill, and there 
were two men at that time working around the car, the pale faced, thin 
faced, emaciated faced driver, and another man, who was fooling around 
the car, and you will be told by a witness * that that second man who was 
fooling around the engine is the defendant Nicola Sacco or his double. 
Sacco was seen in the railroad station that morning at some time. 

“Where was Sacco supposed to be this day? You naturally ask me, and | 
have told you that Vanzetti was a fisherman and peddled fish at times in 
Plymouth. Sacco doesn’t come from Plymouth. He comes from South 
Stoughton, and he is a shoe worker. He works in what 1s called the ‘3 I< 
factory. | have no doubt some of you gentlemen are familiar with it, in 
South Stoughton. 
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“Early in the week of April [5th—the 15th was Thursday as I re- 
call—Sacco said that he might want to get off some day that week. 
Finally, he asked to get off on Thursday. He was allowed to get off on 
Thursday, and Sacco was away from his job in the 3-K factory all day 
Thursday. 

“April the 17th came on Saturday—the 15th was on Thursday—and late 
in the afternoon of that day two men riding on horseback for pleasure went 
up that little wood road that we traversed yesterday, and there they found 
up there where we finally stopped, the furthest point we reached, with its head 
away from the street, 1f | am right, a 1920, seven-passenger, black Buick 
car with the top up, with no number plates on it, with the rear window, that 
long window of isinglass in back, out of it, and with a bullet hole in the 
right-hand side in back, shot from the inside to the outside, and that car 
there found is identified by the witnesses of the shooting as the car involved 
in the shooting which carried the bandits from the scene. 

‘The history of that car, briefly, is that in 1919 it was owned by a man 
named Murphy in Natick. It was stolen from Murphy on November 23, 
1919, and was never traced until the time it was discovered in the woods. 
The numbers 49,783 which were on the car at the time of the shooting, but 
which were not on the car at the time it was found, were stolen from a man 
in Needham named Ellis sometime in the early part of 1920. 

“We next hear of Sacco on the evening of May 5th. Perhaps it would be 
well to jump for a moment to the Coacci house which you viewed yesterday. 
That word, Coacci, is, | believe, spelt C-o-a-c-c-i—it 1s called the Coacci 
house because In the early part of 1920 it was inhabited by a family by the 
name of Coacci, and there lived at that house with the Coaccis a man by 
the name of Mike Boda. [73] 

“Mike Boda had a car of his own called an Overland car, but sometime 
in the early part of April, the latter part of the winter of 1920, he was ob- 
served driving a larger car, not his Overland, but a larger car, around that 
part of the country of the description of this 1920 Buick. He was seen at 
one time driving it early in the morning. A large car with four dark com- 
plexioned men in it was observed several times driving up to the Coacci 
house on Sunday evenings and the men getting out there. 

“After the South Braintree shooting police officers visited the Coacci house 
and the shed and they there discovered the remains of curtains which had 
been nailed over the four windows of the shed 1n which you went yester- 
day, and witnesses will tell you that that shed had been curtained. That is, 
the windows curtained for some time, a rough shed, with a rough floor and 
a rough interior, but for some reason curtained by curtains nailed over the 
windows, and they found inside evidence of the dirt floor—there wasn’t all 
that wood in the floor at that time—of the dirt floor having recently been 
raked over, and later two officers found traces of a hole having been dug 
in that dirt floor and having recently been filled up, and they found marks 
of a car, not going straight into the door, but going in to the left, following 
the angle of that cut across the beam in front, which | particularly called 
your attention to yesterday. 

‘There was some talk with Boda, and then Boda for a time disappeared. 
But on May 5th Mrs. Simon Johnson, who first appears in this picture, was 
awakened by a knock on her door, and Mrs. Johnson lives in that little 
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house beside the railroad crossing on North Elm Street near Elm Square. 
You remember Elm Square, which we visited just before we went to the 
Coacci house, and you remember the little house by the railroad crossing up 
over the railroad, with a high fence there just before this, and that is owned 
by or occupied by Mr. Simon Johnson, who runs the Elm Square Garage, 
and Mrs. Simon Johnson is his wife, and Boda, when he left the scene within 
a day or two after the shooting, left his Overland car at Mrs. Johnson’s 
arage. 

“Mr. Johnson and Mrs. Johnson were at home on May 5, and they heard 
this knock on the door, and Mrs. Johnson went down, and there she saw 
Mike Boda. She came out of the door of her house, you remember that little 
house there, with a bridge over the railroad track up a little higher there 
and a telephone pole this side of the bridge, and there was Mike Boda stand- 
ing beside the telegraph pole, and down here on the Brockton side was a 
motor-cycle with a side car pointing toward Mike Boda, and with the light 
streaming on Mike Boda, and beside that motor-cycle and the side car 
was a man whose name is Orcciani, | think, from Hyde Park; and as she 
saw Boda standing there and as she saw Orcciani standing there, she saw 
two men come over that bridge by Boda on the other side of the road from 
her, and one of those men was Nicola Sacco, and he had with him his co- 
defendant, Bartolomeo Vanzetti. 

“By reason of some pre-arranged plan, which it isn’t perhaps compe- 
tent [74] for me in this case to speak of, she went over to the Bartlett house, 
—the next house up towards Brockton, and you remember the distance she 
must have travelled to reach there—she went up by the motor-cycle. It 
was turned toward Elm Square as | have told you, and as she went Sacco 
and Vanzetti followed alongside of her on the other side of the street where 
the railroad track is. She turnd into the Bartlett house and was there for 
ten minutes, or about that. When she came out Sacco and Vanzetti were 
watching opposite the Bartlett house. 

“She came out and went down on her own side of the street, and there 
was something said in a foreign language, she thought it was Italian, and 
they followed back with her on the other side of the street, and when she 
got back to her house the motor-cycle had been turned towards Brockton, 
and as she reached the house she saw Boda get into the side car of the motor- 
cycle, Orcciani get onto the motor-cycle and the motor-cycle went off towards 
Brockton. 

“Later that evening a street car was proceeding up North Elm Street 
towards Brockton under the direction of a man named Cole, a conductor, 
and on the corner of Sunset Avenue it was stopped where I showed you a 
white pole. That Sunset Avenue, you remember, comes into North Elm 
Street up there, and Sacco and Vanzetti got aboard the car. The conductor 
particularly noticed them because he recognized them as two men who had 
boarded the car at the same place at approximately the same time on either 
the evening of April 14 or the evening of April 15 previously. 

“They rode in the car that night of May 5th to Brockton and were ap- 
prehended and arrested when they reached Campello, by Brockton police 
officers. They were searched, and on Sacco was found a Colt automatic pis- 
tol, which was found tucked down, as | recall, inside his trousers. [t was 
fully loaded. If J might say it was a 10-shot pistol, 32 calibre. There were 
22 joaded cartridges in his hip or pants’ pocket. Vanzetti had on him a 
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loaded 38 Harrington & Richardson revolver. There were no extra cartridges 
for the revolver found on Vanzetti. They were taken to the Brockton Police 
Station and booked. 

“On the next day, which is May 6, or two days afterwards, | think it was 
the next day, various witnesses from South Braintree, were brought to the 
Brockton Police Station, and several identified Sacco as the man who had 
participated in the shooting and was in the abandoned car after the shoot- 
ing. Vanzetti was also identified at that time. Vanzetti and Sacco had known 
each other for some period before this. During the few days immediately 
preceding the joint arrest, Vanzetti had been at Sacco’s house in West 
Stoughton, and their stated reasons, stated to a police officer, for going to 
West Bridgewater that night, was to go down and see a man named Peppy 
or Poppy whom Vanzetti thought lived in West Bridgewater, and that they 
lost their day down there and did not find Peppy and did not know where 
they were. Orcciani was seen with his motor-cycle and side car—the number, 
| believe, was 861—at Sacco’s house and in the yard of [75] the 3-K shoe 
factory with Sacco on either the day of the arrest and the day when Orcciani 
was seen down in West Bridgewater, or on the previous day. 

“The contention of the Government, gentlemen, is that this crime was 
committed by five men; that use was made of this stolen Buick car, which 
for some time, at least, previous to the crime and after its theft from Dr. 
Murphy of Natick, had been kept in the curtained shed at the Coacci house 
in West Bridgewater; that on the morning of the murder or at some time 
previously before that it was taken from the Coacci house and was driven 
to South Braintree; that they picked up Vanzetti at the East Braintree 
station; that the men who guided and drove that car were very familiar with 
the localities of West Bridgewater and the roads leading to and from that 
section; that they went down to the railroad crossing after turning from 
Pearl Street, after the shooting, and made that hairpin turn to throw their 
pursuers off the scent; that they then proceeded in the most direct way pos- 
sible to a point which they designed to reach west of Brockton, because if 
they went south from South Braintree they would have to go through large 
places like Brockton; that they proceeded by those back roads, Oak Street 
and Chestnut Street, until they got to the old turnpike, which, though 
a rough road, furnishes a ditect means of access to the West Bridgewater 
locality; and that they tore down there at this high rate of speed and then 
either started to take Vanzetti over to Plymouth and for that reason went 
over the Matfield crossing or went over there with the idea of perhaps 
disposing of something in the Matfield River—which is the first water they 
come to down in that Jocation—or for some other reason that we do not 
know, went over there and found it was inadvisable to do that which they 
intended to do or accomplish their purpose, whatever it may have been, 
came back over the Matfield crossing and subsequently abandoned their 
car in the region adjacent to the Coacci house. 

“| have mentioned about a cap being found at the scene of the shooting 
near the body of Berardelli. Sacco was in the habit of wearing a cap, and 
witnesses ? who know the kind of cap and the cap that Sacco was in the habit 
of wearing will tell you that the cap found at the scene of the shooting is 
similar to the cap that Sacco wore. 

“There were six bullets found in these two men, two in Parmenter and 
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four in Berardelli. The two in Parmenter were fired from a Savage auto- 
matic pistol. It is perfectly easy to tell from what type of gun a cartridge 
is fired by reason of the marks left on the bullet by the rifling of the gun 
or pistol. They have certain ridges in the pistol which makes depressions in 
the bullet, and the distances between those depressions or ridges give you 
a clue as to the kind of gun or to the weapon from which the bullets came. 
And the bullets in Parmenter’s body came from a Savage automatic, three 
of the bullets, and of 32-callibre. 

“Three of the bullets in Berardelli’s body came from a Savage automatic 
of 32-calibre, but the bullet, gentlemen, that caused Berardelli’s [76] death, 
the bullet that was fired as he was crouched on the ground or prostrate on 
the ground, that entered in behind his shoulder and went down through his 
body and lodged in his intestines, or lower abdomen, was fired from a 32- 
Colt automatic pistol. And when Sacco was arrested three weeks afterwards 
he had on his person, tucked down inside his trousers, a fully-loaded Colt 
automatic pistol of 32-calibre, and he had twenty-two additional bullets for 
that pistol in his pants’ pocket. 

. “Gentlemen, I think I have covered the main facts which the Government 
will present to you through the witnesses which it will call. As his Honor 
stated to you the other day, what | have stated to you is not evidence. It is 
simply stated to you by me, with the utmost good faith, as what we intend 
to show to you and what we expect to show to you. No man can guaran- 
tee what the testimony of witnesses will be. The story in the rough is as I 
have told you. There will be details which I have not told you, which per- 
haps escape my memory at the present time. You will listen to the evidence 
carefully and you will size up each witness, size them up sometimes by in- 
stinct and sometimes by analysis. You can say, ‘What opportunity did that 
witness have to observer What opportunity’—opportunity is not the word— 
“What are the chances of his or her remembering accurately what he or she 
has observed? Does he or she tell his or her story on the stand as if it was 
a true story?’ 

“You have got to remember—and I say this because this is your first 
case, and you have not been sitting through a long, criminal term—that 
the stand, and particularly the stand in an important trial, 1s a difficult place 
to put any witness. Any one of you, if you had to go, in a murder case par- 
ticularly, on that stand and were subjected to cross-examination before a 
jury and before a judge and before a court room of spectators, would not 
tell your story the way you would tell it to your wife at home. You would 
be bound to be embarrassed. You would be oppressed by the responsibility 
that is put upon you, and, gentlemen, when you listen to the witnesses on 
both sides, in this case you will bear in mind the difficulties under which 
the witnesses are laboring and the situation in which they are first put. But 
you will size up their opportunities of observation and what they apparently 
have remembered, how they tell it, and from that and from your own in- 
stinct you will say whether or not they are telling, or attempting to tell, the 
truth. 

“The law in this case is not as complicated as it is in some murder cases. It 
is apparently a case of first-degree murder or nothing. First-degree murder 
is a killing perpetrated with deliberately premeditated malice aforethought, 
that is, with an unlawful motive or purpose which has been premeditated, 
which has been thought out beforehand, deliberately thought out. Now, in 
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this case you have got a group of men, according to the claim of the Com- 
monwealth, conspiring to rob two men who were entrusted with a large 
sum of money, armed with dangerous weapons, with [77] the apparent in- 
tent if resisted, or perhaps, if not resisted, to shoot to kill or maim. 

“Now, with that state of facts, with the resulting shooting and killing 
connected with this unlawful robbery, you cannot have anything but first- 
degree murder if you find that the shooting was completed by the killing. 

“You have got two defendants. The Commonwealth has no evidence of 
any eye witness that saw Vanzetti fire any gun. They have direct evidence 
of Sacco shooting at Berardelli, but their evidence connecting Vanzetti with 
this murder connects him with the gang that perpetrated the murder and 
puts him in the car, puts him there, and you may fairly ask me if he did not 
shoot anybody, 1s he guilty of murder? 

“The law is this, gentlemen. If two or more conspire to kill and do any 
joint act looking towards the killing and do kill, one is as guilty as the other. 
If they in concert aid and assist each other in killing a man, they are both 
guilty of the killing. You, sir, may hold a man while I shoot him, and you 
are as guilty as | am. The man who drove the car up to assist them and was 
there helping them, bringing them to the scene and taking them away, ts 
just as guilty as the man who fired the shot. Every one of this group who 
participated in this hold-up, in this shooting, if they knew that shooting was 
intended, if there was resistance to the robbery, or if there was not resistance, 
are guilty of murder as much as if they had actually held the gun. 

“Now, gentlemen, the medical evidence will be called first to give you an 
idea as to how these men met their death. We will follow it up with the de- 
scription of the shooting and go down the line as [| have now brought it to 
you. Very likely it will be a long trial. There are a good many witnesses 
to be heard. We will try to make it as short and concise and as to the point 
as possible. | ask for your patience in the matter because it is too serious a 
case to go over lightly. Watch the witnesses carefully and bear in mind as 
far as you can the general scheme which I| have laid out to you, for it em- 
bodies the claim of the Commonwealth, and try to forget as far as you can 
when you are listening to the evidence that this is anything more than any 
other case because you have got to size up evidence in the same way in a 
murder case as you have in a case of petty larceny. The same principles 
are involved in listening to your witnesses and in gauging your evidence, 
and try to forget, and | do not want you to minimize the seriousness of the 
case. That is not what | am saying, but simply tn listening to the evidence 
as you go in from day to day, try as far as you can to forget any result 
that may be reached but get out of each witness what you can and find out 
from each witness what the real truth 1s, and when you get to the end of 
the case by putting together what you have acquired together you will come 
pretty near determining what ts right. 

[Mr. Williams 1s called to the bench by the Court. ] 

THE Court. Also the degree of proof required, and also that the defend- 
ants are entitled, as a matter of Jaw, to the presumption of innocence [78] 
until the Commonwealth has established beyond reasonable doubt that the 
defendants are guilty. 

Mr. WittiaMs. His Honor very properly reminds me that I have failed 
to state to you the position of the defendants at the bar at the present 
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time, an oversight on my part. You must not take into consideration, gen- 
tlemen, the fact that either defendant is under arrest. The fact that they 
have been indicted by a Grand Jury, that has nothing to do with the case. 
The Grand Jury is simply the grand inquiry body of this County, which 
investigates one side of a case, and on such investigation where the defend- 
ants are not present, where they are not represented by counsel, returns a 
complaint, on which complaint the defendants are arrested and held in 
custody. 

“The defendants are presumed to be innocent. They are just as innocent 
at the present time as you or I may be. They do not become guilty until 
evidence is offered before you gentlemen to overcome that presumption of 
innocence, and such evidence as you will find does overcome that presump- 
tion. The evidence must be so strong as to maintain that burden of proof 
which is upon the Government in a case of this kind. It is not mere pre- 
ponderance of the evidence in a criminal case. It is what we call proof be- 
yond reasonable doubt, and you must find, before you say that these men 
are guilty and not innocent, that they have been proved guilty beyond a 
reasonable doubt. Now, what is a reasonable doubt? You have heard the 
phrase used time and again while his Honor was interrogating witnesses 
last week. You must remember that you gentlemen are not here to try to find 
a doubt. You are here to find the truth, but if, in searching for the truth, you 
do have a reasonable doubt, it is your duty to say so. It has sometimes been 
said that a reasonable doubt is that doubt which a man would have in 
determining the most important matters of his own life and existence. His 
Honor has said tn a recent charge that a reasonable doubt is the doubt of a 
reasonable man searching for the truth. 

“| presume, Mr. Foreman and Gentlemen, that there is no such thing in 
any case tried in court as an absolute certainty. What we are trying to find is 
what are called moral certainties. We are here to try to find the truth, and 
if in searching for it We run up against something which gives us a reason- 
able doubt, it is our duty to say so, but we are not here, gentlemen, to try to 
find those doubts. If you find to a moral certainty beyond any reasonable 
doubt, if you as reasonable men in your varied experiences believe that 
these defendants are guilty, it is your duty to say so. That is, gentlemen, the 
law that applies to all criminal cases. It is no different in a murder trial than 
it is in any other. You simply may look at it in a more serious light and 
will undoubtedly because of the seriousness of the case, but if you find 
after evidence, sufficient evidence has been submitted to overcome the pre- 
sumption of innocence which now rests upon them that they have been 
proved guilty beyond a reasonable doubt, it is your duty, of course, to so 
declare.” [79] 


It will be noted that nothing was said by Mr. Williams about conscious- 
ness of guilt; and that no claim was made that the defendants had tried to 
use their guns when arrested—both points relied on by the prosecution later 
in the trial. . —_ 

Judge Thayer gave instructions that no witness should remain in the 
court room while any other witness was testifying, but excepted from this 
order experts and police officers who had assisted in preparing the case. 

The physicians who had officiated at the autopsies on the iodies of the 
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murdered men described the wounds which they had found, and identified 
the bullets which had been taken from the bodies.? 

On June 8th SHELLEY A. NEAL, agent of the American Railway Express 
Company, told how he had, on April 15th, 1920, received at the railroad 
station a package of money, part of which was the payroll of Slater & 
Morrill. He testified that on his return from the station he had observed 
a newly varnished Buick car standing near the tracks and beside it a tall, 
slim man with light hair who seemed to be suffering from tuberculosis. He 
said that after the shooting, as a car was passing over the railroad crossing, 
he noticed the back of it and immediately recognized it as the car he had 
seen in the morning. He identified as this automobile the one which had 
been found in the Manley woods, a seven-passenger Buick. 

Both Mr. Moore and Mr. McAnarney cross-examined Neal at great 
length about his identification of the car, and as was noted at the time, the 
witness became confused under their cross-examination. Counsel were un- 
doubtedly afraid that the identification of this car which had already, at 
the Plymouth trial of Vanzetti, been tied up with the Bridgewater crime, 
would, in the minds of the jurors, connect the defendants with both crimes. 
Of course the jurors were supposed to know nothing of the earlier convic- 
tion. But that supposition was probably not in accordance with the facts, 
since the newspapers had almost from the beginning connected the two 
crimes and since the places of trial were so close together. On the opening 
day of the Braintree trial many of the local newspapers commented upon 
Vanzetti’s having been brought to court under guard from the prison where 
he was being confined for another offense. One paper even stated the exact 
length of his earlier sentence. A reading of the record leaves the impression 
that counsel for the defendants made their fear about the tie-up with the 
car too manifest to the jury. They tended to jeopardize their defense on an 
issue they should have realized would go overwhelmingly against them. 

On June 9th began the testimony of eyewitnesses to the shooting.? Car- 
RIGAN, Bostock and WaDE were all unable to identify any of the bandits, 
although their opportunities for observation had been good. Wade, ad- 
mitted he had once thought Sacco resembled the man who shot Berar- 
delli, but he said he had changed his mind when he later saw another man 
who also resembled the bandit. 

Miss Spcaine, a bookkeeper for Slater & Morrill, was the first witness 
who positively identified Sacco. She was sure he was the man she had seen 
for an instant from a window in the factory building as he was leaning out- 
side the automobile when it crossed the railroad tracks. She gave a detailed 
description of this man, noting particularly that his left hand “was a good 
sized hand, a hand that denoted strength.” 

On cross-examination she was asked a number of questions about her 
testimony at the preliminary hearing which had taken place at Quincy a 
few weeks after the arrest. She denied having then testified that the man 


1 See 335, 336 
2 See Op: 205-315, 337-342; plan facing p. 342. 
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had been firing a gun, but the record of her examination showed that she 
had said so. She also denied that she had expressed doubt about her identi- 
fication. Her statements at Quincy had been: “I will not swear positively 
that he is the man,” and: “I don’t think my opportunity afforded me the 
right to say he is the man.” The context shows that by opportunity she 
meant her opportunity for observation on the day of the shooting. She 
further testified that after the shooting she had picked out a picture as being 
that of the man she had seen and had later been told that the subject of the 
picture was in jail at the time of the crime. 

On redirect examination Miss Splaine said she had identified Sacco at the 
police station before any one had told her he was the defendant in custody. 
She admitted the correctness of the Quincy record and explained the pres- 
ent certainty of her identification of Sacco by saying she had had additional 
opportunity for observing him in the court room at Quincy. Nevertheless, 
on recross examination she said she had not seen him since giving her 
testimony there. It appeared she had observed him first on the day of 
the shooting, during the time it took the car to travel thirty or thirty-five 
feet; then several times at the police station; and finally during the entire 
time of her appearance as a witness at Quincy. Since giving her testimony 
there she had had no further opportunity of seeing him. 

A number of other witnesses who were unable to identify testified on the 
next day, as did also PELsEr, the second to identify Sacco, who said the de- 
fendant was the ‘‘dead image” of the man. He claimed to have seen the bandit 
through a partially opened window in one of the factories but admitted 
that he had told both the police and an investigator for the defense that 
he had seen no one and also that he had run away because he was scared. 
It appeared he had recently been reémployed by Rice & Hutchins, was 
now working for them, and had talked with his boss about the case before 
going on the stand. 

Following this testimony there came, on Saturday, June I 1th, Mrs. Lota 
ANDREWS who said she had spoken to a man working underneath a car 
parked in front of the shoe-factory just before noon on the day of the 
shooting. In February, 1921, she identified Sacco as this man. When she 
picked him out at the trial Sacco rose to his feet in the cage in the court 
room and said, “I am? Take a good look. | am myself?’ As he made 
this dramatic interruption he stood expectant, a smile on his face, for one 
tense second while all eyes focused in his direction. Mrs. Andrews, like 
Pelser, had been interviewed by the defense before the trial and had at the 
time been shown photographs of Sacco. In the statement then taken she 
had said these pictures did not resemble the bandit. At the trial she denied 
some of the statements attributed to her and refused to admit that she 
had been shown some of the pictures produced. The record of her cross- 
examination on this subject is, however, very confused because the pic- 
tures were not clearly numbered. 

Mrs. Andrews collapsed on the afternoon of Monday, Jure 12th, just 
after having admitted that one of the pictures shown her in court had been 
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shown her before. Whether her breakdown was due to the pressure of the 
cross-examination, or, as the District Attorney later claimed, to the ap- 
pearance in court of an Italian whom Mrs. Andrews associated with an 
attack made upon her some months earlier, cannot be determined. There 
is testimony that she herself attributed her collapse to alleged cross- 
examination about her past life. Yet there had been practically no such 
cross-examination. 

Vanzetti was first brought into the case by the gate-keeper at the railroad 
crossing, MicHAEL Levanaig. He placed Vanzetti in the bandit car, as the 
driver. Another witness, FAULKNER, claimed to have seen him in a train 
going to East Braintree on the morning of the shooting, nervously inquir- 
ing at each station about his destination. Faulkner described the car in 
which he had then been riding as a combination baggage car and smoking 
car. It was in fact a full-length smoking car, with no compartment whatever 
for baggage. 

On Tuesday, June 14th, after brief further cross-examination of Mrs. 
Andrews, testimony corroborative of Miss Splaine was given by Miss DeEv- 
Lin. A cobbler, DEBERapiNIS, who had been close to the car as 1t sped away 
after passing over the crossing, was positive that the man leaning outside 
was not Sacco. Ile asserted this man had been light-haired. Then DoLBEarE, 
the one time talesman, took the stand and told how he had recognized Van- 
zetti when he saw him in court as one of the men who had sat in the back 
of a car he had noticed on the streets of South Braintree on the morning 
of April 15th, 1920. Two more witnesses, HERON and Tracy, identified 
Sacco as one of two men they had seen in different parts of the town shortly 
before the shooting. All this time Sacco, according to contemporaneous 
accounts, smiled at his accusers. 

The last identification testimony was given on June 15th. GooprinceE, 
a poolroom player, testified that he had scen Sacco shooting out of the 
automobile as it passed along the street. An attempt was made to impeach 
him by showing he had pleaded guilty to a charge of larceny in the Ded- 
ham Court and had been placed on probation, in October of 1920, the sug- 
gested inference being that a connection existed between the leniency ac- 
corded him and the testimony given. Judge Thayer refused to permit the 
facts to be brought to the attention of the jury on the ground that no 
actual judgment of conviction against Goodridge had ever been entered on 
the record. This became one of the points on the appeal.” 

The next witness, REED, a crossing-tender, said he had seen Vanzetti in 
the car while it was being held up by a train at the Matfield crossing 
between Brockton and Bridgewater, and reported that the defendant had 
cursed him in clear and unmistakable English because he had not allowed 
the car to cross ahead of the train. It was argued by the defense that this 
man could not have been Vanzetti since Vanzetti spoke English brokenly 
and with an accent. 


1 See pp. 266-268, 2See pp. 123, 267. 
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Sacco had thus been identified by seven witnesses; Vanzetti by four. The 
details of all the testimony of the eyewitnesses are discussed in a later 
chapter. [Part II, Chapter I.] 

Testimony was also given by a number of people who had observed the 
car on its way from South Braintree to Brockton. None of these witnesses 
was able to make an identification. 

On June 16th testimony was given of the finding on April 17th, 1920, of a 
seven-passenger Buick touring car in the Manley woods not far from West 
Bridgewater. This was the car identified by many witnesses at both trials as 
the one used both at Bridgewater and at South Braintree. The car was shown 
the jury and in that way became an exhibit in the case. The defense placed 
much stress on the origin of a bullet hole in the car which had not been 
noticed by those who first examined it. There was also discussion about 
the admissibility as evidence of a coat found in the machine, discussion 
which prompted the following dialogue: 


“THE Court. Then I infer from that you are going to comment on the fact 
that the Commonwealth does not offer it, you intend to comment on that 
fact in argument, or you want it left open to you? 

Mr. Moore. | am just simply standing on the right, the formal proof is 
not ample, no more ample here than it was on the car. 

THe Court. You let me determine that, please. 

Mr. Moore. Well, I am simply standing on the question of the record, 
please. 

Tue Court. | will ask you this question: Do you want it left open to you 
whether you have a right to comment because the Commonwealth has not 
offered this coat in evidence or by way of concealing evidencer 

Mr. Moore. The attitude of the defense, your Honor, is simply we stand 
on the fact that there is no proof. 

Tue Court. Will you answer my question? That is all I am dealing with 
now, whether you want that question left open. [657] 

Mr. Moore. Standing on the proposition that there is no sufficient proof 
to warrant that evidence. 

THE Court. That is not answering my question. Do you intend to have it 
left open so you could argue the fact that the Commonwealth has failed, that 
if the Commonwealth does not offer it that it is concealing evidence or that 
there was no coat found in the automobile? 

Mr. Moore. It would be,—I have no intention of arguing that the Gov- 
ernment has concealed that coat when it is brought in here, certainly. | would 
not be guilty of an absurdity, but on the other hand I am not willing to 
agree as to any legitimate and proper argument made in connection with 
that coat. 

THe Court. Are you going to claim if the coat is not introduced that there 
was no coat found in the car for the purposes of impeaching the credibility 
of the witness who said he found it? 

Mr. Moore. No, I do not think that would be a proper argum«:.t to make, 


your Honor. . : 
Tue Court. You wouldn’t? I will exclude it, then.” [658] 
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The theft both of this car and of the number plates which had been no- 
ticed on the bandit car was established. Both had taken place in Needham, 
the one in November, 1919, and the other in January, 1920. 

Next came the testimony of Mrs. JoHNson. It dealt with the acts of the 
defendants at her house on the night of the arrest and constituted the first 
step in the building up of that structure of consciousness of guilt which 
resulted in the introduction into the case of the radical views of the defend- 
ants.! Mrs. Johnson was cross-examined about her identification of Sacco. 
This cross-examination, like the insistence about the identity of the car, 
looks now like a serious error of judgment on the part of counsel, since Sacco 
had to admit he had been present when Mrs. Johnson said he was. It made tt 
possible for Mr. Katzmann in summation to charge that the defendants had 
not told the truth to their own lawyers. Mr. JOHNSON, testifying on the next 
day, in the main corroborated his wife. He told also of his conversation with 
Boda and of the latter’s acquiescence in his judgment that it would be better 
not to take out the car because it had no current number plates. 

Mr. Katzmann now attempted to bring before the jury testimony about 
Boda which had been used at the Plymouth trial.? The farmer, ENsHER, was, 
however, permitted to state only the barest facts about his acquaintance 
with Boda. After objection by defendants’ counsel the jury was excused 
while Mr. Williams made the following offer of proof: 


“We shall offer to show that this man Boda lived at the corner house there 
which your Honor recalls we took the jury to see, the so-called Coacci house; 
that he came there in the early part of December, 1919, and stayed there 
until about April 20, 1920; that while there he was seen driving a large 
Buick car of the type which is of interest to us in this case; that he was asso- 
ciated with one Orciani, that he was associated with Sacco, and we shall ask 
the jury from the evidence which we present to draw the inference that the 
car which Boda was then driving was the car concerned in this murder, and 
we shall tie up the car and Boda, by evidence of other association between 
these four men, Sacco, Vanzetti, Orcian1, and Boda.” [725] 


Much discussion followed this offer: 

“THE Court. What evidence have you to show, in any way, to connect 
either Orciani or Boda, with either of the defendants? 

Mr. Witviams. We have other evidence regarding that, which will be 
introduced later. 

THE Court. Well, what ts it? 

Mr. WILLIAMS. We shall show them together at Stoughton. 

THe Court. Now, who were togetherr 

Me. Wittiams. Orciani, Boda,—let me say we shall show Orciani, Sacco 
and Vanzetti together at Stoughton on May 4, I think the date 1s. 

THE Court. With what car? 

Mr. Wiciiams. What? 


1 This subject is discussed in Part II, Chapter V, pp. 406-473. 
2 See Appendix to Part I, pp. 189, 190. 
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THE Court. With a car? 

Mr. WILLiaMs. With a motor cycle at that time. We cannot place the 
four men together at any time in this particular Buick car. 

THE Court. Or one of this type? 

Mr. WILLIAMs. Or one of this type. We can show Boda had a car of that 
type, was seen driving it; can show the association between the men I have 
indicated. We will further show that this car was stolen on November 23, 
1919, was seen driving through Dedham in the direction which has been 
indicated in court to your Honor; that Orciani was then living in Hyde 
Park, that Boda was then, if I am correct, living with Orciani, that he 
subsequently moved to the Coacci house about the first of December: that 
thereafter— 

THE Court. Are you going to show that the number to which the Dedham 
policeman testified was the number on any car that Orciani had? 

Mr. WILLIAMs. No, we cannot show that. We will further show that after 
Boda moved to the Coacci house, curtains were on the windows of this 
shed. That is, the windows were curtained off, and that there were marks 
of another car kept in the shed. 

THE Court. Have you any evidence tending to prove that either Boda or 
Orciani or Coacci had any relationship as to any issue involved in these 
indictments? 

Mr. WILLIAMS. We cannot place them in South Braintree, if that is what 
your Honor means. 

THE Court. | am very much in doubt. 

Mr. WiLuiAMs. I also call to your Honor’s attention the place where the 
car was found in the woods, and the Cuacci house where Boda lived, the 
relation between that place and Elm Square and the Johnson house. 

THE Court. Flow far was it? 

Mr. WitiiaAMs. About three-quarters of a mile from the Coacci house 
to Elm Square. The Johnson house, if you remember, a few hundred yards 
beyond there. It was a little over a mile and a half from the [726] Coacci 
house to the place in the woods off Manley Street, where the car was found. 

THE Court. The difficulty with me is to find some relationship between 
this car Boda had and the car used at the day or time of the alleged shooting. 
There is the great difficulty, Mr. Williams. | am very much in doubt about 
its competency. Beyond the fact that it was a touring car of a Buick model, 
is there— 

Mr. WitttaMs. No, not as to the car Boda was seen driving. 

Tue Court. What is there that you claim shows any logical connection 
between the car Boda was driving and the alleged shooting, anything more 
than Boda was driving a Buick car? 

Mr. WILLIAMS. We show this: let me start with the car. Supposing there 
is nothing about the South Braintree murder in evidence at the pres- 
ent time. We start with a man named Boda driving a large car in that 
general direction and keeping it, as we will offer evidence which we say 
tends to show, in a shed under conditions which show that he was intending 
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to conceal the keeping of it. We show that Boda was associating with a man 
named Orciani and a man named Sacco. We show that Vanzetti was asso- 
clating with Sacco and with Orciani. We show that those men were as- 
sociating together under certain circumstances in that general vicinity on 
May 5, three weeks after the shooting. We show that Sacco and Vanzetti— 
we will show that Sacco and Vanzetti were down in that vicinity on the 
night of April 14, the night before the shooting, or the night of April 15, 
the night of the shooting; and we shall ask the inference that it was that 
car used by those associated gentlemen which was concerned 1n the murder 
and we shall endeavor to show that Sacco and Vanzetti— 

THE Court. Is there any claim that there was any concert of action be- 
tween Orciani and Boda and the defendant? 

Mr. WiLtiams. Only that by reason of the association of Sacco and 
Vanzetti with these men, particularly Boda, who had such a car, we shall 
ask the jury to draw the inference that that was the car which was concerned 
in the South Braintree shooting. 

THE Court. Inference based on what? 

Mr. WILuiAMs. On the association of the men and linking up those men 
with this car which Boda was driving. 

THE Court. How much evidence have you as to the association? 

Mr. WittiamMs. We have two or three instances of their being seen to- 
gether at Stoughton. 

THE Court. Have they ever been at his house—have you any evidence 
that they have ever been at his house or barn where this automobile was 
keptr 

Mr. WittiaAMs. We have evidence of one or more occasions where on a 
Sunday night or Sunday nights where a car with four dark men was [727] 
seen to drive up to that Coacci house. We cannot show they were the par- 
ticular men you have spoken of. 

THE Court. That is not enough to identify either of these defendants. 
There are a good many Italians who are dark men. 

Mr. WictiaMs. Mr. Katzmann suggests | have not indicated the nature 
of the testimony as to when Boda was seen driving this Buick car, which 
was shortly before the South Braintree shooting. 

THE Court. But he is not connected in any way with the murder. Any- 
body else driving a Buick car, if it was a 7-passenger car, would stand almost 
in the same relationship. 

Mr. WiLtiaMs. He would, if it were not for the geographical significance 
of the locality. 

THE Court. But there is not one identifying feature. For instance, a 
window out in the rear, or any other thing. 

Mr. WiLLiAMs. That was taken out. Our evidence shows that was taken 
out the day of the shooting. It may be remote, if your Honor please, but 
it has seemed to us— 

THE Court. | am afraid of it. The only question that disturbed me at all. 
I am not going to admit that at the present time. | want to consider it. That 
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is a very disturbing question. Nothing hitherto has been troublesome at 
all, not in the least. 

Mr. Wi uiams. Then, if your Honor please, I will suspend with this 
witness and put on another witness.” [728] 


Here ended the attempt to connect Boda or Coacci with the crime. No 
evidence was offered about the curtains in the Coacci shed, the hole in the 
floor or the tire marks which Mr. Williams had discussed in his opening. 
The jury, at the very end of the case, was instructed to disregard the view- 
ing of the Coacci shed. The reference to these matters in Mr. Williams’s 
opening, coupled with the view, may, however, have left an impression on 
the minds of the jurors unfavorable to the defendants. 

The conductor, Cote, repeated substantially the testimony he had given 
at Plymouth that he had seen both defendants riding on his car on April 
14th or 15th, 1920. Conno.ty,? the police officer, on the other hand, gave 
very different testimony from that at Plymouth. There he had said noth- 
ing about attempts on the part of Sacco or Vanzetti to use their guns at 
the time of arrest or later in the automobile on the way to the police sta- 
tion. Yet at this trial he testified to such acts having taken place on both oc- 
casions. When he stated that Vanzetti at the time of his arrest had put his 
hand in his pocket there came a dramatic interruption to the proceedings, 
as Vanzetti fairly shouted: “Liar.” No attention was called by defendants’ 
counsel to the fact that Connolly had given no testimony whatever such as 
this at the earlier trial. It should be pointed out, however, that at the Plym- 
outh trial Judge Thayer had at first not permitted testimony by Connolly 
about Vanzetti’s possession of a revolver at the time of his arrest and 
that when he finally let the evidence in the police officer was not actually 
called back to the stand to give further testimony.? Connolly was followed, 
at the Braintree trial, and in some small degree confirmed, by Officer SPEAR. 
Spear did not, however, testify to any suspicious acts on the part of either 
defendant. 

After this testimony Lorinc identified a cap he said he had found after 
the shooting near the body of Berardelli. It was claimed by the prosecution 
that this was Sacco’s cap.* An attempt to introduce the cap in evidence at 
this time was blocked by objection on the part of defendants’ counsel, and 
it was marked for identification only. The defense took the position that 
the cap had been dropped after the shooting by one of the hundreds who 
had milled around in the street. 

Partly to show that this cap had not belonged to either of the murdered 
men, their two widows testified concerning it on June 20th. Mrs. BeRar- 
DELL! was also questioned about her husband’s gun, which, she said, had 
had a broken spring and had been taken to the Iver Johnson Company for 
repairs a couple of months before the shooting. Shown the gun found on 
Vanzetti, she said it was like the one her husband had been carrying. 


1See pp. 413, 414. 2See pp. 190, 195. 8 See pp. 379-38. 
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Three employees of the Iver Johnson Company testified concerning the 
gun left by Berardelli.t One of them, Wapsworth, said Vanzetti’s gun was 
of the same kind as Berardelli's; another, FirzemMEyer, that he had put a 
new hammer into the Berardelli gun; the third, Jones, that this gun was no 
longer in the shop and yet had not been sold with unclaimed merchandise. 
Practically no effort was made to cross-examine these witnesses although 
Fitzemeyer testified that Vanzetti’s revolver showed signs of having been 
recently fitted with a new hammer. 

Photographs of Sacco and Vanzetti had been taken after their arrest. 
Objection was made to submission of these to the jury on the ground that 
defendants could not be compelled to furnish evidence against themselves. 
The Court, in the absence of the jury, heard the testimony of the police 
officer who had arranged to have the pictures taken and, for the time being, 
reserved decision on their admissibility. 

The statements taken by Chief Stewart from the defendants after their 
arrest were read to the jury in part. The portions omitted which related to 
the defendants’ opinions were, after both defendants had testified on their 
own behalf, presented in rebuttal. 

That Sacco had not been working on the day of the crime, but had 
asked for a day off for the purpose of visiting the consul’s office to get his 
passport, was established by GeorceE KELLEY. This witness was superin- 
tendent at the factory in Stoughton at which Sacco had worked. On being 
shown the cap which had been found at the scene of the crime, he said 
it was similar in color only to one he had seen Sacco wear. Pressed then by 
Judge Thayer, he finally stated that the two caps were alike in gencral 
appearance. As a result of this testimony the cap was admitted in evidence. 
(The testimony is quoted in full at pp. 381-384, where the subject of the 
cap is dealt with in detail.) 

On cross-examination Kelley said Sacco had been a steady workman. It 
also appeared he knew Sacco carried a gun. For a time the defendant had 
been employed to watch the fires in the factory at night, but the attempt by 
the defense to show that the pistol had been carried in consequence of these 
duties resulted in failure. 

On June 2Ist JOHNSON was recalled to report more fully his conversa- 
tion with Boda. He said the latter had seemed ready to take the car out 
in spite of its having no current license plates until he noticed Mrs. John- 
son returning from the neighbor’s house and added that it was possible 
to notice the telephone wires along the street. When originally ques- 
tioned about the talk with Boda, Johnson had testified that the latter had 
acquiesced in his advice not to take the car out on account of its lack of 
plates and he had suggested no other reason, suspicious or otherwise, for 
Boda’s having finally left the car. 

Shells found at the scene of the crime were identified by FRAHER who had 
found them, and by whose name they were subsequently designated. The 
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two prosecution experts, Proctor and VAN AMBURGH, testified about these 
shells, about the mortal bullets and about Sacco’s gun.’ On the previous 
Saturday they, together with the experts who represented the defendants, 
had, at the suggestion of the defense, conducted at Lowell, Mass., certain 
tests with Sacco’s pistol. The tests consisted chiefly of firing through Sacco’s 
pistol a number of bullets of different makes. The bullets fired by each 
side were recovered and microscopically examined by the experts retained 
by that side, preparatory to their testifying. Earlier in the case Mr. Katz- 
mann had assured Mr. Moore that he would not claim that any one of 
the bullets found in the bodies of the murdered men had been fired by any 
particular pistol, but after the Lowell tests he withdrew this assurance. 

At the trial Proctor testified that one of the bullets, the one which had 
caused the death of Berardelli and which was called bullet No. 3, was ‘‘con- 
sistent’ with having been fired through Sacco’s pistol. Van Amburgh said 
he ‘‘was inclined to believe” it had been fired through that gun. Proctor’s 
use of the word “‘consistent” in this and other answers was, after the trial, 
challenged as an attempt to mislead the Court and jury on the ground that 
Proctor had not intended to state a positive opinion but only to appear 
to do so. This aspect of the case is dealt with in detail in Part II, Chapter 
Il of the present volume. That the attempt to deceive, if such it was, ap- 
parently succeeded, mav be noted from the account in the Herald of the 
22nd, where it is stated ‘‘experts pick murder pistol”; “in their opinion the 
bullet was fired from the automatic pistol carried by Sacco.” 

So ended the case for the prosecution. There was no motion by the defense 
seeking a dismissal. 

The case for the prosecution rested upon a number of items of evidence, 
some direct, others circumstantial. The first five chapters of the second part 
of this book are devoted to a detailed consideration of these claims and the 
answering contentions of the defense. Briefly stated the claims were: 

1. That seven eyewitnesses identified Sacco as present at or near the scene 
of the shooting; one of these picking him out as one of the bandits who 
had taken part in the murders. Vanzetti was not so closely connected with 
the crimes by any of the eyewitnesses, two witnesses placing him near the 
scene before the shooting and two others 1n the murder car after It. 

2. That one of the bullets found in the body of Berardelli had been fired 
through Sacco’s pistol. 

3. That a cap found near the scene of the crime was Sacco’s and that it 
had been identified as such by his former employer. 

4. That the revolver found upon arrest on Vanzetti had been taken by 
Sacco from Berardelli and given by him to Vanzetti. Evidence was intro- 
duced to show that Berardelli had had a gun of the same kind and caliber as 
Vanzetti’s, that shortly before the shooting the hammer in that gun had 
been repaired and that Vanzetti’s showed marks of similar repairs. 

5. That acts of the defendants just before and just after their arrest 
showed them to be conscious of wrongdoing, and that fat.ehoods told by 
them in explanation of their conduct supported this contention. 


1See pp. 342, 343, 357-3060. 
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c. The Defense 


The various claims of the prosecution were met with denials by the de- 
fense. They produced witnesses to testify that neither of the defendants 
was present at or near the scene of the crime. Experts disputed the conten- 
tions of the prosecution concerning the mortal bullet. The similarities 
between the caps and the revolvers were contested and the history of the gun 
found on Vanzetti was traced through prior ownership. To explain the 
charges of suspicious conduct the defendants both took the stand and dis- 
closed their radical beliefs, claiming that they had been in fear of deporta- 
tion and possible injury because of these beliefs and that if any conscious- 
ness of guilt could be inferred from their acts it was to be ascribed to radical, 
and not to criminal, activities. 

Finally, both defendants claimed alibis, which are discussed in the sixth 
chapter of Part II]. Sacco claimed that he was in Boston seeking informa- 
tion about his passport to Italy; Vanzgtti that he was peddling fish in 
Plymouth. 

On Wednesday, June 22nd, the nineteenth day of the trial, Mr. Callahan 
made his opening address to the jury on behalf of Sacco. It was preceded 
by a few remarks on the part of Judge Thayer and followed by Mr. Mc- 
Anarney’s suggestion that a separate opening for Vanzetti was not necessary. 


“THe Court. (To the jury) Mr. Foreman and gentlemen, it is my duty to 
make the same suggestions to vou immediately preceding the opening by 
counsel for the defendants that I did preceding the opening by Mr. Wil- 
liams, counsel for the Commonwealth. As | said to you then, and I repeat 
now, these are simply opening statements, sometimes called the opening 
arguments, but they are statements to give you an intelligent idea of the 
evidence that the defendants propose to introduce for your consideration, and 
that being true, you must bear in mind, as I said then, that statements by 
counsel in any opening should never be considered evidence. It is not evi- 
dence. It 1s simply statements of what counsel propose to prove, and that 
being true, you must wait until you get the evidence that will be introduced 
by the counsel for the defendant; and I told you a few days ago that you 
must keep your minds open. 

“The Commonwealth has now rested. You must keep your minds in a 
State of absolute impartiality. You have not heard the testimony of the 
defendants and, therefore, you should still keep your minds open and in 
a state of absolute impartiality, with a view of deciding these cases after 
you have heard all the evidence, and after you have heard the arguments, 
and after you have heard the charge, and then you will return to your jury 
room and, as I said, | hope your minds then will be in as near a perfect 
state of impartiality as the general lot of humanity will permit. with a 
view of determining from all the evidence introduced on both sides as to 
what 1s the truth. 

“You may proceed with the opening, please. 
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“Mr. CaLtanan. May it please the Court, Mr. Foreman and gentlemen: 
You have now heard the Commonwealth’s direct case. That is to say, you 
have now substantially all the evidence on which they base their proof of 
the allegations stated in the indictments upon which these men at bar are 
charged with. To use the vernacular of the street, I presume you are ‘all 
sick’ of your job. But, Mr. Foreman and gentlemen, you are now passing 
through or in the performance of a very, very important duty, one which 
is of a most solemn nature, one which deals with the very existence of human 
beings, and | urge you in the consideration of the evidence, both on behalf 
of the Commonwealth and on behalf of the defendants, and in your deter- 
mination of that evidence, I urge you to use every sense of duty in your 
very existence. 

“[ want you to pause for a moment and consider what is before you. The 
lives of two human beings, and when you deal with the evidence that has 
been offered here by the Commonwealth and when you deal with the [941] 
evidence that is to be offered here by the defendants and their witnesses, 
you are dealing with the lives and the existence of the two defendants. 

“You have had an experience to date, day after day, week after week, 
sitting here in the jury box listening to the various witnesses, their testi- 
mony, the various arguments between counsel and some with the Court, 
and you have heard the Court make various rulings as to the admissibility 
of certain evidence, and you have heard after those rulings were made by 
him, exceptions taken by the defendants’ counsel, and you will hear, per- 
haps, in the introduction of the defendants’ testimony those things happen, 
and | am going to ask you and say to you that those exceptions are of no 
consequence to you. 

“The fact that exceptions were taken by defendants’ counsel are as a 
matter of right, and they have a right to go to a higher court to ask for 
another adjudication. And so | say to you they are of no consequence to 
you in any form whatever. 

“At the conclusion of the trial and as a part of the judge’s charge, he will 
undoubtedly instruct you as to various principles of law laid down in this 
Commonwealth governing the evidence that has been admitted here and 
testified to by the witnesses. Those principles of law which’ he lays down 
to you are the principles of law upon which you are to base your conclu- 
sion of fact when you reach the jury room, and I say that to you now to 
distinguish between the fact that exceptions have been taken,—to repeat 
that they are of no consequence to you, but the law that you are to take is 
the law that will be laid down later by his Honor in his charge to you. 

“We start at the opening of the defendants’ case in the same legal pre- 
dicament as when the Commonwealth opened their case, that is, the de- 
fendants now are innocent of this crime, and they remain so until you have 
determined the evidence and changed their legal category from that of 
innocence. 

“The presumption of law still is that they are innocent of the crimes 
stated in these indictments, and the burden of proof is stili upon the Gov- 
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ernment, or Commonwealth, to prove to you all the allegations set out in 
the indictments beyond reasonable doubt. 

“As a matter of law, the defendants are not obliged to offer any testimony 
whatsoever, and the mere fact that they do offer themselves as witnesses 
or offer other witnesses to explain situations that developed in the Com- 
monwealth’s case, they do not sustain any burden. The Commonwealth 
still carries the burden that they must prove to you beyond a reasonable 
doubt the allegations set out in the indictments. But the defendants do 
intend to offer themselves as witnesses, and they do intend to call other 
witnesses who will explain certain situations that were brought out by the 
Commonwealth’s witnesses. 

“The defense will be made up of practically two parts. We shall offer 
witnesses that were at or near the scene of the shooting April 15th that will 
tell you what they saw and who they saw, and by that, when I say [942] 
‘who they saw,’ | mean with reference to the defendants. The defendants 
will explain to you in person what they were doing on the day of April 15, 
substantially at the time, not only at the time when the crime was com- 
mitted—or crimes were committed—but also throughout the entire day. 

“The defendant Vanzetti will offer himself as a witness and tell you his 
experience from the time that he landed in this country, I think New 
York, and his life experience of the years he remained in New York City, 
working around restaurants, washing dishes and maintaining himself as 
best he could, until some few years ago he made his home in Plymouth, 
Plymouth County, down on the Cape, and for a few years he worked there 
in a mill, doing unskilled labor. 

“After saving a few dollars he bought out a small fish business, a fish 
business that consisted of a push-cart only for several years, and sold fish 
around the streets in Plymouth with his push-cart. When the fish business 
was not good, he did outside labor, worked for independent contractors 
there, as an unskilled laborer, and that has been his life since he has been 
in this country up to the date of May 5th, when he was arrested. 

“Now, as to Sacco, Sacco will also tell you that some few years ago,—1 908, 
I think,—he landed in Boston, went to live first in Milford, Massachusetts, 
obtaining employment as a water boy with some contractor there who was 
doing paving work in the streets of Milford. 

‘Later, he got promoted to the occupation of carrying paving stones, and 
from there he worked during the summer and fall of his first year in this 
country, and when winter came he went into one of the machine shops and 
did unskilled labor. He worked there for nearly a year and then went to a 
school to learn edge-trimming, and I mean by “‘school’” he went to what was 
known then in Milford as the 3-K Shoe Factory, which is now in Stoughton, 
and a Mr. Kelley—not the man who testified here a few days ago, but I think 
his father—taught him for a certain sum of money the trade of shoe trim- 
ming or edge-trimming. 

“And from there he went to Webster and worked in the shoe factory there, 
in his trade of edge-trimming. Then he came back to Milford again and 
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worked in another factory, in his trade as edge-trimmer. Then he came 
down locally here to Stoughton. I think he worked in Rice & Hutchins 
in South Braintree for a short time as edge-trimmer. Then he worked in 
Cambridge for a short time edge-trimming. Then he worked in Somerville 
and then in Chelsea, until later he came to live in Stoughton and went to 
work again for the 3-K Shoe Factory and worked there for several years 
at his trade of edge-trimming, and worked there up to May Ist or 2nd 
of last year previous to his arrest. 

“He will tell you of his home conditions, of his mother passing away 
some time in the early part of March of last year, and the receipt of a letter 
from his father asking him to come home on account of his mother’s [943] 
death and on account of the illness of his father, and after the receipt of 
that letter he went to his employer at the 3-K Shoe Factory in Stoughton, 
showed the letter, or at least talked about the letter, and told his employer 
that he had decided to go back home, and then asked that arrangements 
might be made that he could go to Boston some day the latter part of the 
week of which April 15 fits in. 

“And when Mr. Kelley took the stand I wish you to notice that he testified 
that Sacco had asked him, not only that week, but some week before, about 
getting away some day, but there wasn’t any particular or definite day 
mentioned by Sacco, but some day during that week, on which he might go 
in to Boston and make application and obtain his passport, and that he 
was told by his employer that after he had caught up his work he could so 
do, and he went and obtained the services of another man who he “broke 
in” as they say in a factory, taught or instructed or demonstrated the work; 
that a man and he worked together for several days until the work was 
caught up, which happened to be Wednesday, April 14; and that night he 
called the condition of his work to Mr. Kelley’s attention, and Mr. Kelley 
said: ‘Very well, go tomorrow.’ 

“And he will tell you that he went in on the early train from Stoughton 
Centre, Massachusetts, to Boston. He will tell you about going to the office 
of the Italian Consul, having with him a picture, himself and his wite and 
child, as a requirement for the application of a passport. And he will tell 
you his experience there in the office of the Italian Consul, in that the 
picture was not in right form or the right size, and that he had to go out 
and obtain another one, and he went back again after he had left the employ 
of Mr. Kelley, namely, May 2nd, when the passport issued, three days 
before his arrest. 

“We will offer you in corroboration of that fact a deposition that was 
taken in Italy from the man! whom he saw in the Italian Consul’s office on 
‘the date of April 15. We will show you that that man worked in the Consul’s 
office up until some time in that fall of 1920, when, on account of his health, 
he went back to Italy, and in that deposition, which will be presented to 
you later, it will show of the visit of Sacco to his office and of the business 
transaction between him and Sacco, the time of day. Then we will show 
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you by Sacco his time taken up in Stoughton on the 2nd, 3rd, 4th and 5th 
of May, up to the night of his arrest. In those two courses | have followed 
now, they will show what these men were doing the day of April 15. They 
will also explain to you the reason for them having guns, and ammunition, 
in their possession. 

“Now, going back to South Braintree for a moment, we will offer some 12 
or 15 witnesses who were stationed or working at certain points, and they 
will tell you what they saw of the shooting, what they saw of the men that 
did the shooting, and what they saw of the automobile and what they saw 
of the men in the automobile. [944] 

“We will produce a witness who was at or near the crossing directly 
opposite to the cobbling shop towards the railroad track that was within 
six or eight feet of the automobile when it came across the railroad crossing 
from the lower part of Pearl Street, a man who was in South Braintree 
there that day on business. He arrived at the South Braintree station some 
time in the neighbourhood of 2:30, had some paraphernalia with him that 
he brought along in the train with him. He was on his way to give an 
exhibition in one of the schools there in glass-blowing. He left his things 
at the station and went over onto Pear] Street to a stable there that is near 
the cobbling shop, in the direction toward South Braintree centre, to 
procure a carriage that he might have this paraphernalia taken from the 
railroad station to the school at which he was to give his exhibition. 

“His partner was with him. His partner remained in the stable to drive 
back with the man who was to furnish the team, and this witness? that | 
have mentioned or described went down Pearl Street to go back to the 
station, and when he got to the corner of Pearl Street and the street which 
runs parallel with the railroad track, at the corner there near the cobbling 
shop, he met an officer from Brockton who was off duty who was out 
having a pleasure ride with his brother. 

“He stopped talking to this police officer that was from Brockton, and 
while talking there he heard some shots. He looked down Pearl Street and 
he saw the men in the street. He saw the shooting, and he started off to 
go down and he got nearly to the railroad tracks when the automobile came 
up, so he got a full-face view of the automobile, and he got a full-face view 
of three of the occupants in the automobile, two in the front seat and two 
in the rear seat, and he will tell you, as that automobile came up across 
those tracks, or when it first got to the first railroad track nearest the Rice 
& Hutchins factory, there was one man in the front seat and three in the 
rear seat; that he saw—or, two in the rear seat, | would say, and the man 
got up while the automobile was going across the track in a westerly di- 
rection on Pearl Street, one of the men got from the rear seat of the auto: 
mobile over the back into the front seat and sat there, and just as he got 
into the seat and sat, he was just passing him and he pointed a revolver to 
shoot. 

“The automobile, he will tell you, was going six, seven or eight miles an 


1 Burke. 


THE DEFENSE OPENING: EYEWITNESSES 65 


hour. They were having difficulty getting up speed. The automobile was in 
vibration, and from the time that or just previous to its crossing the railroad 
tracks at the Rice & Hutchins side until it got across the railroad track 
and a short distance then, that all that time that automobile and those 
men were in his view. 

“In addition to that, we will offer you a witness? who was then in the 
employ of Slater & Morrill. His duties were, I think, chasing damaged 
shoes or lost shoes or stock shoes, some occupation at least in the factory 
that took him to the lower Slater & Morrill factory a part of the day or parts 
of the day, and then the remainder parts of the day to the upper [945] 
Slater & Morrill factory, and that on the day of April 15th that he left the 
lower Slater & Morrill factory to go to the upper Slater & Morrill factory, 
and that as he walked along the sidewalk, the southerly side of Pearl Street, 
where the two men that you have heard described were standing against 
the iron fence he will tell you that just previous to the shooting—because 
he met Parmenter and Berardelli right at or near the railroad crossing 
nearest to Rice & Hutchins factory—that he had only passed these men a 
very short time previous and that he noticed that they were sort of nervous, 
turning, and with their caps pulled down, and he got suspicious of them and 
he stopped and paused in his walk to get a look at them, and as he came 
up Pearl Street he got a view of one of the men as they were passing one 
another, talking to one another, he got a full-face view of the man that 
was farthest away from him, and when he got up to go by them he sort 
of paused and looked around and looked at the other man in the face. 

“We will offer you witnesses that were working there in the excavation 
where they were digging the cellar where you noticed the newly constructed 
restaurant. | am not going into detail, but they will take the stand and tell 
you what they saw and describe who they saw and tell you who they saw, 
so far as these defendants are concerned. 

“We will offer you witnesses that were in the employ of the New York, 
New Haven and Hartford Railroad who were working on the track at the 
South Braintree crossing, just south of the crossing. I do not now recall 
the number of feet the men were at the time the shooting took place, but 
a few feet at least. I will leave that for them when they take the stand to 
testify. I think there are several of them that were working there, and they 
will tell you what they saw, and what they heard and who they saw, so far 
as these defendants are concerned. 

“Then we will offer you witnesses who worked or who are in the employ 
of Slater & Morrill. The floor directly above the floor which 1s called the 
office floor where the witness Mary Splain and Margaret Devlin—if I 
have got the names correct—testified they were. We will offer you witnesses 
that worked at the window directly above them and apparently got the 
same view, and they will tell you what they saw and describe who they saw 
and who they were, so far as these defendants are concerned. 

“I think that covers practically all the witnesses or places they were, all 
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witnesses to identification, witnesses as to what they saw, who they saw and 
describe who they were at South Braintree. 

“We will offer you further witnesses that have talked with several of the 
witnesses who testified here for the Commonwealth, tending to show that 
they had made previously different statements, or, statements different 
than the statements they made here on the stand, and that, substantially 
is the defendants’ case. 

“And | want to say to you in conclusion that when you are taking in this 
evidence that you will give the defendants and their witnesses the [946] 
Same consideration, the same attention and the same patience that you 
have given the witnesses for the Commonwealth. 

“Mr. JEREMIAH McAnarney. Your Honor, in view of the statement of 
Mr. Callahan, and it is so substantially covering the whole affair, I do not 
think | will make any opening on behalf of the defendant Vanzetti; the two 
being interwoven together, it would be a good deal of repetition. Where our 
cases differ will be shown by the evidence.” [947] 


It will be observed that in this opening address counsel for the defendants 
referred to witnesses who were going to contradict prosecution witnesses as 
to the presence of the defendants at the place of the crime and to the alibis, 
but that there was no discussion of any other contentions of the defense. Mr. 
Callahan said nothing either as to the cap the prosecution claimed had been 
Sacco’s, or as to the revolver belonging to Vanzetti. He said nothing as to 
how the defense intended to meet the contention that Sacco’s gun had fired 
the fatal bullet. He was silent about explanations the defendants might offer 
of suspicious acts and falsehoods and made no answer to the charge of 
guilty consciousness. Why defendants’ counsel failed to discuss these points 
and to prepare the minds of the jurors for the evidence they intended to 
develop does not appear. 

The first witnesses for the defense were a photographer and a surveyor. 
They were followed by two eyewitnesses, BurKE and Carter, who testified 
that neither defendant was one of the men he had seen at the shooting 
or thereafter. On the next five days numerous other persons testified, cither 
that the defendants had not been among the bandits, or that particular wit- 
nesses for the prosecution had after the shooting made statements incon- 
sistent with their testimony at the trial.1 Among the eyewitnesses were a 
number of Spanish and Italian laborers, some of whom had worked at an 
excavation right opposite the scene of the shooting, some on a job near the 
crossing over which the automobile had fled. 

There was an attempt to show that Vanzetti could not have been on the 
train on which Faulkner claimed he had seen him, by showing that no 
tickets had been sold at Plymouth or at nearby stations for Braintree or 
any adjoining places, and that no ticket had been taken up on the train 
which would account for any such passenger. It appeared, however, that 
the witnesses who testified could not say whether or not mileage or season 
tickets had been taken up on that train, but that the records of the New York, 
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New Haven and Hartford Railroad Company would show this. No testi- 
mony about these records was produced by either side. 

Of some of the defense witnesses it was said in the press that they weak- 
ened under cross-examination ; of one, that he failed, when asked, to describe 
two of the jurors. Testimony by Mrs. Liscoms that she never could forget 
the face of the bandit she had seen pointing a gun up at the factory and 
that this was not Sacco, was characterized as a dramatic moment. Mrs. 
CAMPBELL, the friend of Mrs. Andrews who contradicted the latter’s testi- 
mony, broke down. These were very hot days, so hot that the jurors were per- 
mitted to sit in their shirt sleeves. 

On June 28th, in order to expedite the trial, it was decided to hold court 
from nine in the morning until six at night. On that day a thrill was pro- 
vided by a tailor, KuRLANSKy, who volunteered after reading Mrs. An- 
drews’ testimony in the newspaper. He said she had told him on the day 
she was for the first time taken by the police to look at Sacco, that she had 
been unable to identify the prisoner but was being forced into doing so. After 
the District Attorney had finished his cross-examination of Kurlansky Judge 
Thayer asked him some questions and the following transpired: 


“THE Court. Mr. Witness, I would like to ask one question. Did you 
attempt to find out who this person was who represented the Government 
who was trying to get her to take and state that which was false? 

THE Witness. Did | what? 

Mr. JEREMIAH McAnarney. What is that question? 

THE Court. Did you try to find out who it was who represented the Gov- 
ernment? 

THe Witness. No. 

THE Court. Why not? 

THe Witness. Well, it didn’t come into my mind. I wasn't sure, you 
know. It didn’t— 

Tue Court. Did you think the public interest was served by anybody 
representing the Government to try to get a woman— 

Tue Witngss. | don’t think of anything— 

Tue Court. —to identify somebody? 

Tue Witness. | don’t think of anything at all. 

Mr. JEREMIAH McANARNEY. Keep your voice up. 

Tue Witness. I don’t think of anything like that just simply what she 
tell you. 

THE Court. Don’t you think it would be a good idea to find out, if you 
couldr 

Tue Witness. I think it would be. 

Tue Court. | am trying to find out why you didn’t do it.” [1383] 


The rest of that day and part of the next was occupied with the testi- 
mony of the experts for the defense, BurNs and FitzcerALp. Both main- 
tained that the mortal bullet had not been fired through Sacco’s pistol." 

Thereafter began alibi testimony for Vanzetti.? JosEpH ScaviTTo, who 
resembled Vanzetti and had been called his mysterious double testified that 


1See pp. 360-366. 2See pp. 474-488, 497-505. 


68 THE TRIAL FOR MURDER AT DEDHAM 


he had been drawn into the case because, slightly acquainted with Sacco, 
he had come to watch the trial and had there been singled out by Mr. 
McAnarney for his resemblance to Vanzetti. He told about having by acci- 
dent put on some one else’s hat one day during proceedings just as he was 
on his way to have the photographs made which were used at the trial in 
the examination of several witnesses. The hat, which he said had been 
casually picked up, had evidently intensified his resemblance to the de- 
fendant; and the prosecution contended the defense by design had him 
put it on. He said on cross-examination that he had not been at any of the 
places where Vanzetti had been placed by witnesses for the prosecution. 

On that dav, June 29th, a bullet was fired through the smoking car of 
the train taking reporters and others to Dedham, and George Woodbury, 
an investigator for the defense, was showered with splinters of glass. 

Testimony by eyewitnesses, alibi witnesses? and character witnesses con- 
tinued on June 30th. The defense at about this time found itself in finan- 
cial difficulties which were temporarily relieved by a loan of three thou- 
sand dollars made by Mrs. Glendower Evans. It seems it cost one hundred 
and fifty dollars a day for the minutes of the trial, that the defense was pay- 
ing its own witnesses, and that some of the attorneys had recently not been 
paid at all. Judge Thayer said he would approve a reasonable bill for such 
purposes to be paid by the county if the defense declared itself destitute. 
Such a declaration was not made. 

Testimony about the good character of the defendants led to discussion 
and a conference between counsel. As a result of this conference the fol- 
lowing announcement was made on July Ist by Mr. Katzmann: 


“The Commonwealth assents to the request of both of the defendants that 
all evidence heretofore offered in the course of this trial to the effect that 
either or both of said defendants bore the reputation of being peaceful and 
law-abiding citizens be stricken from the record of this trial, and that such 
evidence heretofore offered be entirely disregarded by the jury, so that as 
a result of striking the same from the record there 1s no evidence before the 
jury that either or both of said defendants bore the reputation of being a 
peaceful and law-abiding citizen.” [1629] 

In this way character evidence was eliminated from the case to prevent 
Vanzetti’s witnesses from being cross-examined about his conviction for 
the Bridgewater hold-up. Apparently Judge Thayer and counsel were of 
the erroneous opinion that Vanzetti himself could not be cross-examined 
about this conviction because exceptions to the Supreme Judicial Court 
were pending undetermined. The matter was later discussed at length be- 
fore the Lowell Committee, and both Thomas F. McAnarney and Katzmann 
expressed the mistaken belief that the character evidence in favor of Sacco 
had been allowed to remain. 

In view of the veiled reference to the earlier trial which had been made 
at this trial on the previous day, June 30th, when it was stipulated by counsel 
that Mrs. Brini,? an alibi witness for Vanzetti, had testified on his behalf on 


1See pp. 474-488, 497-505. 
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another occasion, and in view of the very strong probability that Vanzetti’s 
conviction was generally known, the elimination of the character evidence 
may have been a very high price to pay for Mr. Katzmann’s silence. The Dis- 
trict Attorney was later accused of having in his summation violated this 
implicit agreement because he there referred to Mrs. Brini as a stock witness 
for Vanzetti. That charge does not seem to be altogether just, for Mr. 
Katzmann did not really go beyond the statement in the record about Mrs. 
Brini. That statement in the record is itself inaccurate, since it suggests 
that Mrs. Brini had been an alibi witness for Vanzetti at the earlier trial, 
when in fact she had testified then to some collateral circumstances only 
and not to Vanzetti’s movements on the day of that crime. The whole epi- 
sode serves t~ emphasize the unwisdom of the bargain made by the defense, 
the price for which was the elimination of all character evidence. 

On the same day was read the deposition of the consular clerk, ANDROWER, 
shortly before taken in Italy. It confirmed Sacco’s presence in Boston on 
April 15th, 1920, the witness remembering the date because he had noticed it 
on a calendar pad, and the occasion because of the unusual size of the photo- 
graph Sacco had presented. The next witness, a carpenter, Ricci, testified to 
having seen Sacco early on the morning of the 15th. The court room was con- 
vulsed with laughter by Mr. Katzmann’s singsong repetition of dates in his 
cross-examination of this man. Ricci had unthinkingly testified that he had 
been working on a date which happened to be a Sunday, so Mr. Katzmann, 
by repeating dates, elicited from him the statement that he had been working 
on each date weekly thereafter, from April until the end of the year, with- 
out the witness once realizing that all these dates were Sundays. 

Testimony was also given by a number of persons who tried to trace 
back the history of the revolver which Vanzetti had been carrying when 
arrested. According to their statements 1t had belonged to a man in Maine, 
had been brought to Massachusetts by his widow, sold by her son-in-law 
to Orciani, by him resold to one Falzini, and by the latter to Vanzetti. 
Most of the persons in this chain of title testified, but Orciani did not, 
although he was at various times during the trial seen about the courthouse. 
Not one owner had ever noticed the number of the gun.? 

The illness of Mr. Jeremiah J. McAnarney caused postponement of the 
session of Saturday, July 2nd, and the next session was held after the holi- 
day. On July 5th VANzETTI took the stand. It was said of him by the reporter 
for the Boston Herald: 


“He used few gestures and answered questions without hesitation. Not 
once did he appear to lose his calm demeanor or to become excited.” 


Vanzetti testified about his youth and his early experiences in America, 
giving a summary of his life history down to April 15th, 1920. He detailed 
his movements on that crucial date and thereafter up to the time of his 
arrest. In the course of his explanation of the reason for going to the John- 
son house the question of radicalism came for the first time into the case. 


1See p. 194. 2See pp. 393-396. 
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Whether to bring in this topic had been the subject of serious discussion 
among counsel for the defense and John W. McAnarney was called in for 
his opinion. He believed, as was later disclosed before the Lowell Committee, 
that the case made out by the prosecution was such as to necessitate full 
disclosure by the defendants of the reasons for their acts, even if that dis- 
closure involved bringing before the jury their radical beliefs. 

The phrase “conscious guilt” is first found in J. J. McAnarney’s examina- 
tion of Vanzetti, when the lawyer claimed the right to show what had been 
going on in the witness’s mind during the days prior to his arrest. Vanzetti’s 
direct examination was, however, completed without his having given any 
full description of his radical activities and the fears under which he and 
Sacco had been laboring at the time they were arrested. All he was given the 
opportunity of saying was that he had not told Stewart the truth because he 
had been “afraid for his friends.” This limiting of his testimony was due to 
the stubborn insistence of counsel on asking questions in a certain form 
instead of accepting the Judge’s suggestion that the questions be differently 
put. Vanzetti explained he had been carrying a gun because the times were 
bad and he often carried a considerable sum of money on his person. 

The cross-examination of the defendant took up most of the afternoon 
of that day and the morning of the next. Mr. Katzmann, going into the state- 
ments the witness had made when questioned after his arrest, brought out 
their discrepancies and untruths. Vanzetti tried to explain these on the 
ground that he had wanted to hide from the police and the District Attor- 
ney the names of his friends and the existence of the radical literature in their 
possession. As will be seen from the detailed account of this testimony in 
Part II, Chapter V of this book, the jury may not have believed the explana- 
tions he made. On redirect examination Vanzetti was asked about his trip 
to New York in connection with the Salsedo arrest and about the bearing 
this trip had had on his subsequent acts and those of Sacco and on their 
visit to the Johnson house. 

SIMON JOHNSON was then called by the defense to show that Boda’'s 
automobile had not been in running order when brought to him for repairs 
in April, 1920. Mr. Katzmann sought to get before the jury a conversa- 
tion which Johnson had had with Boda on April 30th, 1920, but after a 
conference with the Judge, the nature of which has not been reported, the 
matter was dropped. 

In the afternoon, after the jury had been taken to see Boda’s automobile, 
Sacco took the stand. Of him it was reported: 


“The demeanor of Sacco, smiling and quick of speech, was noticeable by 
contrast with the slow, calm and careful manner in which Vanzetti gave his 
testimony.” 

Sacco’s testimony in the main followed along the lines of Vanzetti’s, ex- 
cept that his radical views and activities were more fully brought out. He, as 
had also Vanzetti, denied any attempt to use his gun when arrested. 

Shown the cap picked up at the scene of the crime?’ and asked to try it 


1See pp. 384-387. 


THE Cross-EXaAMINATION OF SACCO 71 


on, he claimed that it could not go on, Mr. Katzmann in his summation 
insisted that it had fit. Contemporary newspaper accounts indicate that it 
did not fit. The Herald said: 


“It stuck on the top of his head and he turned with a satisfied air to let 
the jury see.” 


On the next day, under cross-examination, he was asked to try it on again, 
and it was reported that the “contrast appeared less noticeable than the 
day before.” Sacco was also shown by Mr. Katzmann a cap which he in no 
way described or identified, and was asked about it. This cap the police 
had taken from his home after the arrest: Katzmann had been unable to 
produce it when asked to do so by Mr. Moore the day before. Because Sacco 
was somewhat hesitant in his recognition of it Katzmann criticized him 
in his summation, charging he had falsified before the eyes of the jury. 

During the continuation of Sacco’s direct examination on July 7th, he 
was asked about the people who had looked him over in the Brockton police 
station, and said: “most of the people I could see the head very sorry, 
shaken.” He testified that he had thought he was arrested on some radical 
charge and he said he had told untruths because he had not wanted to 
get his friends into trouble. He had owned his pistol, he said, for many years 
and, intending to fire off in the woods some of the shells he had in the house 
prior to his departure for Italy, he had slipped the pistol into his belt on 
the afternoon of May 5th, and had then forgotten about it when leaving for 
West Bridgewater. 

The cross-examination of Sacco took place on one of the hottest of that 
summer's hot days. It was long and searching. The first part of 1t covers over 
twenty closely printed pages of the record. It deals with his opinions and 
will be found in full in Part I], Chapter V of this book. 

During this cross-examination Judge Thayer, in discussing an objection 
to a question about Sacco’s love of his country, said the defense had opened 
the matter up and asked Mr. J. J. McAnarney: 


‘Are you going to claim much of all] the collection of the literature and the 
books was really in the interest of the United States as well as these people 
and therefore it has opened up the credibility of the defendant when he 
claims that all that work was done really for the interest of the United 
States in getting this literature out of the way?” [1873] 


Mr. McAnarney did not seem to understand the question, Sacco never 
having claimed that he was in any way acting in the interests of the United 
States. When the question was repeated by the Judge Mr. McAnarney dis- 
claimed any intention of making such a contention. Nevertheless Judge 
Thayer, after further discussion, again asked: “Are you going to claim 
that what the defendant did was in the interest of the United States?” Mr. 
McAnarney objected to the question as prejudicial to the defendants and 
the Judge, after more discussion, stated to the jury that no prejudice was 
intended, but permitted Mr. Katzmann to ask Sacco what he had meant 
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when on direct examination he had said he loved a free country. In answer 
Sacco made a ten-minute speech giving his general ideas of freedom, educa- 
tion and war. 

Of the defendant’s demeanor under cross-examination the Herald said 
the next day: 


“Sacco appeared at times to be at a loss for words in which to explain the 
consistency of the falsehoods he told Dist. Atty. Katzmann.” 


The day’s cross-examination ended with an inquiry about the defendant’s 
statement made to Mr. Katzmann at Brockton that he had worked the day 
before the one on which he read in the papers of the South Braintree murders. 
At the next session he asked for the interpreter, and testified through him 
that he would neither admit nor deny having made that statement about 
being at work, and finally, that he had then told Katzmann he could not 
be certain about it. Difficulties arose with the interpreter, Ross, who was 
being checked by an unofficial interpreter for the defense. It was not the 
only occasion during the trial on which such difficulties came up, and 
similar discussions, some in the absence of the jury, frequently took place. 

There was a brief redirect-examination in the course of which Sacco said 
he did not believe in the use of force or violence ‘‘to destroy property or 
individuals.”” An adjournment was then taken until July 9th because Van- 
zetti was il. Sacco’s examination was completed on the ninth after some 
reference to letters received from members of his family in Italy relating 
to his mother’s death and to his projected visit there. The original letter 
from his father announcing his mother’s death had apparently been lost 
and was not produced. Letters written at a subsequent date were read to the 
jury a few days later. 

Sacco was last questioned about a man whom he claimed to have noticed 
on the train in which he had returned to Stoughton on the afternoon of April 
15th, and to have again seen in the court during the trial.! But as that man 
was not then in court the subject was dropped. On Monday, July I1th, the 
man referred to, Hayes, appeared, testified that he had returned from Bos- 
ton on a late afternoon train on April 15th and described his position in 
the car in which he had been riding. Hayes, a surveyor, had been asked by 
the defense to give some information about streets, and later came to the 
trial to listen. Sacco, recalled, said he had been sitting across the aisle from 
Hayes on that train and described Hayes’s position just as Hayes himself had 
done. Each gave his testimony in the absence of the other and Hayes said 
he had not discussed this matter of location in the train before testifying. 
He said he had not noticed Sacco on that occasion. 

On July 9th and July 11th various witnesses testified about Vanzetti’s 
trip to New York, about the advice he had received there and about how it 
had been acted upon by his radical friends after his return. There was also 
further testimony by alibi witnesses, among others by GuADAGNI,? editor of 
the Gazetta de Massachusetts. Guadagni was one of the witnesses who fixed 


1 See pp. 477, 478, 482, 483. 
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the date of his having seen Sacco in Boston as April 15th, 1920, by reference 
to a dinner given on that day to a certain Williams, editor of the Boston 
Transcript. There was difference of opinion among the witnesses about the 
time of the banquet to Williams, some stating it had taken place at noon, 
before they had seen Sacco, others that it had been about to take place 
that night. 

Mrs. Sacco testified about her husband’s movements on the day of his 
arrest and on the day of the crimes, about the caps he wore, the shotgun 
shells which Vanzetti had taken from her home, and the letters from Italy. 
She also told about the savings account in her name. 

Just before she took the stand letters written to Sacco from Italy on 
April 12th, 1920 were read to the jury. The Holt record omits the letter 
from Sacco’s father and prints only the postscript from the brother and 
sister. The letter from the father is therefore taken from the Boston Herald. 
The entire correspondence follows: 


“Torremaggiore April 12, 1920. 
“DEAR SON—I am answering your letter received from you a few days ago. 
We are very sorry that you wrote about your mother. You said in your 
letter that you sent her shawl, but we have not received it yet. | hope that 
you will arrive first. Your sisters will keep the shawl for you. Dear son, | 
know very well that because of the receipt of news of your mother’s death 
you are very grieved. But I pray you not to forget to come back, as you have 
promised that you will be back by May. We are desirous to see you. Just 
think how anxious we are of seeing you, after having a son away I1 years. 
What you must do is to embark the moment you receive this letter. | am 
constantly thinking of you. In regard to the house, it is ready. | have rented 
it. | hope to see you soon to come to console our hearts. You said that 
Marietta and Felicetta are angry with you. It is not true, as I told you in the 
other letter. They did not write because they were waiting for your mother’s 
condition to improve, so that they could give you good news. Instead you 
received the painful news of her death. | have nothing more to say. Accept 
kisses from your brothers and sisters. A thousand kisses from me to you and 
your wife and son. 
“Your father 
“Sacco MICHELE.” 

“DEAR BROTHER, 

Don’t forget what I am telling you. When you come please bring me a 
black velvet coat of American style because such fine clothing does not exist 
here. Pay any price for when you come back I will pay for it. 


“Dear Rosina, 

I pray you to use your judgment for you know better how to select, but 
it must be of black velvet. Come quick for we are desirous to make your ac- 
quaintance and that of our dear nephew, Dante. We await you with open 
arms. Oh, when will that day come when we receive a telegram that you 
have arrived in Naples! I hope that that moment will be here soon. 


“DEAR ROosINa, 
I beg you to tell my brother to start at once to come to keep «.s company. 
We are alone without anybody. During the day our sister-in-law Genoveffa 
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comes to keep us company. | have nothing else to say. | hope you will come 
quick for we are awaiting you. Accept kisses from us. 
‘““MARIETTO AND FELICETTO.” [2047] 


On July 12th, after presenting some minor bits of testimony, the defense 
rested. There was only brief rebuttal. Ricci, the foreman of the gang of rail- 
road workers claimed that none of these had reached the crossing in time to 
see the bandit car go by. Asked about a spring to which one of the laborers 
said he had gone for water, he made the comment: 


“The company got to fill up at the time of the war for fear they put in 
something.” [2081 ] 


Vanzetti later criticized this piece of evidence as an attempt to prejudice 
the jury because of the defendants’ opposition to war. 

Several persons contradicted testimony by witnesses for the defense. 
Stewart denied a remark attributed to him to the effect that the defendants 
were not the right men. He also read to the jury those parts of the statements 
taken from the defendants which had originally been excluded because they 
dealt with their opinions. Finally, a man named HAWLEY was permitted to 
testify that he had seen Vanzetti with several other persons on April Ist, 
1920, in a Buick automobile in Brockton. With the reading by Mr. Katz- 
mann of the circular found on Sacco when arrested (quoted at page 12) and 
the placing in evidence of the books and pamphlets taken from Sacco’s house, 
the case closed. These were on various socialist and revolutionary subjects 
[2146]. 

d. The Summations 


The whole of the next day, July I4th, was taken up by the summation 
of counsel. Mr. Moore made a rather rambling argument,” towards the end 
of which he said: 


“But Mr. Katzmann will then tell you some other things that Sacco did 
not remember or could not tell. Now, | am not going to pretend to you gen- 
tlemen that all that Sacco said to Mr. Katzmann was predicated upon the 
fear that he was going to get in trouble over selective service or over his 
war attitude or anything of that kind. That is not my position. | am ex- 
plaining solely and exclusively the Johnson episode on that issue. In- 
so{2144]far as Sacco’s other statements, to wit, the most flagrant example, 
‘Did you work on April 15th?’ there is a pure matter of recollection. It 1s 
manifest from the record that Sacco did his best to tell Mr. Katzmann all 
the truth as he was best able to recollect it. And I say to you, gentlemen, if 
there 1s any one of you that has ever been mixed up 1n the preparation of 
either a civil or a criminal case, any of you, | do not believe there is a man 
in this box but what if he came to any one of us of counsel in connection with 
a small sized petty civil matter and we began to check you back on your 
dates that you would have an awful lot of trouble to tell where you were 30 
days, 60 days or 90 days back. It is a hard job, gentlemen and remember 
that that boy was under arrest at that time. Is 1t any wonder that he was 

1See p. 141. 
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uncertain? Is it any wonder that upon questions of exact dates he wavered? 

“But that is not the issue. Insofar as the question of his working on April 
[5th 1s concerned there ought not to be any question. Why, gentlemen, what 
have you got to do in this case in order to return a verdict? You have got 
to say that the whole Kelley family lied. You have got to say that some 20 
odd witnesses called in connection with various phases of the movement 
of the defendant are all liars, unequivocal, unmitigated, unfaltering liars, 
and on top of that you have got to say that we of counsel had aided, abetted, 
advised, encouraged this perjury. [2145]... 

“There are some other questions, many, that I would like to discuss. The 
issue of the government, you have heard the testimony of the experts pro 
and con, back and forth. Gentlemen, if the time has come when a microscope 
must be used to determine whether a human life is going to continue to func- 
tion or not and when the users of the microscope themselves can’t agree, 
when experts called by the Commonwealth and experts called by the de- 
fense are sharply defined in their disagreements, then | take it that ordinary 
men such as you and I| should well hesitate to take a human life. [2147] ... 

“In other words, let no consideration of public policy, let no consideration 
of compromise, let no consideration of anything other than the proven evi- 
dence on the witness stand direct and command your minds. Gentlemen, 
please, | beg of you, and I speak on behalf of the defendant Sacco and | 
feel | may say on behalf of the defendant Vanzetti, | beg of you, gentlemen, 
one and all, please, no compromise verdicts in this case. There can be but 
one verdict here, either murder in the first degree with the death penalty 
or not guilty, one or the other.” [2148] 


After discussing the evidence, Mr. Jeremiah J. McAnarney? argued as 
follows upon the probabilities of the case. 


“That Sacco, known as he was—on their own evidence—who is within 
15 feet of the windows of the Rice & Hutchins factory, right there for hours, 
standing up in front of the drug store on the corner, the best place he could 
expose himself, in the depot where that big man, physically, said he saw him, 
where every one saw him, knowing that he was known, knowing that he 
had worked there, getting the money and getting away? No. And he ts back 
to work in the factory the next morning. 

“Vanzetti with his playing around in his usual—whether it is fishing or 
work, | don’t know. Gentlemen, does that appeal to you as the ordinary 
human reasoning? If every lawyer, judge and juror in this Commonwealth 
died and we had no court, would it require any court or require an instructor 
to show to you that that is utter, it is the pinnacle of foolishness? You can't 
get beyond that. If this man pulled that job at night, 1f he was masked, 
if he was concealed in some way, he might take the chance of staying around, 
but here, in broad daylight, absolutely in the presence of every man that 
he could show himself to, no disguise at all, getting away with the money 
in Braintree and he is back in the factory the next morning where he can 
be picked up when they get ready to take him. The same with Vanzett. 

“Now, gentlemen, isn’t there enough right there to satisfy you that that 
isn’t the way the ordinary mind acts? And gentlemen, when you weigh this 
case and any part of this case, it isn’t what witnesses say, it isn’t what at- 


1Other parts of his summation are referred to in Part IJ, pp. 311, 312, 366, 386, 
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torneys argue, but you take what the ordinary human mind would prob- 
ably do under the same circumstances, and you have got a pretty fair rule 
to get the answer. Take what the ordinary man would do under those cir- 
cumstances. 

“If he now got that money and got into his car by the taking of those 
two lives away, he knew that the limb of the law of the United States was 
against him, and he wouldn't be—it is foolish to say he would take a chance 
and he would go back to the factory. These men are brighter than that. 
They don’t understand our language very well, but when you strip those 
men from their broken English you have got more than the ordinary type 
of fellow. 

“The poise of Vanzetti as he spoke on that stand, courteously and gently 
to the district attorney, and after he was stripped of everything that a man 
holds dear, to wit, his honor, his poise was simply wonderful. 

“You and I are the product of our own environment. You don’t owe your- 
self many bouquets. To your good father and mother you owe your present 
situation plus as you came up through, your school. When you judge an- 
other man, don’t judge him from the way you were brought up in [2157] 
your home. Judge that human mind with its weaknesses and all in the 
home that that mind came through and came up. 

“| am saying something that | want to see sink in the heart of every 
man on this panel, other than that you make a mistake. | bear no brief for 
a radical, a man, I mean, who would in any way seck to destroy this best 
government in the world, but you know, gentlemen, there is a vast differ- 
ence between the man and his opinions. The laws of today as being put on 
our statute books in the state and the national legislature 50 years ago were 
the ultra of radicalism, don’t mistake that. 

‘| oppose any man who would violate the laws of the land or seek in any 
way to destroy this government. That isn’t in my blood and never can be, 
but he who is a student of the times of today knows that what I say is true, 
that the legislation that has taken place today was the radicalism of 50 
years ago. If in that over one hour or almost two hours of the district at- 
torney with Vanzetti, if he preached anything there that was very bad, 
silence is the answer of the district attorney in regard to it. It has not been 
quoted to you from that somewhat large volume that he had in his hand 
containing an interview he had with Vanzetti that night. Where that is 
silent I say to you it speaks volumes in favour of Vanzettt. 

“Take again—carrying them both—I hope | don’t hurt them because 
Brother Moore should take Sacco—but they have put them here together, 
and they in a way are going along together. What was there in this case to 
make him a bandit? Why of all men could he have been? Who has got a 
better brief than that fellow, 6 or 7 years up there in Milford, working 
every day, some credit anyway to him. I will come to it later what he did in 
the war times. 

“He comes back to the 3-K. What manner of man was he there? Wasn’t 
he a working man working every day and at home with his family, saving 
his money? No doubt he had aspirations for his boy and love for his wife 
and affection for her. Unfortunately, he says, he was a republican. Well, 
you have got a peculiar mentality when you have a boy 19 years of age 
who has such intellectual grasp—though it may be on a slant—neverthe- 
less give him credit when he has brains enough to know whether he is a 
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republican or not. There is some good in that man if it is turned in the 
right channei. Pick up the boy today—they are no credit to any govern- 
ment—-and ask them whether they are republican or what their ideas be! 
These fellows usually, however, don’t know much about that thing. 

“These fellows come in and they floated along. Up to this situation here 
they were as ordinary fellows. Now, Sacco has met with the situation, sick- 
ness at home. What was his home? His mother had died, and he has told you 
he had some letters. He showed to Kelley the letter that came to him about 
the first. Kelley says so. He went, and he had been promising before. That is 
plain on the terms of the letter—he was going home, and that he hurried 
up then. He had been, he said, the last week [2158] in March into the consul 
to get general information that he would have to have a photograph. Then 
he had hur:ted up and went in on the 15th. 

“Now, gentlemen, he was acting in a natural way. What kind of family 
did he come out of ? What was there in the situation there at home other than 
kindly affection and a wish for that fellow to come home. He had been sav- 
ing his money in the bank. He had his wife and child. Was he the type of 
man who would be out doing a hold-up job, he with his father ill, with his 
ee dead, and the people at home advising him to come home to his 

atner: 

“He wished to see him before he died, no doubt, and he, wanting to go 
home, was he In the mental frame to go out and do a job of murder right 
there on the street? You have got to weight those things, gentlemen, and as 
bearing on that, gentlemen, you will have the letter from his folks. Read that 
over carefully and it will give you an idea of what kind of people his folks 
were, his father was, a father who can write the letter and show the tender 
sentiments and beautiful expression in that letter. This boy got his men- 
tality from that father. And read the nice loyal tone of the letter from the 
sister. They are not solemn. There are elevated sentiments and beautiful 
expression even in the crude translation, and that is the home that this 
boy came from. [2159]” 

Discussing the claim that the defendants had shown consciousness of 
guilt he said: 


“Gentlemen, doesn’t that fairly and squarely dispose of the matter and 
place it just where these two unfortunate fellows say it ought to have been, 
just exactly as they say that when they got up there to the bridge they saw 
the light over there and they went over to it and then the talk took place? 
Is there anything other than what Johnson says, that the headlight played 
on it, when he said he did talk with him and that he did not have the 
number plate? Is there anything other than what Vanzetti says, that they 
were coming again when he would arrange to get the automobile? 

“These men lied. They lied and lied when they were arrested. Please why? 
What for? My brother says to Sacco, ‘When you were arrested, it had all 
happened. Nothing else counted when arrested.’ Yes, there could be more. 
A mai is arrested, but that is different from being convicted. He said, “They 
had Orciani. You knew that. Why did you lie that you did not know Or- 
clani?’ 

“They were informed with knowledge of what had transpired in New 
York. They knew their position exactly without any ques! on. They knew 
they were amenable to something. The answer to the whole situation 1s this. 
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Not one man on that panel believes that Mrs. Sacco was cognizant of any 
murders or crimes like that. Why did she lie? Was that because she was 
conscious of any guilt of the shooting at Braintree? She did just [2164] 
what her husband did. She just did the same as Vanzetti did. She concealed 
from those officials the truth. Why? Because of what she burned up the 
next day, and that 1s what was in the car. She burned the papers and saved 
the books. 

‘Doesn't that tell you right in your own heart, every man here, she did 
Just exactly what Vanzetti and Sacco did, just exactly. and she was no 
party, no man here who looked at that woman would believe she was a 
party to these murders. Her conduct was as guilty, as suspicious as Van- 
zetti and her husband, and she did the same as they did. She concealed from 
them the facts.” [2165] 


Mr. McAnarney dealt also with the argument based on the fact that the 
defendants had been armed: 


“There is one thing you want to bear in mind. Please don’t construe the 
ordinary man by an Italian. If you go out and flock a dozen Italians to- 
gether, the chances are you will get a gun or two, anyway. You could handle 
one hundred—fifty other men and you won't find a revolver. . . . [2170] 

“And the revolver 1s on their person, the revolver Vanzetti has in his hip 
pocket. and Sacco carries it where, 1f you are acquainted with—and where 
since the war—police matters you will find where most men who have heen 
across carry the gun that you read of from time to time in the belt rather 
than the hip pockets They had those guns. Then did that prove they were 
guilty of the Braintree murder? | say all of Connolly—take him out of this 
case, no other man on that car saw anything like Connolly saw. No other 
man heard the ring—the welkin ring with that wonderful voice when he 
made those fearful remarks to these poor men because they couldn't move 
their hand toward their stomach outside of their coats. Out of this case goes 
that, and if out of this case goes that, all question of conscious guilt shown 
you on that Braintree matter is out of this case. They have got to get con- 
scious guilt in there someway. They have got to get conscious guilt into this 
case because that identification will not stand the test. [t will not stand 
the acid test of truth. Vanzetti can only say to you he did not have Alvin 
Fuller, he did not have Louis Frothingham down there on this case to come 
in and testify to you. He has only got the poor people he travelled with 
and who know him, joking with the Jewish fellow, who sold him cloth. But 
the more my brother pricked that fellow, the more he began to ring true. 
He was funny as could be. but as he came along he told enough He pretty 
near made an iron proof safe there. Did Vanzetti buy of him or did he not? 

“V'anzetii has given you the history of his days covering that period. He 
has been interviewed by the district attorney for over one hour, and if 
he was wrong in any one of those days other than that day it would have 
been read to you, and the failure to show error in one bit of Vanzetti's re- 
ee is absolute proof to you he pretty near told the truth on the witness 
stand. 

“Vanzetti, 11 vears down there in Plymouth. You saw the mentality of 
that man. Is he intelligent? Would he be bobbing up and down at every 
station to see where East Braintree was?” [2171] 


1 Rosen. 
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Continuing about Vanzetti he said: 


“But going back to my client, Vanzetti, all there is against Vanzetti is 
what? That he happened to be alive at this time, that is about all. We got 
Parkhurst, [Faulkner], who has picked out anything but Vanzetti on the 
train; we have got Levangie, and take Levangie, and if you ever meet him 
tell him what you think of him. He says that Vanzetti was driving the car. 
And what else have you got now but the fellow up to Bridgewater? That 
is all there is against this man Vanzetti, except that he, unmarried, patriotic 
in his way, was after having been to New York and was going to go through 
and help his fellow men out. 

“And, gentlemen, it does seem awful when you just think of this case. 
They are denied, you say. They are radicals. Please, what of it? When they 
said—when Sacco said he hadn’t worked at Rice & Hutchins, it only meant 
one thing. If ne disclosed that then he would have disclosed the other and then 
he was liable for arrest. Isn’t that the whole thing, Gentlemen, in this case? 

‘| assure you | know my brother’s power. You know his honor and his 
ability, and | repeat to you that no district attorney ever had such a won- 
derful story to say to you as he can say here. But you gentlemen, you are 
here today, and may you live long, and I know that your decision when 
you make it in this case will be such that your feeling ever afterwards will 
be that you did right, that you did right in this case. It is easy to ask you 
to do that, mighty easy. It is almost hard for you to do it. You had right 
there in Braintree two men whose lives were snuffed out. No question about 
that. Somebody ts guilty of that. This 1s [2174] not that case. That case is 
only incidental. Those lives were not incidental, but we are not joining 
issue on that murder. The only issue here is the identification, and when 
I say to you what | have said, I have passed the details of this identification, 
because no human mind can come to anything other than utter confusion 
as to that identification in every part of it. If it leaves anything with you, 
it leaves the biggest, most wholesome reasonable doubt that ever was, and 
no man would want a friend of his convicted on that identification. 

“But unfortunately they were laying a trap for Coacci and Boda, and 
when that trap was sprung, Vanzetti and Sacco unfortunately were in it. 
That was the unfortunate thing for those two. Coacci was wanted, and he 
got it pretty quick, in his line. Boda was wanted when they were ready 
on him. 

‘‘Now, gentlemen, that is all there is to this whole case except the very, 
very unpleasant feeling that you have, that you in your duty here that you 
have to spend your time and have been asked to, in a way, help men who 
you are not in sympathy with. | realize the burden | am carrying—l realize 
every bit of it—and I am asking of you men the almost impossible. 

2175]... 

| Take the little wife here, Vanzetti bidding her good bve, and asking 
her to send a message. What did that mean, gentlemen’? Were they not 
parting then, she going home and her husband, expecting for the last time 
that this friend of her husband’s would be with her? What did that good- 
bye mean; only the truth of our case, gentlemen. 

“Why, gentlemen, when you argue on this case, when you feel and feel 
properly for these men, your whole nature will recoil with arg sish at the 
unfortunate position that they are being placed in by this situation. The 
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truth of this case stands where | said it stood at the beginning, that there 
were times that were unfortunate, that their beliefs for them were unfortu- 
nate, that when at that meeting this man was delegated—he had not con- 
cealed that he went to New York, and you may have read or you may know, 
you may know or you may not what Sacco has said to you of what occurred 
there, that he reported it back to that meeting and then this followed, and 
as much as it ever could be proved from that source we have proven it, and, 
gentlemen, take it. [2176] 

“The dignity of that consulate, the Italian consulate. And there is as 
much pride and dignity in the heart of an Italian as there is in any other 
man and that Andrea is not going to falsify his name for a murderer though 
he be a fellow countryman; and a dignitary of that consulate says to you 
he was there on the 15th.” [2177] 


In conclusion Mr. McAnarney argued: 


“T will take all the blame—I will take all the lies that they say we lied 
about, we have lied all through every time they asked us where we were 
or our whereabouts, we lied just as well as that little wife did, and for that 
very reason. | am not asking sympathy for her in any way, remarkable 
little woman that she is. If her husband is a murderer, that is unfortunate 
for her, but that cannot stop justice being done, but if this case were 
what they say it was. if this case stood on its feet there would be no need 
to try to put Vanzetti in possession of Berardelli’s gun, that never on the 
records was taken out of Iver-Johnson’s. If this case had strength enough 
to stand on its own feet, it never would have been propped up by fiction: if 
that woman? with whom Mrs. Berardelli lived from the day after her hus- 
band’s burial and stayed with her five months, her friend, if what that 
woman told you on the stand wasn’t true, then Mrs. Berardelli would have 
been called here to contradict her. 

“If that is true, then you know all this camouflage about the Berardell1 
gun is simply to put that gun into the possession of Vanzetti, and if that 1s 
Berardelli’s gun, of course he is guilty, unless he got it through some circle, 
but you would say he was guilty and | would say he was guilty, and when 
| can say to you—and oh, | hate to repeat it, but it must ring your minds 
and hearts for that woman to say that the spring of that revolver was what 
was broken and they put a man on to tell you there is a new hammer in 
there, what can such work mean, not when two men have taken $125, but 
when the taking of all that 1s sacred in this world, when the [2178] preserv- 
ing of the prerogatives of the Almighty are involved, and such fabrication 
as that is here what can we think? 

“This case has no parallel in the history of Massachusetts criminal juris- 
diction. | ask your consideration if at times we have taken time. We have 
had discussion, but we try to eliminate by our discussion at the bench evi- 
dence which would take considerable of your time if we did not do it. | thank 
every man of you from the bottom of my heart for the consideration you 
have given this case, and [ want every man, too, of this panel to treat these 
two defendants as if they were your own individual brother. Take that as 
the test, not the other that we feel and what this evidence would make them 
out, treat them as though, as your brother. He came to this world by the 
same power that created you, and may he go from this world by the same 
power that takes you. | thank you, gentlemen.” [2179] 


1 Mrs. Florence. 
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Four and one half hours had been consumed by the summation for the 
defendants and Mr. Katzmann was allowed the same amount of time. 

Mr. Katzmann?* spoke the whole afternoon. He began with a tribute to 
the skill and devotion with which the defense had been conducted: 


“And while [ am speaking gentlemen in passing and before opening either 
upon the law or the facts in my argument, I want to congratulate both of 
these defendants upon the quality of the defense that they have had through 
the medium of two trained, skillful and experienced attorneys. They could 
not be more ably defended. Neither could they be defended with greater 
devotion to duty than have the gentlemen who have been representing them 
exercised and performed. But above that and above the fact that there are 
12 good men from Norfolk County who are not going to be swayed either 
by prejudice or by fear, nor, worse than anything else, by emotion, that 
would make them fail in their duty, you 12 men, this trial has been presided 
over by a Justice of eminent person attainment. [2180] 


He then attacked the witnesses for the defense, particularly those who 
had testified to Vanzetti's alibi: 


“I have listened to the arguments of learned counsel through a long 
morning, and | have wondered why it was that the tremendous force of 
personality and argument exhibited by both counsel has been directed al- 
most entirely, gentlemen of the jury, to the defense of the defendant Sacco 
and almost not an appreciable portion of either argument devoted to the 
defense of the defendant Vanzetti. 

“Is it, gentlemen of the jury, that neither counsel who have argued to 
you have confidence in the alibi of the defendant Vanzetti, and that it 1s 
hopeless in their opinion, and that all their tremendous effort and intelli- 
gence must be directed to pulling out a verdict in favor of the defendant 
Sacco if they can, and that the alibi of the defendant Vanzetti does not 
satisfy these two gentlemen themselves? It may well be, gentlemen, but 
whatever the opinion of counsel, myself or the defendants’ counsel, that 1s 
of no consequence to you. We are not allowed to express our personal opin- 
ions to you. It is not evidence. You are the men who are going to determine 
what the facts are; and I ask you to consider, in the light of what has tran- 
spired this very morning in this court room, if that is not a fact that you 
may well find. 

“It is akin, gentlemen of the jury, to the opening made by other learned, 
skillful and experienced counsel. He never whispered a word to you, gentle- 
men, when he opened this case, as to where Vanzetti was on April 15th. And 
more than that, gentlemen, he never even suggested on the day that he 
opened this case for the defense, that they were prepared [2181] to admit 
that the defendants, Sacco and Vanzetti, were down in West Bridgewater at 
Simon Johnson’s house on the night of May 5th, and if I forget everything 
else in my argument in what I conceive to be the orderly presentation of 
it, I hope | won’t overlook that, gentlemen, because it is of tremendous 
probative force. The acts of counsel, gentlemen, bind the defendants them- 
selves, [2182] . 

1 For other parts of his summation, see Part II, pp. 312-315, 366, 386, 337, 394, 400, 
401, 459, 460, 472, 473, 486, 487, 498, 505, 506. 
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“The next portion of the defense is that of alibi; as to the defendant 
Vanzetti first and as to the defendant Sacco. | am going to do more than 
Vanzetti’s own counsel, because | am going to discuss it, and I submit to you 
respectfully, they almost entirely neglected to discuss it. Maybe I may ex- 
ercise poor judgment if that is the way they feel about it, but this is murder, 
gentlemen. This is a serious matter and I am seeking to have you on your 
consciences bring in a verdict of guilty, but I want it not upon snap jJudg- 
ment, nor upon snap argument. | want it upon careful consideration... . 

“Take Rosen, take Mrs. Brini—Mrs. Brini, a convenient witness for this 
defendant Vanzetti. You remember him, gentlemen, that it was stated by 
an agreement of counsel that Mrs. Brini, in whose husband’s home the de- 
fendant Vanzetti lived the first four years that he ever lived in Plymouth 
and whose daughter Lefavre, the little 16 year old girl said of Vanzetti 
that he was the most intimate friend and was like one of the family and 
there most every evening and once or twice in a day time—Mrs. Brini, 
it is agreed in another cause when another date was alleged, testified to 
the whereabouts of this same Vanzetti on that other date there involved, 
a stock, convenient and ready witness as well as friend of the defendant 
Vanzetti. [2192] ... 

“And you are expected to believe his testimony, and you are expected 
to believe his testimony on the cow and barn theory, because he produced a 
receipt of an over-due poll tax bill he says his wife paid in his absence and 
he saw it the next day, April 16, and in the next breath, gentlemen, he says 
he stayed at Whitman the night of the 15th. 

“And what are you to say with such testimony as that? Oh, it 1s true. 
Oh, it must be true, and how do they prove it? Why, gentlemen, they brought 
the cloth here with the hole in it. Of course, then you knew that was bought 
on the 15th. The minute you saw the hole in the blue piece of cloth you 
instantly knew that Mrs. Brini, Lefavre Brini, the daughter, and Joe Rosen 
were all right because there was the hole in the cloth. 

“That is the alibi defense in this case. | have not begun to do it Justice, 
and the only way that justice could be done to it in its full absurdity and 
{2196] utter lack of convincing qualities would be to read every word of it 
and you would be here very likely until Labor Day.” [2197] 


Mr. Katzmann turned to the radical explanation offered by the defense: 


“The third defense, gentlemen, from which | can’t seem to get away in 
my own mind, Is the one that was born after the opening of this case for 
the defense. Gentlemen, | say that to you advisedly. | am fully aware of the 
importance of the words | am using, and | ask you to follow me while | 
give you the reasons why | said that this explanation of the consciousness 
of guilt shown by the actions of these defendants at Simon Johnson's house, 
in the street railway car to the officers and the police station is something 
the defendants themselves had never entrusted even to their own lawyers 
until the exigency of the case demanded it. 

“Why do | say that, gentlemen? Will you ever forget the cross- 
examination of Ruth Johnson who was the first of the two Johnsons to take 
the stand, the little lady who lived near the bridge on West Main Street 
in West Bridgewater? Or will you forget the cross-examination that was 
made of her husband, Simon Johnson? It included many things, gentlemen. 
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‘The manifest purpose mainly of those two cross-examinations, however, 
must have been evident to you. It was to break down the identification of 
Ruth and Simon Johnson of the defendant Sacco and of the defendant 
Vanzetti on the allegation of the Commonwealth, gentlemen, given through 
the testimony of those two witnesses that both of these defendants were out 
in front of the Simon Johnson house on the night of May 5th... . 

“Do you believe that two learned gentlemen of the experience of my 
brothers McAnarney and Moore would have taken the time or have made 
the physical and mental effort to break down the identifications had they 
been entrusted with their own clients’ story that they were going to go on 
the stand and admit they were down there that night? An utter waste of 
time of which these two gentlemen would not be guilty. [2197] .. . 

“They botn stubbornly resist any suggestion that she is right that they 
followed her up, and they have good cause for resisting that assertion, be- 
cause it shows you, gentlemen, that their story could not possibly be true 
on consciousness of guilt for a slacker job, for the fact that they deserted 
this country that has been good enough for them both to live in a good 
many years, or possibly because of their possessing literature, because of the 
fact they saw a woman go in a house and come back. 

“Tf I was a mind reader, as | decline, and Ruth Johnson came so close, the 
first thing,—and they had no reason to feel she was—to suggest itself would 
be, Why is it they don’t want to be seen going up with Ruth Johnson? Be- 
cause they could not possibly explain that on the basis of literature or of 
their being slackers, a woman whom they did not know, or if they knew, 
she did not know them. So they both evaded that and say, ‘No, in that re- 
le her statement is not true. We came up there after she had gone up.’ 
[2201]... 

“Would you suppose these men who had not gotten the automobile, who 
had not taken it out of the garage and who did not have a single scrap of 
Socialistic, Anarchistic or whatever type of literature they were afraid of, 
or any books of the sort in their physical possession, who were simply men 
who were on foot out there that night and had not accomplished their pri- 
mary design of obtaining that automobile? What was there for them to 
be afraid of? 

“To use the vernacular, ‘Nobody had the goods on them then.’ There was 
no literature in any automobile in which they were seated. There was no 
literature in their pockets. They were in the same condition, as far as the 
literature was concerned, as they are now. Whatever might have been in 
their minds could not be discerned by the authorities nor apprehended. They 
had no literature. 

“But they had arsenals upon them. Vanzetti had a loaded 38 calibre re- 
volver, this man who ran to Mexico because he did not want to shoot a 
fellow human being in warfare, a loaded 38 calibre revolver, any one of the 
cartridges instantly death dealing. This tender-hearted man who loved this 
country and who went down to Mexico because he did not believe in shoot- 
ing a fellow human being, going down to get a decrepit old automobile, had 
a 38 calibre loaded gun on him. 

“And his friend and associate, Nicola Sacco, another lover of peace, 
another lover of his adopted country who abhorred bloodshed a::.' abhorred 
it so that he went down to Mexico under the name cf Musmacotelli to avoid 
bearing arms either for his adopted country, or, if he refused it, being an 
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allied nation then when we were in distress, would have been forced to fight 
for his native land under the registration, had with him, this lover of peace, 
32 death dealing automatic cartridges, 9 of them in the gun ready for ac- 
tion and 22 more of them in his pocket,—carried where the ordinary citi- 
zen Carries it there? [2203] .. . 

“Perhaps you believe that this man who brings volume after volume, in, 
Nicola Sacco, to show his learning and his desire to improve himself men- 
tally perhaps you believe that he is such a dullard that when the question 
is put to him after step by step, if he knew about this,— 

““Q. Did you read it the next morning after it happened in the papers? 
A. Yes. 

“““Q. Where were you the day before you read it in the papers? A. I was 
working all days.’ That he did not know it. 

“Will you tell me in the name of reason, gentlemen of this jury, what con- 
sciousness of guilt of having possession of Socialistic literature up in his 
little house in Stoughton had to do with that falsehood? Or was he denying 
where he was the day before he read it in the paper because he was conscious 
of his guilt from participation in that crime itself? Can there be any other 
conclusion that 13 men of commonsense can draw? 

“And you remember a similar question of the defendant Vanzetti, not 
surrounded, however, [ am free to say, in justice to that defendant, as were 
the questions that I asked at length and which I read to you about the South 
Braintree murder, if he knew where he was on the Thursday before the 
holiday that fell on the 19th of April, first calling his attention to when 
that holiday fell, the fact that it fell on Monday ot a week, and he said, ‘No, 
he did not know.’ 

“There is no suggestion from either of these defendants that the examina- 
tion was conducted unfairly or that it was conducted hurriedly or that, as 
far as | was concerned that there was any attempt to confuse or to frighten 
or to press down upon them. Even Sacco does not make that allegation as to 
the officers. 

“But it fell to the man Vanzetti, the man who showed the gruff voice 
because he could not control himself because again he was facing his natural 
enemy, a police officer, Connolly, when he was on the stand, and he showed 
that same quality of gruff voice that he shows under emotion and excitement 
that Austin Reed told you about, the crossing tender at Mat[2207] field, 
when he wanted to know why in ‘H’ they were holding him up, when 
Connolly got to that part of his testimony when he said, ‘When I came in 
the car, Vanzetti made a move to his pocket.’ 

“Will you ever forget the uncontrollable outburst of the defendant Van- 
zetti, keen enough to realize that condemned any consciousness of guilt the- 
ory of a minor offense, of which the authorities had no proof whatever. ‘You 
are a liar’ burst from his lips when Connolly told about that move. 

“And then you tell me, gentlemen of this jury, that the defendant Van- 
zett! was conscious of his guilt of any misdemeanor when he was trying to 
pull that gun on an officer of the law, and that that was why he falsified 
upon falsification?” [2208] 


Mr. Katzmann charged Sacco with having denied ownership of his own 
cap, a charge which provoked protest from Mr. Moore: 
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“But that is not all, gentlemen. He has falsified to you before your very 
faces. When Exhibit 43, his own cap that Lieut. Guerin says he got out of 
his own house was produced and shown to him before Lieut. Guerin testified 
he would not admit, gentlemen, that his own cap was his. What is there 
about that cap, which admittedly was not picked up on the scene of the mur- 
der, that would drive him from truth? Do you believe Guerin? . . . 

“And Sacco denied it. Why, gentlemen of the jury? It is too obvious to 
need argument. The reason he denied it was because this cap that was 
picked up by— 

“Mr. Moore. If your Honor please, I will ask either the retraction of 
the statement that the defendant denied that that was his hat or a reading 
of the record. My recollection of the record is that the defendant stated 
in the first instance, that it was; in the second instance on pressing that he 
wasn't sure because he thought his cap was a little lighter. Now, that is my 
recollection of the testimony. At no time did he say positively that it was 
not his hat. Neither would he say positively that it was or positively that 
it was not. 

THE Court. That is my recollection of the testimony. [2209] 

Mr. Moore. Take an exception. 

THE Court. But it is for you gentlemen to determine what the evidence 
was. 

Mr. KatzMANN. Gentlemen, I trust—I am grateful to Mr. Moore for 
interrupting—lI trust that in so important a case as a charge of murder 
against two human beings, that I would not permit myself to stray a thou- 
sandth part from the testimony as I recall it. 1 am not attempting to repeat 
to you what has taken six weeks to utter before you word for word.” [2210] 


After reviewing part of Sacco’s testimony on the subject he said: “Isn’t 
it a denial of the ownership of the cap?” 
Taking up the trying on of this cap he argued: 


“Then came the episode of trying the cap on. Not his first trial of the cap, 
gentlemen, since it had been first produced in evidence, as you well might 
have believed if there had not been cross-examination, because it was tried 
on in your absence early one evening when we were out. You went out for 
recess. It was first handed to him, and properly so, by his counsel. He tried 
it on. Then he put it on his head, and it rested there, and then he pulled 
it down, and | submit to you gentlemen that that dark hat, which is the 
hat of the man who killed Alessandro Berardelli—because the man who 
killed Alessandro Berardelli went away bare headed in that automobile— 
fits the head of the defendant Sacco exactly the same as does the hat that 
2 the testimony of Guerin you would be warranted and should find is hts 

at. 

“Don’t take my word for that, gentlemen. It is too serious a matter, be- 
cause it is absolutely condemnatory of this defendant. No, not absolutely, 
but it clinches on the top of all the other circumstances. Some one of you 
who wears a 7, if that is the size of those caps, try them both on. There is 
the acid test for you, gentlemen. Don’t take anybody’s word. [2210] Don’t 
take Sacco’s or anybody else. Try the caps on yourself, and 1° they are 
not identically of the same size. then so find, so find, gentlemen. 

“And more than that, I ask you to try it on, not this way (indicating) 
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which would give more arc. Try it on with this (indicating) on. You saw 
Sacco do it. When he pulled this cap down, a heavier cap, twice the weight 
of that (indicating) and not any such degree of stretch as there is in that 
cap, didn't it go down over his head? Wasn’t the line exactly the same with 
this cap as with the other. At least, gentlemen, it is uncontrollably, if that 
is the fact, that then the cap fits the defendant Sacco, and that 1s what the 
Commonwealth desired to prove to you.” [ 2211] 


Mr. Katzmann now took up the prosecution’s witnesses in a discussion 
which will be referred to in Part II, Chapter | of the present volume. An- 
other interruption took place when he charged that Fay and Kurlansky 
were discredited because although they claimed they had volunteered after 
reading Mrs. Andrews’ testimony, the defense had shown earlier knowledge 
of them, counsel having asked Mrs. Andrews whether she knew them. Mr. 
McAnarney refuted this argument by calling attention to the fact that 
Mrs. Andrews had twice testified, first on a Saturday, then on a Tuesday, 
and that the men had volunteered after the Saturday and that counsel had 
questioned her about them on the Tuesday. This correction Mr. Katzmann 
accepted in the following way: 


“Mr. KATZMANN. | always, Brother McAnarney, acknowledge the truth 
from any source. 

Mr. JEREMIAH McCANARNEY. Well, I would like it from me. 

Mr. KATZMANN. Including you when you read from the record, sir. 

Mr. JEREMIAH McAnarney. Thank you. 

Mr. KaTzMAnn. And if that is the record, | accept it. Whatever may be 
the fact as to when she testified, I said it was in cross-examination, and 
it Was In cross-examination, and if it was after he was visited by Fay and 
by Kurlansky, when that part of my argument you should disregard, that 
it was before either one of them had seen them. I knew it was in cross- 
examination, because | took it from my own notes, and that ts all I knew. 
Lola Andrews’ testimony, gentlemen, still stand.” [2222] 


There was a third interruption when Mr. Katzmann stated that Bostock 
had testified to having seen in Berardelli’s possession on the Saturday be- 
fore the shooting the gun which had been taken to Iver Johnson’s for re- 
pairs. 


“Mr. Moore. | beg your pardon, just one second. My recollection of the 
evidence is Bostock did not identify this gun. He said he saw simply a 
bright nickel gun. He made no effort to identify either as to calibre or as 
to make. 

THE Court. Gentlemen, you remember what the evidence is. You will, 
of course, apply it according to your remembrance of the evidence. 

Mr. KATZMANN. I say to you, gentlemen, my recollection of the evidence 
of Bostock in that particular is that he said the first time he ever saw the 
gun was Mr. Berardelli permitted him or he had it from Berardelli in his 
hand, and that the gun we produced was similar and answered the descrip- 
tion of the gun and that he saw a gun in the possession of Berardelli on the 
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Saturday before his death. Contrast that with the testimony of Mrs. 
Florence.” [2231] 


On the subject of Vanzetti’s revolver Mr. Katzmann noted the failure 
of Orciani to testify. This comment he followed up in a manner which 
brought Mr. Moore to his feet in objection: 


“And is there any significance, gentlemen, in the fact that Falzini, the 
East Boston man last October, to whom Orciani, the elusive Orciani who has 
not been produced, is alleged to have sold it after buying it from a man in 
Norwood. Falzini says ‘that was a six-cylinder gun I had,’ and this revolver 
is a five cylinder. Is there any significance to the fact, gentlemen, that 
Vanzetti himself, when he was in the Brockton police station said it was a 
six-cylinder revolver? What does that mean, gentlemen? 

“Who knows best, referring to that same revolver, whether there is a 
new hammer in it or not, the man who says he put a new hammer in some 
[2229] time after the 20th day of March, 1920 on the job ticket corre- 
sponding to the one downstairs—to be sure the man upstairs had it 32 
when the ticket downstairs showed that it was a 38—or the man who came 
from,—Lincoln Wardsworth, who came from New Hampshire and Mr. 
Clark at Iver-Johnson said he made the entry and it was 38. When it was 
upstairs it was confused but it was the same ticket shop number, and Lin- 
coln Wardsworth said it was 38. And Mr. Fitzmyer the gunsmith upstairs 
for 31 or +1 years, he said it was a new hammer put in that gun. Who knows 
more about it, the man who put the hammer in or James E. Burns; an ex- 
pert user of fire arms, a gunsmith for 4] years, or an expert who never saw 
the gun until he came into the court room? .. . [2230] 


“Why didn’t you bring Orciani into this court room and why didn’t you 
permit Orciani to testify, the man who could explain about this profound 
reason for the consciousness of guilt if that reason existed in him? He has 
been within the control of this defense. He had been outside the court room, 
as witnesses have testified, and he is not produced. What is the reason? 

“The Commonwealth has a right to draw the inference that if produced he 
would give testimony that is not helpful to the defendants. And I make 
that comment and | ask you to draw that inference that Ricardo Orciani 
was not produced because if produced his testimony woud be against the 
interests of the defendants. 

‘““Mr. Moore. At this time the defendants desire to object to the last line 
of argument with reference to calling this witness and take an exception. 

THE Court. If you want an exception before I rule? 

Mr. Moore. No, your Honor. 

Tue Court. | think it would be well to let the Court rule before you 
claim an exception. I will hear you at the desk, Mr. Moore. 

[Conference at bench between Court and counsel. | 

Mr. Moore. | stand on the objection, your Honor. 

THE Court. I will allow it to stand.” [2233] 


Before the second reference to Orciani Mr. Katzmann answered Mr. 
Moore’s argument that no one had been produced to identify Sacco who had 
known him when he worked at Rice & Hutchins’ in 1918, saying: 


88 THE TRIAL FOR MURDER AT DEDHAM 


“Well, will you tell me if, in addition to the other things that a district 
attorney Is expected to possess he is supposed to possess the power of clair- 
voyance to read months in advance of the trial that the man had given a 
fictitious name and that he was then to go and look it up. Be reasonable, 
gentlemen, in your arguments. We did not know that he ever worked at 
Rice & Hutchins. He denied it and when he told us on the stand that he 
worked there we found that he worked under a different name, Musmarotelli, 
for seven or eight days in October, 1918. If that was such a wise thing to 
eee either for or against Sacco, why didn’t you bring him’? 


Another interruption took place while Mr. Katzmann was talking about 
the letter Sacco said he had shown his employer, Kelley, there having 
been some question as to whether that was the original letter announcing 
the death of Sacco’s mother, or the letter of April 12th which the jury had 
heard. Mr. Katzmann claimed it was the latter, Mr. McAnarney, the former. 
Answering the interruption Mr. Katzmann said: 


“I am not without some physical tiredness, but my recollection is still 
working 100 per cent, gentlemen, even though it is the close of a very long, 
very hot and very difficult argument to make, and I say to you that when | 
said that on the stand George Kelley was shown a letter dated 12th I meant 
that upon a fair summary of all the evidence, because you will recall in cross 
examination of the defendant Nicola Sacco | asked him what was the mat- 
ter with the black bordered letter that was in the possession of the de- 
fendants’ counsel and he said the trouble with it it was too late. Now, it 
isn’t fair inference to him to refer to the letter he showed George Kelley 
then I regret to have made that statement.” [2234] 


After ridiculing Andrower’s claim that he could remember the date on 
which Sacco had been at the consulate? Mr. Katzmann concluded his sum- 
mation with the following words: 


“A jury must decide the facts judicially. The question of where the truth 
lies here is a cold proposition of fact that is to be decided without any re- 
gard to those who may be deprived of a husband and a father by your 
decision. If you were to bring about a miscarriage of justice—and | know 
you won't—because you would allow feelings of sympathy to sway you 
from a just verdict, you would have failed in the administration of the 
law, and indeed the law itself would have failed. You are now between the 
verdict the most important cog in the wheels and machinery of justice, and 
if you fail to function properly the whole machine and public justice stops 
and is not administered properly. 

“Leave any consideration of sympathy for Mrs. Berardelli or sympathy 
for Mrs. Parmenter out of the case. Leave any sympathy for Mrs. Sacco 
or her boy out of this case. If her husband is guilty and the Commonwealth 
has proven it, he did not have sympathy for Mrs. Berardelli and Mrs. 
Parmenter, and he should have none extended to him. 

“The question is one of fact, gentlemen, arrived at under the rules of 
law. It has been said to you that your decision will take away the lives 
[2236] of two men if it be that of guilty. Well, gentlemen, that is not so 
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in one sense. You are not taking away the lives of the defendants by find- 
ing them guilty of a murder of which they are guilty. The law takes their 
lives away and not you. It is for you to say if they are guilty and you are 
done. You pronounce no sentence of death. Does the physician who is called 
in to a patient who is dying and who administers all the skill that he possesses 
to seek a recovery and if the malady with which the patient is afflicted is 
fatal and that patient die, has the physician taken her life? You are the con- 
sultants here, gentlemen, the twelve of you, and the parties come to you and 
ask you to find what the truth is on the two issues of guilt or innocence. 
Gentlemen of the jury, do your duty. Do it like men. Stand together you 
men of Norfolk!” [2237] 


At the conclusion of the summation Bostock’s cross-examination about 
the gun was read. With it there came the statement that Mr. Katzmann 
agreed “that Mr. Bostock did testify that he saw Mr. Berardelli with a 
gun in his hands on the Saturday before, but that there is no testimony 
identifying this gun in question here as the gun that Bostock saw.” [2237] 

On the last day of the trial, July 14th, 1921, the motion for a separate 
trial for Vanzetti was renewed. A motion was made for a directed verdict 
on the ground that in his summation the District Attorney had admitted 
that Vanzetti had not been driving the murder car, an admission made 
in partial repudiation of Levangie’s testimony. Mr. Moore also made a 
motion for a verdict of not guilty on behalf of Sacco. Bostock’s testimony 
about the gun was again read. 


e. The Charge 


Judge Thayer, from the bench on which stood three large bouquets of 
flowers, one the gift of Sheriff Samuel Capen, charged the jury: 


“Mr. Foreman and gentlemen of the jury—you may remain seated—the 
Commonwealth of Massachusetts called upon you to render a most i1m- 
portant service. Although you knew that such service would be arduous, 
painful and tiresome, yet you, like the true soldier, responded to that call 
in the spirit of supreme American loyalty. There 1s no better word in the 
English language than ‘loyalty.’ For he who 1s loyal to God, to country, 
to his state and to his fellowmen, represents the highest and noblest type of 
true American citizenship, than which there is none grander in the entire 
world. You gentlemen have been put to the real test, and you have proven 
to the world, and particularly to the people of Norfolk County, that you 
truly represent such citizenship. For this loyalty, gentlemen, and for this 
magnificent service that you have rendered to your State and to your fellow 
men, I desire, however, in behalf of both to extend to each of you their 
profoundest thanks, gratitude and appreciation. [2239]... 

‘Let me repeat to you what | said to another jury in a similar case: Let 
your eyes be blinded to every ray of sympathy or prejudice but let them 
ever be willing to receive the beautiful sunshine of truth, of reason and 
sound judgment, and let your ears be deaf to every sound of public opinion 
or public clamor, if there be any, either in favor of or again.t these de- 
fendants. Let them always be listening for the sweet voices of conscience 


90 THE TRIAL FOR MURDER AT DEDHAM 


and of sacred and solemn duty efficiently and fearlessly performed. The law 
grants to every person the same rights and privileges, and imposes upon each 
corresponding duties, obligations and responsibilities; for whoever is will- 
ing to accept the blessings of government should be perfectly willing to serve 
with fidelity that same government. In the administration of our laws, 
criminal or civil, there is and should be no distinction between parties. For 
if it ever should so appear in some cases, this, gentlemen, is not the fault of 
the integrity of the law but rather due to the weakness of human beings in 
the administration of the law. Therefore, under our law, all classes of so- 
ciety, the poor and the rich, the learned and the ignorant, the most power- 
ful citizen as well as the most humble, the believer as well as the unbeliever, 
the radical as well as the conservative, the foreign-born as well as the 
native-born, are entitled to and should receive in all trials under our laws 
the same rights, privileges and consideration as the logic of law, reason, 
sound judgment, justice and common sense demand. | therefore beseech you 
not to allow the fact that the defendants are Italians to influence or prejudice 
you in the least degree. They are entitled, under the law, to the same rights 
and considerations as though their ancestors came over in the Mayflower. 

“Guilt or innocence, gentlemen, of crime, do not depend upon the place 
of one’s birth; neither should the place of one’s birth, the proportion of his 
wealth, his station in life, social or political, or his views on public questions, 
prevent an honest judgment and impartial administration and enforcement 
of the law, for when the time comes that these conditions exist to an extent 
that men, because of these conditions, cannot be indicted, tried, acquitted or 
convicted according to the laws of the Commonwealth in a court of jus- 
tice, the doors to our court houses should then be closed [2241] and we 
should announce to the world the impotency of our courts and the utter 
failure of constitutional or organized government.” [2242] 


A substantial part of the charge was devoted to a discussion of reasonable 
doubt, conspiracy and the various degrees of murder. The rest of it follows 
in full: 


“The Commonwealth claims that these defendants were two of a party of 
five who killed the deceased. The defendants deny it. What is the fact? As 
I have told you, the Commonwealth must satisfy you of that fact beyond 
reasonable doubt. The defendants are under no obligation to satisfy you 
who did commit the murders, but the Commonwealth must satisfy you be- 
yond reasonable doubt that these defendants did. If the Commonwealth has 
failed to so satisfy you, that is the end of these cases, and you will return 
verdicts of not guilty. This is so because the identity of the defendants is 
one of the essential facts to be established by the Commonwealth. On the 
other hand, if the Commonwealth .has so satisfied you, you will return a 
verdict of guilty against both defendants or either of them that you so find 
to be guilty. 

“Identity, gentlemen, may be established by direct or by circumstantial 
evidence or by both. Direct evidence is evidence of personal observation by 
the witness of the criminal act itself. Circumstantial evidence depends upon 
the proof of circumstances or facts from which the ultimate fact or the 
crime itself is inferred. It has been said that circumstantial evidence alone 
should never be sufficient to establish the guilt of any defen[2251 ]dant in 
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any criminal case. Such a statement, gentlemen, is the result of ignorance 
rather than sound reason or mature judgment, for it has been truly said that 
crime would go unpunished to a very large extent without the aid of cir- 
cumstantial evidence. Both kinds of testimony, gentlemen, may be at times 
irresistibly strong and at other times irresistibly weak. Therefore, each case 
must stand by itself. It is not the name, gentlemen, that you give to the 
evidence which should govern your conclusion, but rather it is the quality, 
the character and the probative effect of such evidence independent of the 
name ascribed to it. Direct evidence from witnesses who are not believed 
is exceedingly weak. Evidence of facts and circumstances from witnesses 
who are not believed is exceedingly weak. Direct evidence from witnesses 
who are believed 1s irresistibly strong; and evidence of facts and circum- 
stances from witnesses who are believed when such evidence forces the mind, 
as a reasonable mind, to the conclusion of guilt, is irresistibly strong. 

“Therefore, in the eyes of the law there is no important distinction be- 
tween circumstantial evidence and any other kind of evidence. It is the de- 
gree of proof that the evidence establishes; for, no matter what the evidence 
may be, it 1s necessary that that evidence should satisfy you of the guilt of 
these defendants so that you cannot come to any other reasonable con- 
clusion than that they are guilty. If such evidence, on the other hand, does 
not so satisfy you it 1s of no consequence, gentlemen, then whether it is 
evidence of circumstances or evidence of eye witnesses, so that you must see, 
gentlemen, the real question is whether or not from all the evidence in these 
cases, no matter what you may call the name of the evidence, the Common- 
wealth has satisfied you to a reasonable and moral certainty that these de- 
fendants committed the alleged murder. If it has, the defendants are guilty. 
If it has not satisfied you, then they are not guilty. 

“As a general rule, the ordinary witness cannot testify to his opinions on 
questions at issue. He 1s restricted to evidence that tends to prove facts. To 
that rule of law there are certain exceptions. One of them includes identifi- 
cation. This being true, the ordinary witness can express his opinion as to 
the identity of persons and things provided such opinion is based upon 
personal observation. Therefore, identity becomes an essential fact in these 
cases that must be proven by evidence, and any evidence that tends to estab- 
lish such fact is admissible. The law does not require that evidence shall 
be positive or certain in order to be competent. Over-positiveness in identifi- 
cation might under some circumstances and conditions be evidence of weak- 
ness in the testimony, rather than strength. Certainty varies, gentlemen, in 
degrees. It ranges from the most positive to the slightest degree. There- 
fore, any evidence that comes within those degrees is competent for the con- 
sideration of the jury. Expressed somewhat differently, any evidence that 
tends in any degree, however slight, to prove a likeness or similarity be- 
tween the defendants and the assailants [2252] 1s admissible. The weight or 
probative effect of such evidence rests exclusively with the jury. 

“Therefore, it becomes your sole duty to determine this fact of identity, 
as well as all other facts involved in these cases, for the Court has absolutely 
nothing to do with the facts. The Court determines the law, and has no opin- 
ion on the facts. The jury must determine the facts without suggestion or 
intimation from the Court either by speech, gesture, tone of voice or in any 
manner whatsoever. The law, therefore, places this important responsibility 
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upon you and you must assume it as men of sound judgment, common 
sense and clear conscience, without fear, sympathy or prejudice. 

“Upon the question of identity, the Commonwealth relies upon two kinds 
of evidence, direct and circumstantial. The direct evidence came from eye 
witnesses who have testified that they saw the alleged shooting, and from 
others who claim that they saw one or both of the defendants while escaping 
in the so-called death automobile. Evidence has been offered by both sides. 
On the one side it is affirmative and the other it is negative. 

“Now, how are you going to determine wherein lies the truth? You must 
use your best judgment and common sense, your knowledge of human be- 
ings and human conduct, your ability to dissect and analyze evidence so 
that you can separate truth from falsehood and actualities from things 
imaginary. You should carry also in your minds the fairness and impar- 
tiality of each of the witnesses upon both sides, their desire and willingness 
to tell the truth, their interest, if any, in these cases, their power of vision, 
their freedom from nervous strain or excitement, their bias or prejudice, 
their opportunities for observation, the duration of such observation, their 
reasons for making such observations, and their intellectual qualifications 
which would enable them to actually and reliably reproduce for your con- 
sideration what, in fact and in truth, they did or they did not see. 

Therefore, you might naturally say the most important things that would 
assist you in determining this question of personal identity by direct evi- 
dence would be, first, the intelligence of the witnesses who made the obser- 
vation, their opportunity for observations, their reasons for making such 
observations, the duration of such observation and the mental or nervous 
condition of the witness at the time of making such observations, for you 
must remember that the witnesses have attempted to reproduce before you 
what in fact they saw at the time of and immediately following the alleged 
homicide. 

“Therefore, gentlemen, you might say, 1f you wished, that the most im- 
portant qualification of the witness that would enable him to present to 
you a true reproduction of his observation would depend upon his intel- 
lectual keenness and the strength of his mentality. For the photographer, in 
order to take a true likeness of an individual, must have a proper physical 
equipment. So, too, a witness must have a proper intellectual equipment in 
order to take a true mental picture of an individual. [2253] Of course, 
coupled with this equipment, either physical or intellectual, the person 
taking the picture should have a reasonable opportunity so to do. So you 
see, gentlemen, the question is, whether or not true mental photographs or 
pictures of these defendants, or either of them, were taken by the witnesses 
or any of them at the time of the alleged homicide immediately following 
the same so that they have reproduced correctly such photographs or pic- 
tures in your presence and for your consideration. 

“| have charged you at considerable length upon this fact of personal 
identification of the defendants by direct evidence. You must bear in mind, 
however, that there is other evidence that bears upon this question. The 
Commonwealth and the defendants, both, make this claim. This is so be- 
cause personal identification by witnesses is only one link in the chain of 
evidence to which you must give full consideration. One piece of testimony 
standing alone by itself may be weak or strong. Another piece of testimony 
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separated from all the rest may be weak or strong, but you must consider 
the evidence in its entirety, for the real test is this: Whether or not you are 
satisfied to a reasonable and moral certainty from all the evidence intro- 
duced on both sides that the defendants, or either of them, were at South 
Braintree on the day in question. This evidence applies not only to the af- 
firmative testimony of the Commonwealth which tended to prove the pres- 
ence of the defendants at South Braintree at the time when said homicides 
were committed, but also to the negative testimony introduced by the de- 
fendants which tended to prove their absence. 

“For instance, the defendants claim you must consider with care the 
evidence tending to prove an alibi, for the reason that, if they were else- 
where when the alleged homicides were committed, that is evidence which 
tends to corroborate the witnesses of the defendants to the effect that they 
were neither at the place when the alleged homicides were committed, nor 
were they in the bandit car. In regard to the evidence of an alibi, | shall 
consider that matter more in detail later. 

“Now, the Commonwealth claims that there are several distinct pieces of 
testimony that must be considered upon the question of personal identifi- 
cation. Let us see what they are. First, that the fatal Winchester bullet, 
marked Exhibit 3, which killed Berardelli, was fired through the barrel of 
the Colt automatic pistol found upon the defendant Sacco at the time of his 
arrest. If that is true, that is evidence tending to corroborate the testimony 
of the witnesses of the Commonwealth that the defendant Sacco was at South 
Braintree on the 15th day of April, 1920, and it was his pistol that fired the 
bullet that caused the death of Berardelli. To this effect the Commonwealth 
introduced the testimony of two witnesses, Messrs. Proctor and Van Am- 
burg. And on the other hand, the defendants offered testimony of two ex- 
perts, Messrs. Burns and Fitzgerald, to the effect that the Sacco pistol did not 
fire the bullet that caused the death of Berardell1. 

“Now, gentlemen, what is the fact, for you must determine this ques- 
tion of fact, and when determined it may be of assistance to you 1n de[2254]- 
termining the ultimate fact. Of course, this evidence cannot be considered 
by you in any manner whatsoever against the defendant Vanzetti unless 
you find as a fact that he, too, was present aiding and assisting Sacco and 
the other conspirators in the shooting and killing of Berardelli. Although I 
have referred only to the killing of Berardelli, you must bear in mind there 
is no claim but that the same persons who are responsible for the death of 
Berardelli are equally responsible for the death of Parmenter. This is 
so, because, as I have told you, both of the deceased were killed at prac- 
tically the same time by the same joint principals or conspirators and were 
actuated by the same motives and purposes. 

“Second, that the deceased Berardelli had a revolver, that immediately 
following his death none was found in his clothing, that Berardelli about 
three weeks before his death, in company with his wife, left said revolver 
with the Iver Johnson Company of Boston for the purpose of having a new 
spring put into it, that according to the foreman of the repair shop of Iver 
Johnson Company a new spring and hammer were put into an H. & R. re- 
volver that had a repair tag number upon it of 94765, which number was 
given to the repair job by the person who took the revolver from Berardelli 
at the time it was left to be repaired; that on the Saturday night previous 
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to the shooting some witness testified that a revolver in the hands of Berar- 
delli,—he saw in the hands of Berardelli, was something similar to the one 
he had previously seen with Berardelli. 

“Now, the Commonwealth claims that if this revolver, found or taken 
from the defendant Vanzetti, was taken by him at the time of the killing 
of Berardelli, that is evidence tending to corroborate the witnesses of the 
Commonwealth that the defendant Vanzetti was in the bandit car and, 
therefore, was present at the time of the alleged shooting at South Braintree. 
You must therefore see that the new hammer and spring may become a 
very important feature in the identity of this revolver. 

“I have stated to you the claim of the Commonwealth with reference to 
this Harrington & Richardson revolver. You must remember now, on the 
other hand, the defendants have offered testimony tending to prove that 
said revolver never was the property of Berardelli, but, having passed 
through several hands, it became the property of the defendant Vanzettl, 
and that, according to the testimony of the two experts, the said Messrs. 
Burns and Fitzgerald, no new spring and hammer were put into said re- 
volver by the employees of said Iver Johnson Company. 

“Here again, gentlemen, is another controverted question of fact which 
you must determine. What is the truth? For the truth will assist you in 
arriving at a conclusion. Of course, this evidence is not competent against 
the defendant Sacco, because there Is no suggestion that the Berardelli re- 
volver was used by either of the so-called bandits in causing the death of 
either Berardelli or Parmenter. Therefore, this evidence must be limited 
in its probative effect, if it has any, to Vanzetti alone. 

“Third, that there is evidence tending to prove that a cap was found 
{ 2255] near the body of Berardelli; that said cap was in general appearance 
and color like that worn by the defendant Sacco; and that the defendant 
Sacco was seen going away without any cap upon his head. Now, the Com- 
monwealth claims that if this cap belonged to Sacco it could not have been 
found near the dead body of Berardelli unless the defendant Sacco lost it 
at the time of said shooting. If, then, he lost it at that time, you have a 
right to say that he was then present. 

“On the other hand, you should remember that the defendant Sacco and 
his wife both have testified that said cap never belonged to the defendant, 
and that he never owned it, and if that is true, it should not be considered 
by you as evidence against him. Again, gentlemen, you have another con- 
troverted question of fact. What is the truth? Having ascertained that, 
apply it accordingly. Of course, this evidence cannot be considered as com- 
petent evidence in any way against the defendant Vanzetti. 

“There is another piece of testimony to which | specifically call your 
attention, because the Commonwealth claims that such testimony tends to 
prove, and in fact proves, a consciousness of guilt on the part of these 
defendants. You must therefore follow me with great care while I explain 
to you the legal meaning of this expression so that you may apply cor- 
rectly the law to the facts found by you to have been established; for, you 
must notice that I said, ‘to established facts.’ This is so because facts must 
be established in order to make application of this principle of law. In 
these cases on trial, if the evidence does not establish facts from which 
guilt of the crime alleged in these indictments may be inferred, then you 
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will eliminate entirely from your consideration such evidence, because 
there i no facts proven to which you can apply this law of consciousness 
of guilt. 

“The entire record, gentlemen, of every person’s life is safely locked up 
in the vault of the human brain. No human eye has ever scanned a line 
of that record, and no human intelligence has ever seen that brain in action, 
and although we know this to be true, yet we also know at the same time 
that this same brain directs and controls all actions of the human body and 
its members. Therefore, the mind is the mental pilot in command and the 
body obeys. The body, without the mind, is like the vessel at sea without 
its rudder, or the automobile without its steering wheel and without which 
both would be helpless and without control. 

“If, then, the mind directs and controls the movements of the body, and if 
it is safely protected from human view from without, how, then, can the 
jury ascertain the real facts and purposes of such mind within? My answer 
is, by a true interpretation of the external bodily signs and manifestations 
that appear from without, just as the mind of the deaf and the dumb is 
interpreted by the movement of the finger tips from without. In other words, 
speech, physical acts, movements and manifestations of the body and its 
members translate into human language the thoughts, in[2256]tentions, 
knowledge and even the secrets of the mind within. As the speedometer 
automatically records mile after mile as the automobile proceeds on its jour- 
ney, so the human brain records every act by the human body and its mem- 
bers pursuant to its direction, whether such act be lawful or unlawful, guilty 
or Innocent. 

‘Therefore, the mind being conscious of every bodily act theretofore com- 
mitted, it knows whether or not such act 1. one of innocence or guilt. If it 
indicates guilt, that 1s evidence of consciousness of a guilty act, and evidence 
of a consciousness of a guilty act 1s evidence tending to prove commission 
of such guilty act, and evidence of the commission of a criminal act tends 
to prove the identity of the author of such criminal act. To be more specific, 
the real question is, do the actions, conduct and speech of the defendants 
on the night of May 5, 1920, and at other times, indicate that their minds 
were then conscious of having committed some crime? If they do, then 
the probative effect of such consciousness must be determined by the jury. 

“You must remember, however, gentlemen, what I have already told 
you, that consciousness of guilt depends upon proof of established facts. 
Therefore, if the Commonwealth has satisfied you of such established facts 
from which you find a consciousness of guilt on the part of these defendants, 
or either of them, then you may consider such facts in connection with all 
the other facts established, if any, as bearing upon their guilt of the crimes 
set forth in these indictments, which allegation 1s murder. — 

“This being true, if then, the defendants were only consciously guilty of 
being slackers, liable to be deported, fearing punishment therefor, and were 
not consciously guilty of the murder of Berardelli and Parmenter, then 
there is no consciousness of guilt during the time they were at the Johnson 
home, because the defendants are solely being tried for the murders of 
Berardelli and Parmenter, and for nothing else. In addition to what I said as 
to the consciousness of guilt of these defendants in regard to their conduct 
and movements while at the Johnson house, it equally applies to all the 
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other evidence of consciousness of guilt in these cases for the same reason 
that I have given you, namely, that these defendants are being tried for 
the murders of Berardelli and Parmenter, and for nothing else. For the 
law requires that there must be a causal connection or some probative re- 
lationship between the evidence tending to prove a consciousness of guilt 
and the crime charged in the indictments. 

“But the Commonwealth claims that all the evidence of the declarations 
conduct and movements of the defendants while at the Johnson house, at 
subsequent times thereto and on subsequent occasions, tends to prove a 
consciousness of guilt of the murders of Berardelli and Parmenter. This is 
on the ground that the evidence is consistent only with the consciousness of 
having committed the crime of murder and inconsistent with any other 
theory. While, on the other hand, the defendants claim that if [2257] there 
was any consciousness of guilt at all it did not refer to the murders of 
Berardelli and Parmenter but to some punishment that they or their friends 
might receive for being slackers, which might include deportation, as well 
as some other form of punishment. 

“So you see, gentlemen, here is another controverted question of fact 
which you must determine. Now, gentlemen, on this question, again, what 
is the truth? 

“Now, let me state to you the salient parts of the testimony that may 
have some bearing upon this question of consciousness of guilt, in order that 
you may understand and more intelligently apply the principles of the law 
upon this subject to the facts found by you to have been established. There 
seems to be no dispute about some matters as to what took place on the night 
of May 5, 1920, at the Johnson house. It is admitted that Sacco and Van- 
zettl, Orciani and Boda were at or near the Johnson house on that night 
at about 9:20 p.m.; that the two defendants were arrested on an electric 
car while returning from West Bridgewater to Brockton; that while in said 
car a Harrington & Richardson revolver of 38 calibre, loaded with five bul- 
lets, was taken from the defendant Vanzetti; that a Colt automatic pistol, 
fully loaded, of 32 calibre, together with 32 bullets, was taken at the Brock- 
ton police station from the person of the defendant Sacco. When I say ‘32 
bullets,’ if I recall the testimony, that includes not only the loose bullets 
in the pocket together with the cartridges that were in the pistol at that 
time. 

‘As to what actually took place at the Johnson house, in the electric car, 
and at the Brockton police station, the parties are at great variance. At the 
time Mrs. Johnson went over to the Bartlett house, a distance of about 60 
feet from her house, did the defendants follow her? Did they remain out- 
side for about ten minutes while she was inside the Bartlett house, telephon- 
ing the West Bridgewater police? While Mrs. Johnson was in the house, 
did she see the light of a motorcycle flashing back and forth on one side 
and on the other? If she saw this, what was its purpose’? Were there telephone 
wires connected with the Bartlett house that could be seen from the street? 
Were the defendants conscious of or suspicious of what Mrs. Johnson was 
doing in the Bartlett house? Did that consciousness have anything to do 
with their departure? The Commonwealth claims it did. 

“The defendants say first, that they did not follow Mrs. Johnson 
over to the Bartlett house and, secondly, that they left without taking 
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the Overland automobile because there were no number plates on it. 

“Now, what is the truth? There again you see, gentlemen, there is a 
direct conflict between the parties. The Commonwealth claims that they left 
because of a consciousness of what happened at the Bartlett place. The 
defendants say no, they left because there were no number plates which 
they could put upon the Overland car and therefore they left it intending 
to return for it the next morning. [2258] 

“Now, then, the question you must determine is this: Did the defendants, 
in company with Orciani and Boda, leave the Johnson house because the 
automobile had no 1920 number plate on it, or, because they were conscious 
of or became suspicious of what Mrs. Johnson did in the Bartlett house? 
If they left because they had no 1920 number plates upon the automobile, 
then you may say there was no consciousness of guilt in consequence of their 
sudden departure, but if they left because they were consciously guilty of 
what was being done by Mrs. Johnson in the Bartlett house, then you may 
say that is evidence tending to prove consciousness of guilt on their part. 

“But still, you must remember that such consciousness of guilt, if you 
find such consciousness of guilt, must relate to the murders of Berardelli 
and Parmenter and not to the fact that they and their friends were slackers 
and liable to be deported therefor or were even afraid that some kind of 
punishment might come to them. 

“So you see, gentlemen, here is another question of fact. They are directly 
opposite to each other, and you must determine what is the fact. You must 
find in your mind what was the fact on that night, because you must apply 
the law only to facts known to exist. The law should never be found,— 
should be applied only to facts that are true, and therefore, here before you 
can apply this principle of the law as to what took place upon that occa- 
sion, you must first determine the facts, because the parties are at great 
variance upon this question. 

“The next question that you might consider would be what actually took 
place in the electric car and the automobile when the defendants were 
arrested and immediately following after that. Is the testimony of Officer 
Connolly true, in that Vanzetti put his hand in his hip pocket? Did Offi- 
cer Connolly say to Vanzetti, ‘You keep your hands out on your lap or 
you will be sorry’? Did his fellow-officer, Mr. Spear, hear Officer Connolly 
make this statement to Vanzetti? This is a question of fact you must again 
determine. The court admitted this testimony of Officer Spear, not for 
the purpose of proving that Vanzetti put his hand in his hip pocket, but 
simply for the purpose of corroborating Officer Connolly to the effect that 
he heard said Connolly make the statement. . . 

“Now, you have a right to say that this is a very important question that 
you must determine. Its importance, as I have told you, depends upon what 
you find the fact to be. The Commonwealth claims that the defendant Van- 
zetti put his hand in his hip pocket for the purpose of using a revolver upon 
the arresting officer in order that he or both he and Sacco might escape. _ 

“The defendants have testified that nothing of that kind happened. Again, 
what is the truth? If the defendant Vanzetti intended to do violence to 
the arresting officers or either of them if it had not been for the command 
of Officer Connolly, from this evidence you may find consciovs ess of guilt 
on the part of the defendant Vanzetti, but not against Sacco; and [2259] 
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if you find that Vanzetti did so intend to use his revolver, that is evidence 
tending to prove self-consciousness of guilt of some crime committed by 
him. If it proves such self-consciousness, then you will naturally ascertain 
the nature, character and gravity of the crime committed. If a person is 
willing to use a deadly weapon such as a revolver upon an arresting officer in 
order to gain his liberty, you have a right to ask what would naturally be 
the nature, character and gravity of the crime committed. But you must 
bear in mind, as I have told you, that Vanzetti and Sacco both have testified 
that nothing of the kind happened in the electric car or at any time, so far 
as the defendant Vanzetti is concerned. If there was on the part of Vanzetti 
no intention or thought of using a revolver upon either of the arresting offi- 
cers then, of course, you will find from this evidence no consciousness of 
guilt of that fact. 

“I might say, further, it is not sufficient that the Officer Connolly thought 
either of the defendants were to draw a revolver by the manifestations 
made. The real question is as to the mental state of either and both de- 
fendants Vanzetti and Sacco at that time. Did either of them or both of 
them, as has been testified, have in their minds the desire and the purpose 
and intention of drawing and using a revolver upon either of the arresting 
officers? You heard the testimony of the officers. You heard what they 
said. You heard about the manifestations and actions of the members of 
the body, to wit, the arms. The question is, first, did either Vanzetti or 
Sacco make such movements? The defendants deny it. If they did make 
such movement, did they, the two defendants, or either of them, intend by 
what they did to use their revolvers, or did they make the movement for 
the purpose of reaching for their revolvers for the purpose of protecting 
themselves against the officers? Now, gentlemen, again there 1s a question of 
fact and you must draw such conclusions if any, that should be drawn from 
the fact that you find to have been established. 

“T will not dwell further upon the testimony with reference to the defend- 
ant Sacco. A simple statement of the law with reference to the defend- 
ant Vanzetti applies to Sacco. What was on Sacco’s mind at that time? Did 
he make one movement or two movements toward the front of his body? 
Did he make such manifestations? He denies it? And if he did, what did he 
have in mind at that time; not what the officer had in mind. What did 
Sacco have in his mind? Did he make that movement? Did he make, did he 
reach toward his pocket or toward the front of his clothing? Did he do 
that’ If he did it, what was then Sacco’s mind? Did he reach for the purpose 
of getting a revolver or pistol? If he did, then you have a right to say 
whether or not that was consciousness or evidence of consciousness of guilt 
so far as the killing of Berardelli and Parmenter is concerned. And this 
evidence, of course, against the defendant Sacco cannot be considered in 
any way against the defendant Vanzetti. 

“There are two pieces of testimony to which I shall call your attention. 
One is the testimony of Chief Stewart, as to a conversation between him 
[2260] and the two defendants immediately following the arrest; and the 
other is the statement of both defendants to District Attorney Katzmann 
on May 6, 1920, at the Brockton police station. What I told you during 
the trial | now repeat: That the statements made by one of the defendants 
can be used only against him and not against the other. In other words, 
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the statements made by Vanzetti must relate to him alone and not to 
Sacco; and the statements made by Sacco must relate to him alone and not 
to Vanzetti. 

“In the first place, gentlemen, let me say to you that the law protects 
persons who are under arrest from making any statement to police officers or 
to third persons. Therefore, under our laws silence by a person under ar- 
rest cannot be taken as an admission against him, although he may be ques- 
tioned by a police officer or such third person, but if he sees fit to voluntar- 
ily talk and during such talk makes an admission, such admissions may be 
used against him at the trial. The officer is under no obligation, as a matter 
of law, to warn a person of his rights who is under arrest. The law does, 
however, require that such statement made by a defendant shall be volun- 
tarily and freely made. That is, they should be made without coercion, 
threats, duress, intimidation, inducement, or offer or hope of reward. 

“So the real test is that such statements or admissions shall be voluntarily 
made. This is so because the law says that such statements are presumed to 
be made voluntarily until evidence has been introduced to the contrary, 
although a defendant has not been even warned of his rights. In these cases, 
however, it 1s admitted that both defendants were informed by Chief Stew- 
art and District Attorney Katzmann that they were under no obligation to 
talk. Therefore, if they did see fit to talk, whatever they said might be used 
against them if such statement were voluntarily made and such statements, 
whatever they were, can be used, as I have told you, only against the utterer, 
and against nobody else; and such statements that have been made, if they 
tend to prove a consciousness of guilt, such a consciousness of guilt must 
relate solely to the murders of Berardelli and Parmenter. 

“| am not going to state even the salient part of these statements, partly 
because it would require too much time, but particularly because it 1s your 
duty to remember, to the best of your ability each and all of such state- 
ments. But the Commonwealth claims that many statements were made by 
each of these deiendants to prove a consciousness of guilt and that such 
consciousness of guilt, in connection with other established facts, proves 
consciousness of guilt of the murders of Berardelli and Parmenter. 

“Now, the law says that intentional false statements, deception and con- 
cealment of truth are evidences of consciousness of guilt and can be used 
against a defendant when, and only when, such consciousness relates to the 
crime charged in the indictment. That false statements were made by both 
of these defendants is admitted. This being true, you must deter[2261|mine 
their purpose, object and intent in making them. Did they know that Berar- 
delli and Parmenter had been murdered? Did they realize and appreciate 
that they were being held in connection with these murders? Did they make 
false statements for the purpose of taking away suspicions from them of 
these murders? Did they knowingly make false statements 2s to their where- 
abouts on the day of the murders for the purpose of deceiving both Chief 
Stewart and District Attorney Katzmann and eventually for the ultimate 
purpose of establishing their innocence of the crimes charged? If you find 
those statements were false and known to be false by these defendants and 
were made by them for the purpose of deceiving both Chief Stewart and 
District Attorney Katzmann so that suspicion of the murders of Berardelli 
and Parmenter would be removed from them, then such false statements 
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eee under such circumstances is evidence of consciousness of guilt against 
them. 

“Now, in answer to this claim of the Commonwealth,—and I have only 
stated the claim of the Commonwealth,—the defendants say that although 
said statements were false, yet they were not made for the purpose of de- 
ceiving Chief Stewart or District Attorney Katzmann in regard to any fact 
whatsoever that had any relationship to the murders of Berardelli and 
Parmenter, because they said they had no knowledge whatsoever at that 
time of the murders of Berardelli and Parmenter. But they do, however, say 
that they made them to protect themselves and their friends from some kind 
of punishment, either by way of deportation because they were radicals, or 
because of their activities in the radical movement, or because of radical 
literature that they then had possession of. 

“Again you have another controverted question of fact, the truth of which 
you must determine. If, then, such statements were made for the purpose 
of deception in regard to the facts relating to the murders of Berardelli and 
Parmenter, then you may consider such statements, as | have said before, 
as evidence of consciousness of guilt against them. If they were not made 
for such purpose or if they were made for any purpose whatsoever other 
than the concealment of the facts relating to such murders, then you will 
give the evidence no further consideration whatsoever. 

“It would seem unnecessary and inadvisable for me to consider any further 
with you the evidence concerning any issue herein involved of which 
the Commonwealth has introduced affirmative testimony. All of the essen- 
tial features I feel have been considered and covered so far as the law is 
concerned, but there remains for me to consider with you the defense of alibi 
that has been raised by these defendants. It is sometimes called a plea of not 
guilty, because as the defendants say in these cases that they were elsewhere 
at the time the alleged crimes were committed at South Braintree and there- 
fore they could not have committed them. In other words, the defendants say 
it was physically impossible for them to have committed these crimes because 
at the very moment they were com[2262|mitted Vanzetti was in Plymouth 
and Sacco was in Boston—If you find such to be the fact, as 1t is purely a 
question of fact—then that would be a complete defense to these indictments 
and therefore you should return verdicts of not guilty. 

“An alibi is always a question of fact. Therefore, all testimony which tends 
to show that the defendants were in another place at the time the murders 
were committed tends also to rebut the evidence that they were present at 
the time and place the murders were committed. If the evidence of an alibi 
rebuts evidence of the Commonwealth to such an extent that it leaves rea- 
sonable doubt in your minds as to the commission of the murders charged 
against these defendants, then you will return a verdict of not guilty. 

“On the other hand, if you find that the defendants or either of them 
committed the murders and the Commonwealth has satisfied you of such 
fact beyond reasonable doubt from all the evidence in these cases, including 
the evidence of an alibi, then you will return a verdict of guilty against both 
ial or against such defendants as you may find guilty of such mur- 

ers. 

“It 1s not my purpose to dwell longer upon any further consideration of 
the evidence in these cases. It would seem as though | have covered the most 
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salient parts that have relationship to the issues involved in the indict- 
ments. Of course, counsel with great ability and fairness have discussed 
all the evidence with you in great detail. It therefore becomes your duty to 
give due consideration and weight to every suggestion made by them on 
both sides that have any causal relationship to any issue involved in these 
indictments. 

“Tf | have failed to present any claim made by either counsel, it is your 
duty to give the utmost consideration to every one of such claims made by 
them. This 1s so, gentlemen, because truth and justice cannot prevail with- 
out such consideration. For you should always bear in mind that the estab- 
lishment of truth should be your object and your protection and justice al- 
ways your shield; for when verdicts rest upon the solid foundation of truth 
and justice, the rights and protection of the people of Massachusetts are 
made secure. 

“My duties, gentlemen, have now closed and yours begun. From this mass 
of testimony introduced you must determine the facts. The law, as I have 
told you, places the entire responsibility in your hands. I therefore call upon 
you to constantly bear in mind these parting words of the Court that here, 
in this temple of justice, before God and man, you made oath that you 
would ‘well and truly try the issue between the Commonwealth and the de- 
fendants according to your evidence. So help you God.’ 

“T have now finished my charge. My duties are now at an end. | have 
tried to preside over the trial of these cases in a spirit of absolute fairness 
and impartiality to both sides. If I have failed in any respect you must 
not, gentlemen, in any manner fail in yours. I therefore now commit into 
[2263] your sacred keeping the decision of these cases. You will therefore 
take them with you into yonder jury room, the silent sanctuary where may 
the great Dispenser of Justice, wisdom and sound judgment preside over all 
your deliberations. Reflect long and well so that when you return your ver- 
dict shall stand forth before the world as your judgment of truth and justice. 
Gentlemen, be just and fear not. Let all the end thou aimest at be thy coun- 
try’s, thy God’s and truth’s.” [2264] 


After discussion with counsel in the absence of the jury Judge Thayer 
called to their attention that he had erred in speaking of a new hammer 
and spring as having been put into the Berardelli revolver, the fact being 
that it was only a new hammer. In regard to criticism made of the state- 
ment that Bostock had seen Berardelli on the Saturday before the shooting 
with a revolver similar to the one he had seen before, the Judge directed 
the jury’s attention to the testimony which had been read that morning. 
He said, “you must be governed by what you say the evidence is.” 

Counsel for the defendants took no exception to any part of the charge 
nor did they make requests for additional instructions. 


f. The Verdict 


After the noon recess the exhibits were given to the jury, which then re- 
tired. A magnifying glass was later requested by the Jurors and it was sent 
them. At about 7:30 in the evening the announcement came that the jury 
had arrived at a verdict. The record shows what transpired: 
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“THE Court. Poll the jury, Mr. Clerk. 

(The jury are polled and both defendants answer ‘Present.’) 

THE Court. If the jury 1s agreed, you may please take the verdict. 

CLERK WorTHINGTON. Gentlemen of the jury, have you agreed upon your 
verdict? [2265] 

THE Foreman. We have. 

CLerK WortTHincTON. Nicola Sacco. 

DEFENDANT SACCo. Present. 

(Defendant Sacco stands up.) 

CLerk WorTHINGTON. Hold up your right hand. Mr. Foreman, look upon 
the prisoner. Prisoner, look upon the Foreman. What say you, Mr. Fore- 
man, is the prisoner at the bar guilty or not guilty? 

THE Foreman. Guilty. 

CLERK WorTHINGTON. Guilty of murder? 

THE Foreman. Murder. 

CLERK WorRTHINGTON. In the first degree. 

THE Foreman. In the first degree. 

CLERK WoRTHINGTON. Upon each indictment? 

THE ForEMAN. Yes, sir. 

CLERK WorTHINGTON. Bartolomeo Vanzetti. Hold up your right hand. 
Look upon the Foreman. Mr. Foreman, look upon the prisoner. What SaY, 
you, Mr. Foreman. is Bartolomeo guilty or not guilty of murder? 

THE ForeMAN. Guilty. 

CLERK WORTHINGTON. In the first degree, upon each indictment? 

THE ForEMAN. In the first degree. 

CLERK WorRTHINGTON. Hearken to your verdicts as the Court has recorded 
them. You, gentlemen, upon your oath, say that Nicola Sacco and Bartolo- 
meo Vanzetti 1s each guilty of murder in the first degree upon each indict- 
ment. So say you, Mr. Foreman. So, gentlemen, you all say. 

THE Jury. We do, we do, we do. 

THE Court. (To the jury.) I can add nothing to what I said this morn- 
ing, gentlemen, except again to express to you the gratitude of the Common- 
wealth for the service that you have rendered. You may now go to your 
homes, from which you have been absent for nearly seven weeks. The Court 
will now adjourn. 

DEFENDANT Sacco. They kill an innocent men. They kill two innocent 
men. 

THE Court. (After conferring with counsel.) The time is extended until 
whatever time he wants, to which extension the District Attorney gives his 
consent,—November Ist. 

(The Court is adjourned.)” [2266] 


Il 
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Wr tase pats od mh an Op 


a. Motion for new trial on the minutes 


FTER the rendition of the verdicts counsel for the defendants made a 

motion for a new trial on the ground that the verdicts were against the 
weight of evidence. This motion, of course, came on before Judge Thayer, 
as it was based solely on what had occurred at the trial. The Judge denied 
the same in an opinion handed down on December 24th, 1921. 

The opinion of Judge Thayer reviewed some of the issues which had 
been tried, especially that of consciousness of guilt. He pointed out that 
under the decisions of the Massachusetts Supreme Judicial Court he had 
no right to interfere with the verdicts unless he could find that the jurors 
had been manifestly mistaken or that they had abused the trust reposed 
in them. He refused so to find after making the following observations 
about them: 


“Twelve jurors were finally agreed upon, after the presiding justice had 
examined about six hundred and seventy-five. No jury was ever selected in 
a capital case with greater care, study and consideration It was an intelli- 
gent jury. From the moment this jury was impanelled, they were excluded 
In every way from direct communication with the outside world. Their 
mail coming in and going out was duly censored, and it is a matter of satis- 
faction to announce that up to the present time, not one word of criticism 
has been made by counsel for the defendants against their honesty or in- 
tegrity. The attack was aimed at their judgment, it being claimed that it was 
unduly warped by prejudice. On ne ome I am asked to set aside these 
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verdicts; in other words, that I should so act [5547] because these twelve 
intelligent jurors did not properly weigh all the evidence, and therefore 
their verdict, on account of undue prejudice, was contrary to the: weight 
of evidence.” [5548] 


The Judge next took up the question of Sacco’s pistol and the mortal 
bullet. He pointed out that the solution of the question whether the bullet 
had been fired by that pistol depended on what could be observed from the 
exhibits and that this was a function not to be usurped by the Judge: 


“The very conduct of the experts on both sides at the gun factory at 
Lowell which was first suggested by one of the experts for the defendants 
was an admission on their part that they recognized the important bearing 
the bullets removed from the pile of sawdust would have upon the question 
of whether or not the fatal bullet was fired through the Sacco pistol. Now, 
Capt. Van Amberg testified that in his judgment the bullet that killed 
Berardelli was fired through the Sacco pistol. Both experts for the defend- 
ants testified that in their judgment the fatal bullet was not fired through 
the Sacco pistol. In this state of evidence, the important question was raised 
of whether or not Sacco’s pistol fired the bullet that killed Berardelli. . . . 
Now, days were spent upon the question of the relationship of the Sacco 
pistol to the bullet that killed Berardelli; and although the experts gave 
their opinions as to whether or not the fatal bullet was fired through the 
Sacco pistol, yet the jury were not dependent upon these opinions, because 
they had the benefit of personal observation, with the naked eye and by the 
use of magnifying glasses, of comparing the identifying marks on the fatal 
bullet with the marks upon the other bullets fired through the Sacco pis- 
tol... . [5551] When counsel on both sides asked the jurors to make 
these comparisons of identifying marks on the various bullets was it not a 
recognition on their part that these various identifying marks were dis- 
puted questions of fact which might according to the judgment of the jury 
go a long way in convicting or acquitting the defendant Sacco? This was 
obviously an important question of fact for the determination of the jury. 
. . . It is not for me to decide which experts should be believed, especially 
when the jury had the fullest opportunity of comparing with the naked eye 
and magnifying glasses in the court and jury rooms, the various identifying 
marks on the fatal bullet with those upon the bullets fired through the 
Sacco pistol. To determine this question correctly between the experts on 
both sides, it would depend upon what identifying marks the juror saw 
when making the comparison between the different bullets. This being true, 
it is not for me to decide what the jurors did or did not see with their own 
eyes.” [5552] 


About Sacco’s cap Judge Thayer said: 


“A cap was found near the dead body of Berardelli immediately following 
the murder. Eye witnesses for the Commonwealth testified that when Sacco 
went away from the scene of the murder in the ‘bandit car’ he was bare 
headed. Several witnesses for the defendants testified that although the man 
whom the eye witnesses for the Commonwealth testified was Sacco, was not 
in their judgment Sacco, yet the same person whoever he was was bare- 
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headed. Mrs. Berardelli testified that the said cap never belonged to her 
husband; that at the time of the murder he wore a dark, soft hat. One of the 
defendants’ employers } testified that the cap in question in appearance and 
color looked like Sacco’s cap and that he always hung it on a nail near 
the place where he worked; and that there were holes in the lining of the 
cap and that these holes, according to the claim of the Commonwealth were 
made by the nail upon which said cap was hung and that the cap fitted 
Sacco when he tried it on while upon the witness stand. As against this testi- 
mony both Sacco and his wife testified that the cap never belonged to Sacco 
and that Sacco claimed that the cap did not fit him and as evidence of the 
same tried 1t on while upon the stand. Here again is an important question 
of fact. What was the truth? Was it Sacco’s cap? If it was, then that fact 
tended to corroborate the eye witnesses for the Commonwealth who testified 
that they saw Sacco in the ‘Bandit car’ immediately following the murder 
while escaping in said ‘bandit car.’” [5555] 


In connection with the charge of consciousness of guilt and the explana- 
tion offered by the defendants Judge Thayer discussed the lies they had 
told upon arrest. He referred to the portion of his charge in which he had 
advised the jury that radicals and the foreign-born were entitled to the 
same consideration as the native-born and concluded that he had no right 
to suppose the jury had violated these instructions. 


The lies were also considered 1n connection with Sacco’s alibi: 


“The District Attorney did not claim but what Sacco had been at some 
time at the office of the Italian Consul, but did claim that he was not there 
on the afternoon of the day of the murder. In other words, he claimed 
before the jury that if Sacco was there on that day there was no legitimate 
excuse why he should lie about it. The fact that a man 1s a radical does 
not prevent a jury from ascertaining the causal relationship between the 
reasons given for telling the lie and the lie itself. If the reasons given are 
inconsistent with the lie itself, then the reasons may be discredited, espe- 
cially when the lie refers to one’s whereabouts on the day of an alleged 
murder. Now, it might be reasonable to inquire why he should fear the truth 
as to his whereabouts on that afternoon, and why should he be afraid of 
being deported to Italy if he told the truth to Mr. Katzmann and Chief 
Stewart, when he had in his pocket at the time of his arrest a passport for 
Italy upon which he of his own choice expected to sail two days following 
the night of his arrest for that country; and why fear these two public 
officers when they had nothing to do with the enforcement of the deportation 
or espionage laws? And again why should Sacco fear to tell these two officers 
that he had been to the Italian [5561] Consul’s office, when they could have 
ascertained that fact from the passport that he had in his pocket? In other 
words if the defendant Sacco had told the truth that he was at the Italian 
consul’s office on the afternoon of the day of the murder the Commonwealth 
claimed that no harm could have come to him because of that fact and if 
no harm could have come to him then the jury had a right to say that the 
reasons given for the falsehoods told were intentionally untrue and were 
therefore disbelieved, and if disbelieved the jury had a right tu say that the 
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‘alibi’ testimony failed because he could not and did not honestly and truth- 
ee 13502) for his whereabouts on the afternoon of the day of the mur- 
er.” 


He pointed out the advantage possessed by the jury over outside critics 
in that the jury had seen the witnesses and examined the exhibits: 


“On the question of the weight of the evidence, the jury had the oppor- 
tunity of observing and studying every witness upon the witness stand. This 
observation and study of witnesses had been recognized by all courts in 
every land as vitally important in ascertaining the truthfulness of wit- 
nesses. Yet there are persons who assume they can tell how a jury should 
decide a case upon evidence not one word of which have they ever heard or 
read; who can intelligently and correctly decide disputed questions of fact 
that have been submitted to a jury when their entire knowledge is de- 
pendent upon fragmentary accounts in newspapers; and who can unerringly 
decide that the bullet that killed Berardelli was not fired through the Sacco 
automatic pistol, when they never saw the fatal bullet and therefore have 
never made the slightest comparison of identifying marks on the fatal 
bullets and the other bullets fired through the Sacco gun.” [5562] 


The opinion concluded with the following comments: 


“In conclusion let me say I have given these motions my best considera- 
tion. | have tried to follow the pathway of judicial duty and have never lost 
sight of the fact that the judge 1s governed by laws and should obey them 
to the same extent as should the individual. | cannot—as I must if | dis- 
turb these verdicts—announce to the world that these twelve jurors, violated 
the sanctity of their oaths, threw to the four winds of bias and prejudice 
their honor, judgment, reason and conscience, and thereby abused the solemn 
trust reposed in them by the law as well as by the Court. And all for what 
purpose? To take away the lives of two human beings created by their 
own God. The human frailties of man, his tender regard and love for human 
life and his profound sympathy for his fellowmen, when charged with the 
gravest offense known to the law, repudiates the suggestion. For it 1s a mat- 
ter of common knowledge that these tender and human qualities, born in 
man, shrink from the very thought of the ‘death penalty’ until those human 
qualities have been controlled and overpowered by testimony which over- 
whelmingly and irresistibly forces a jury to the conclusion that the de- 
fendants are guilty. 

“If I am in error in my judgment as to the sufficiency of the evidence to 
warrant a conviction or if I have committed any error at any time that 
might operate in any manner to the prejudice of either or both of these de- 
fendants the Supreme Judicial Court will make correction in due time; 
and if that Court shall find such error, nobody will welcome the correction 
more gladly than will I. But until that time comes, so far as these motions 
are concerned, the verdicts of the jury must stand. Therefore the motions 
for trials in both cases for the reasons herein given are hereby denied.” 
[5563] 


From this decision no appeal was possible since the determination of 
the motion was wholly within the discretion of the trial judge; and no 
appeal was attempted. 
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b. The Ripley Motion 


Already, on November 8th, before the denial of the motion just dis- 
cussed, there had been filed the first of a series of other motions, called sup- 
plementary motions for a new trial. 

It came to the notice of defendants’ counsel that Ripley, the foreman of 
the jury, had had in his possession during the trial some 38 calibre cartridges 
like those found in Vanzetti’s revolver, and that at least one of the other 
jurors had seen these. On October 7th, 1921, Mr. Jeremiah J. McAnarney 
had a conversation with Ripley in which the latter said there had been 
discussion among the jurors about these shells. On October 10th, before 
it was possible to procure an affidavit from him, Ripley suddenly died. 
Thereafter ten of the remaining jurors were interviewed by the defense. 
Most of them said they knew nothing about the shells; but two admitted 
having seen them, and one, that he had heard discussion about them. The 
basis of the motion was the impropriety of the jurors’ considering anything 
not regularly an exhibit in the case. 

In opposition to the motion the prosecution filed affidavits from all the 
jurors which did not differ materially from the statements they had made 
for the defense. The one juror not seen by the defense claimed he had 
observed in Ripley’s possession a shell such as those described, but that the 
jury had not discussed it in connection with the case. 

This motion, like all the subsequent “supplementary” motions, was not 
argued until October, 1923. Before then Albert H. Hamilton had been 
retained as firearms expert by the defense. He made an affidavit, used on 
this motion, in which he claimed that the Ripley shells showed marks in- 
dicating they had been pushed into the muzzle of Vanzetti’s revolver. In 
a second affidavit he argued that certain ink marks on the Vanzetti car- 
tridges had been placed there by the jurors while in the jury room, it being 
assumed the sheriff would not mark them while in his possession. There 
was still another affidavit in which an elaborate argument was developed 
about the respective ages of the Ripley and the Vanzetti cartridges in order 
to show that the jury might, from superficial indications, have formed false 
conclusions on the subject and have therefore failed to believe Vanzetti’s 
testimony in regard to the time he purchased these cartridges. 

All Hamilton’s conclusions were disputed by the experts retained by 
the prosecution. In particular did they assert that it was impossible to de- 
termine the age of ink marks by any known tests. 

It was in connection with some of these motions that William G. Thomp- 
son came into the case. It will be remembered that an effort had been made 
to have him replace Moore just after the trial began. Assisting Mr. Thomp- 
son was Mr. Arthur D. Hill, also of Boston, It was he who argued this Ripley 
motion before Judge Thayer. 

Changes had taken place in the District Attorney's office Mr. Winfield 
M. Wilbar replaced Mr. Katzmann and the case was now being handled 
by Mr. Wilbar’s assistant, Mr. Dudley P. Ranney. In March, 1923, Mr. 


108 THE MOTIONS AND THE APPEALS 


Katzmann was appointed special assistant District Attorney to aid in 
preparing the opposition to some of the motions, and in September he was 
made an assistant Attorney General for the same purpose. 

Just before the argument in October, 1923, an affidavit of a certain Daly 
was filed as the basis for a separate, but supplemental, Ripley motion. 
Daly, who had known Ripley well, swore that on May 31st, 1921, when 
Ripley had been on his way to serve as talesman, conversation about the 
case had taken place between them, that Daly had expressed doubt of the 
guilt of the defendants and that Ripley had answered: “‘Damn them, they 
ought to hang them anyway.” 

A whole year elapsed before the denial by Judge Thayer on October Ist, 
1924, of this and all the other supplementary motions in separate opinions 
relating to each of them. The Judge disposed of the elaborate argument 
about the age of the bullets by pointing out that Vanzetti had testified some 
three weeks after the bullets had been shown the jury, so that it was un- 
likely that the latter would have paid any attention to the possible discrep- 
ancy between his testimony and the exhibits themselves. He made no 
comment on the possibility that Ripley may not have produced his shells 
until Vanzetti’s testimony brought the matter again to the attention of the 
jury. He refused to find any misconduct on the part of the jury, saying: 


“To believe that the jury carried in their mind these discolorations on 
the Vanzetti bullets. for the purpose of later discrediting the testimony of 
Vanzetti who did not testify until several weeks thereafter would seem to 
be altogether too fanciful, too decidedly ingenious, and not at all convinc- 
ing. It is true that said Ripley did show, to two or three of the jurors, at 
some time before the jury retired to consider their verdict, said three 
cartridges, and that there was some talk or discussion about them (but not 
the Vanzetti cartridges) and what that talk or discussion was, whether 
favorable or unfavorable to the defendant, does not appear, or when it 
was, before the jury finally retired; none of the jurors could recall. If the 
jurors would not recall what that conversation was, bearing in mind the 
tremendous gravity of the issues involved, it would not seem as though it 
could be very material or important, and if not, I fail to see how it could, 
or might, have created any disturbing influence in the minds of the jurors 
against these defendants. 

“| therefore find that the mere production of the Ripley cartridges and the 
talk or discussion about them did not create such disturbing or prejudicial 
influence that might in any way affect the verdict or operate in any way 
whatsoever to the prejudice of the defendants, or either of them.[3602] .. . 

“At any rate, | am not willing to blacken the memory of Mr. Ripley and 
to pronounce those eleven surviving jurors as falsifiers under oath by claim 
of counsel that are so weak, so fragile, and so unsatisfactory; for it should 
be borne in mind that jurors, whose work is greater and whose responsibility 
under the law, is far more important than that of the presiding justice have 
rights that even he should honor and respect.” [3603] 


In conclusion the Judge said: 
“Again, if this motion should be arbitrarily granted, it would mean that 
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every verdict would be unsafe if perchance one of the jurors should happen 
to be taken away. Still again, if this motion for a new trial based upon the 
hearsay statements made by a deceased juror to a counsel for the defendants 
under such circumstances as are herein disclosed, it would result in smirching 
the honor, integrity and good name of twelve honorable jurors, by a de- 
cision that never could be justified because it would not be ‘controlled by 
either the sound principles of law’ nor by the simplest rules of sound judg- 
ment, reason, truth, and common sense.” [3604] 


The Daly affidavit was not mentioned or referred to either in this decision 
or in any of the other opinions handed down on the same day. 


c. The Gould Motion 


Mr. Moore had been meanwhile occupied in seeking new evidence which 
might be of assistance to the defendants. Considerable sums of money 
were continuously being collected from sympathizers and expended on 
investigations of one sort and another. One line of inquiry pursued was the 
hunting up of possible additional eyewitnesses. 

Even before the trial efforts had been made to find one Roy E. Gould, 
an itinerant peddler. His presence as an eyewitness had been noted in one 
of the newspapers on the day after the shooting, but no trace of him had 
been found by the defense. In October, 1921, he was discovered in Portland, 
Maine, by Burke, one of the witnesses for the defendants at the trial. Mr. 
Moore at once interviewed Gould and brought him to see Sacco in jail. In 
May, 1922, a second supplementary motion based on Gould’s affidavit was 
made. Gould said that right after the shooting he had given his name and 
address to a police officer; and the officer admitted that Gould had done so 
and said that the information about him had been passed on to the State 
police. 

Gould’s story was that he had just reached Pearl Street when he heard 
shots and that he had gone out into the street at the railroad crossing and 
secn the automobile pass. A man had climbed from the back to the front 
of the car and had pointed a gun at him and fired it, sending a bullet 
through his overcoat. He described the man and said he was very different 
from Sacco and in no way like Vanzetti.1 No attempt was madc by the prose- 
cution either to dispute any of Gould’s statements, or in any way to discredit 
him. 

In the opinion handed down by Judge Thayer in 1924 he said: 

“The affiant never saw Sacco, according to his affidavit, from April 15, 
1920, the day of the murder, until November 10, 1921, when he went to 
Dedham jail at the request of Mr. Moore. In other words, the affiant must 
have carried a correct mental photograph in his mind of Sacco for prac- 
tically eighteen months, when he only had a glance in which to take this 
photograph on the day of the murder. 

“To set aside a verdict on evidence of this character would be to deprive, 
in my judgment, the Commonwealth of its rights without reascr or justifi- 
cation.” [3513] 


1 His affidavit is discussed in Part I1, Chapter I, pp. 316, 317. 
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Judge Thayer argued that this new evidence was merely cumulative and 
would not have affected the verdicts since it was not on the testimony of eye- 
witnesses that these rested. 


“In the first place, this evidence only means the addition of one more 
eye witness to the passing of the bandit automobile. This, therefore, would 
simply mean one more piece of evidence of the same kind and directed to 
the same end, and in my judgment, would have no effect whatever upon the 
verdicts. For these verdicts did not rest, in my judgment, upon the testi- 
mony of the eyewitnesses, for the defendants, as it was, called more wit- 
nesses than the Commonwealth who testified that neither of the defendants 
were in the bandit car. 

“The evidence that convicted these defendants was circumstantial and 
was evidence that is known in law as ‘consciousness of guilt.’ This evidence, 
corroborated as it was by the eyewitnesses, was responsible for these verdicts 
of guilty.” [3514] 


He then reviewed the evidence at the trial at some length. As before, he 
placed much emphasis upon the hes told by the defendants, and traced to 
them the injection into the case of the issue of radicalism. 


“Now, the Commonwealth claimed that Vanzetti told these falsehoods 
because he could not truthfully account for his possession of the revolver 
the next morning after his arrest because he had stolen it, and later changed 
his statements because he knew that it could be proven by the Common- 
wealth that it was not purchased at a store on Washington Street because 
a record, including its number, would under the law have to be made, and 
also because if 1t was true the defendant at the trial would be able to prove 
said purchase; that it could be proven that the gun was not purchased 
as stated four years before, because one of the experts called by the de- 
fendants testified that the revolver was sixteen years old; that it could be 
proven that the market price of a Harrington & Richardson revolver of this 
description was only $5 and not $18 or $19 as stated by Vanzetti; that the 
Commonwealth could prove that the cartridges did not come out of the same 
box originally, because three of the five cartridges in the revolver were of 
one manufacturer’s make and two of another and therefore they could not 
have come out of the same box; and that by examination it could be easily 
seen that the revolver had five chambers and not six. From the fact that Van- 
zetti did not know the number of chambers there were in said revolver, the 
Commonwealth claimed that this statement was made by Vanzetti because 
he had not had the revolver long enough to even get acquainted with the 
number of chambers there were in said revolver. 

“At the trial Vanzetti testified that he purchased the revolver of one Fal- 
zini about three months before his arrest and that he only paid the sum 
of $5 for it. At this point we arrive at the very parting of the ways. That 
falsehoods were told there is no doubt. The reason why they were told is 
in great dispute. The Commonwealth claimed that Vanzetti told these false- 
hoods because he was trying to cover up his possession of Berardelli’s re- 
volver when suddenly confronted with questions about his possession of 
it, and that his change of statements was made because the defendant knew 
that the Commonwealth could prove that they were false. 
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‘To meet this claim of the Commonwealth, the defendant testified that he 
told these falsehoods because he was a radical and that some harm or pun- 
ishment in some manner might come to him because of this fact. Until Van- 
zetti took the stand, no reference whatsoever had been made in any manner 
in the testimony to radicalism. At this point counsel for the defendants 
were face to face with the question of opening up the subject of radicalism 
as the reason why the falsehoods were told. Counsel undoubtedly believing 
in the statements of their clients, adopted the only course that they could 
have pursued. To allow those falsehoods to go unchallenged would have been 
fatal in all probability, and if the claim of the defendant was disbelieved 
by the jury, then the result would have been at least as fatal to the de- 
fendants. ; 

“The issue, therefore, was clearly, fairly and intelligently raised and ably 
argued by cuunsel before the jury. This issue is clearly one of fact, 
which the law placed upon the jury to determine and | have no right to 
[3516] usurp their function nor disturb their verdict, unless I can feel that 
it is clearly my duty so to do. In other words, if there was evidence that 
warranted the jury in finding that the revolver found upon Vanzetti was 
stolen from Berardelli, then there was complete evidence that connected 
him with said murder. [3517] .. . 

“In other words, the claim was that the introduction of this evidence of 
radicalism, though by the defendants themselves, was so prejudicial to their 
rights, that they did not and could not have a fair and impartial trial. Sup- 
pose now, on the other hand, the jury believed the claim of the defendants 
and returned verdicts of not guilty, would not then the introduction of this 
evidence of radicalism been considered as ‘life savers’? If this is so, then 
justice between the Commonwealth and defendants in criminal [3521] 
cases must depend not upon established facts and truth as found by the 
jury, but rather upon chance verdicts of guilty or not guilty. 

“On this issue | feel like asking these questions: Who first introduced in 
evidence the subject of radicalism? Was it not the defendants? Who first 
admitted that they told falsehoods to Chief Stewart and the district attorney 
although they were warned that they were under no obligation to talk? Was 
it not the defendants? If they had told the truth, then the evidence of radical- 
ism could never have even reached the threshold of the court house. If they 
had told the truth, there would have been no necessity for their introducing 
this evidence of radicalism to explain their reasons for telling falsehoods 
to both Katzmann and Stewart. Men who tell falsehoods must expect that 
their falsehoods will be subjected in jury investigations to the usual and or- 
dinary tests of ascertaining the truth, whether they are radicals, conserva- 
tives, or their ancestors came over in the Mayflower. 

“Testimony becomes prejudicial or favorable as it is believed or disbe- 
lieved by juries. If this evidence became prejudicial, it was hecause the jury 
disbelieved it, for all evidence introduced as a defense in all criminal cases 
that is disbelieved by the jury is generally prejudicial to defendants. If the 
jury believed it, would it then have been prejudicial? But whether they be- 
lieved it or not, we do not know, but this we do know, that the issue was ex- 
clusively within their province to believe or disbelieve.” [3522] 


Much stress was also placed upon the testimony relating to the attempted 
use of guns by the defendants at the time of their arrest: 
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“For some reason, there seems to be a desire to omit on the part of some 
this most important piece of testimony from a true and impartial history 
of these cases. In my judgment, the testimony of the two arresting officers, 
if believed, was of the greatest potency. The two police officers who arrested 
the defendants on the electric car that runs from West Bridgewater to Brock- 
ton on the night of May 5th, gave testimony that tended to prove that Van- 
zetti reached for his hip pocket and one of the officers ! testified that he said 
to him, ‘keep your hands on your lap or you will get into trouble’; that soon 
after this, a loaded Harrington & Richardson revolver of 38 caliber was 
taken from his hip pocket; that one of the officers testified that while in the 
automobile en route for the Brockton police station, Sacco reached his hand 
to put under his overcoat and he (the officer) told him to keep his hands 
outside of his clothes and on his lap; that this same officer testified as follows 
when asked to indicate at what [3518] point he put his hand under his 
overcoat; ‘just about the stomach across his waist band.’ The officer ther 
asked Sacco, ‘Have you got a gun there?’ and Sacco replied, ‘No, I ain't 
got no gun.’ ‘Well,’ the officer replied, ‘keep your hands outside of your 
clothes.’ The officer further testified that ‘we went a little further and Sacco 
did the same thing.’ The officer then testified that he put his hand under 
Sacco’s coat, but did not see any gun, and he also said then to Sacco, ‘Mister, 
if you put your hand in there again, you are going to get into trouble,’ and 
Sacco replied, ‘I don’t want no trouble.’ 

“After arriving at the Brockton police station, Sacco was searched and 
inside the waist band of the front part of his trousers there was found a 
loaded Colt automatic pistol of 32 caliber with eight cartridges in it, and 
twenty-four loose cartridges in his overcoat pocket. 

“Both of the defendants denied this testimony of the officers in toto, but 
that denial did not settle this question, for the jury had a right to believe 
the officers and if they did, then this evidence is entitled to great weight and 
consideration. It cannot be brushed aside by the mere wave of the hand, for 
the jury had a right to determine the reason why these defendants carried 
upon the night in question loaded guns, and they also had a right to de- 
termine that radicalism had nothing to do with their carrying these guns 
and that radicalism had nothing to do with their attempt to use these guns 
upon the officers. The defendants have made no claim to that effect, because 
it is their claim that there was no such attempt on their part. | have referred 
to 1t for the purpose of showing that the jury had a right to eliminate 
radicalism as a reason for either carrying the loaded guns as well as their 
attempted use of them upon the officers.” [3519] 


Summing up the question of consciousness of guilt Judge Thayer said: 


“In other words, the defendants admitting that falsehoods are evidence 
of guilty consciousness, yet they claimed they were only consciously guilty 
of being radicals, which might subject them to deportation or other punish- 
ment, but not consciously guilty of the murder of Parmenter and Berardellt. 
No clearer cut question of fact was ever tried out before any jury, and it 
became their duty to pass upon the truthfulness of the claims between the 
Commonwealth and the defendants. To do this they would determine 
whether there was a more logical reasonable and probable connection be- 
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tween the falsehoods and other conduct of the defendants and radicalism, or 
the murder of Parmenter and Berardelli. [f the jury under their oaths 
believed that the murder of Parmenter and Berardelli was the only true 
and logical determination of this question, should I say, by setting aside 
their verdicts that they ought not to have so found, especially when 
both defendants admitted in cross examination that they saw no logical 
con[3523]nection between their fears from radicalism and the falsehoods 
they told to the district attorney?” [3524] 


The opinion seeks in part to answer criticisms of the verdicts, and as in 
the opinion of 1921, much emphasis is placed on the fact that the jury had 
seen the witnesses: 


“In human investigations of controverted questions of fact, it is ex- 
[3524]tremely important that the jurors, in order that they may arrive at 
a true verdict, should have the benefit of hearing all the evidence, observing 
all the witnesses, and examining all the exhibits. The law securely guards 
the rights of the Commonwealth and defendants alike in criminal cases with 
this protection, in order that justice and truth may be established. And yet, 
notwithstanding this just, humane and intelligent provision of law, there 
are some who ever stand ready, through sympathy, prejudice or some other 
unaccountable reason, to criticize and assail the verdicts of juries when, in 
fact, they never have heard a single word of the evidence, nor observed a 
single witness on the stand.” [3525] 


And, referring also to the other motions he was deciding at the same 
time, Judge Thayer said: 


“To grant a motion in these cases upon the affidavit of Andrews, Good- 
ridge or Pelser, as they were procured, would be a reflection not only upon 
the court, but a great injury as well to the ethics of the legal profession 
throughout the Commonwealth. To set aside the verdicts of this jury on 
the McAnarney, Proctor and Gould affidavits, so weak, so unsatisfactory 
and unconvincing as they were, would result in sacrificing not only the 
rights of the people of the Commonwealth, but the rights of the jurors 
themselves, and such act on my part could not be said to be controlled 
by the sound rules of the law, nor would it be governed by reason, logic, con- 
science, or sound judgment. 

“In the determination of this motion, or any other in which new trials 
have been denied, if | have erred in my judgment (and I fully realize that 
| am human), let me express the assurance that the supreme judicial court 
of this Commonwealth in due time will correct such error. Therefore, for the 
reasons herein given, and others not herein specifically mentioned, the mo- 
tion of the defendants for a new trial, based upon the Gould affidavit, should 
be and the same is herein and hereby denied.” [3527] 


d. The Pelser Motion 


The petition on which the Gould motion was based included a reference 
to a statement given on February 4th, 1922, to Mr. Moore by Pelser, the 
witness who had testified that Sacco was the “dead image” of the ran he had 
seen shooting at Berardelli. In this statement Pelser repudiated his testi- 
mony and reaffirmed the interview he had given to the defense before the 
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trial to the effect that he had been too scared to notice any one. He implied 
that the Assistant District Attorney, Williams, had more or less persuaded 
him to make the identification. 

A few days later Pelser communicated with Katzmann and retracted his 
retraction.! 

In a separate opinion, from which no appeal was ever taken, Judge Thayer 
characterized Pelser’s last statement to Moore as “not at all satisfactory.” 
After quoting some of Pelser’s answers the opinion concludes: 


‘He also affirmed that he had drunk several drinks of liquor on that day, 
and that he had been out of work four months. 

“In the affidavit of Mr. Pelser filed by the Commonwealth, he affirmed 
that he was not influenced by Mr. Williams or any one else to testify as he 
did, and further reaffirms that his testimony given on the witness stand was 
true. 

“While this affidavit is much less objectionable than the Andrews and 
Goodridge affidavits, yet it is not at all satisfactory or trustworthy. To grant 
a new trial on this affidavit would result in taking away rights of the Com- 
monwealth without excuse or justification. 

“There were counter affidavits filed by Messrs. Katzmann and Williams, 
in which thev severally denied that there was any influence whatever ex- 
ercised upon Pelser as to what his testimony on the witness stand should be. 
And | find that their affidavits are true. Therefore, in my judgment, the 
second supplementary motion for a new trial based upon the Pelser affidavit 
should be denied and the same is hereby denied.” [5597] 


e. The Goodridge Motion 


After the trial Mr. Moore went to great trouble and expense to find out the 
identity and the past record of the witness Goodridge to impeach whom 
various attempts had been made at the trial. It will be remembered that he 
testified he had seen Sacco in the automobile as he rushed out from a pool- 
room on Pearl Street right after the shooting. On July 22nd, 1922, a third 
supplemental motion attacking the credibility of Goodridge was filed. 
Voluminous affidavits with numerous photographs were submitted, which 
cover over one hundred of the closely printed pages of the Holt record (pp. 
3742-3850). The basis of the motion was that Goodridge had testified under 
a false name, his true name being Erastus Corning Whitney, that he had 
been convicted in 1892 and in 1908 in New York for stealing watches and 
money, that he had fled from an indictment found in 1911 for a third offense 
of like character, that he had married under a false name, and that his 
reputation in different places in which he had lived was bad. [t was also al- 
leged that he had expressed malice and hatred toward all Italians, his former 
wife, Grace Mary Rackliff, stating ‘‘he hated all persons that were of Italian 
nativity . . . on many and divers occasions said that all Italians coming 
over on the ships to America ought to be sunk in the harbors.” [3807] 
These affidavits, of course, have no bearing whatever on the South Brain- 
tree crimes or on the defendants, so no further reference to them seems use- 


1See Part I1, Chapter I, pp. 252-256. 


THE GoopripGE MoTION 115 


ful here. They indicate an expenditure of energy on the part of Moore and 
his staff which might well have been devoted to more important matters. 

In an affidavit furnished to the prosecution Goodridge made no attempt 
to dispute any of Moore's contentions, but he charged Moore with having 
threatened him with arrest under the old indictment and said that Moore 
had told him he would be saved the trouble of going to New York to answer 
the old charge if he would disclose the inducement offered by the prosecu- 
tion for his identification of Sacco. He said he had been held in jail in 
Augusta for a day while the authorities tried to get word from New York, 
but that as nothing had been heard he was let go. The prosecution submitted 
affidavits from the New York authorities to the effect that it was not they 
who had authorized the arrest and that they did not want the man. Good- 
ridge did not retract his testimony and insisted he had been.offered no in- 
ducements to testify. 

In deciding the motion Judge Thayer held that the old New York convic- 
tions could not have been referred to at the trial because, under Massachu- 
setts law, no such conviction could be used to impeach a witness after the 
expiration of ten years from the end of the minimum term of imprisonment. 
He also pointed out that at the trial evidence had been introduced concerning 
Goodridge’s reputation for veracity and that he had been “effectively im- 
peached” at that time. The Judge then referred at length to the manner in 
which Moore had sought to obtain the retraction, and characterized it as 
most unprofessional. After summarizing the events of the night in Maine 
he concluded his opinion as follows: 


“Now, what do these facts show? It is perfectly manifest that here was 
another bold and cruel attempt to sandbag Goodridge by threatening actual 
arrest, to blacken the name of the District Attorney’s Office of Norfolk 
County, by compelling Goodridge to affirm that he testified as he did on 
account of the influence of said District Attorney’s office. He did not succeed 
simply because Goodridge would not be intimidated. An attorney has a 
perfect right to seek all the facts from a witness, but he has no right to pump 
fact into him as was attempted in these cases. [3890] ... 

“The situation is now exceedingly clear:—Mr. Moore, with a certified 
copy of the 1911 indictment in his possession, with knowledge that the state 
authorities of New York did not want Goodridge, went to Vassalboro, 
Maine, and after Goodridge had refused to state that his testimony was in- 
fluenced by the District Attorney’s office, Mr. Moore caused his arrest and 
kept him in jail for two days. Was this conduct on the part of Mr. Moore 
performed in furtherance of public justice, or was it a cruel and unjustifiable 
attempt to scare Goodridge into swearing to something that was false against 
the District Attorney’s office? There can be but one answer. If Goodridge 
had yielded to this most atrocious invasion of his rights and had signed the 
affidavit to the effect that the District Attorney’s office had influenced his 
testimony at the trial, there would then have been in all probability another 
affidavit on file today, like others (particularly the Andrews affidavit), 
charging the District Attorney’s office with unprofessional conduct. To the 


1See Part II, Chapter I, pp. 272-275, 
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credit of Goodridge, this scheme did not succeed. 

‘| have tried to look at this conduct of Mr. Moore with a view of finding 
some justification or excuse ot it. | can find none. | attribute it, however, 
to an over-enthusiastic interest in his client’s cause, based upon the fact 
that belief in the innocence of one’s client justifies any means to any de- 
sired end. There is no doubt in regard to his untiring efforts in behalf of his 
clients, and his devotion to their interests, but he has seemed to lose all 
idea that the Commonwealth has rights, rights that counsel for the de- 
fendants must even recognize and respect. 

“Taking the affidavit as a test, it is perfectly clear that if either party 
has been prejudiced in their rights, it is not the defendants but rather the 
Commonwealth. 

“From my finding of facts hereinbefore set forth, | decline to grant new 
trials based on the Goodridge motion and the same is herein and hereby 
denied.” [3891 ] 


No appeal was taken from this decision. 
f. The Andrews Motion 


The fourth supplemental motion, filed September 11th, 1922, was based 
on a retraction of testimony obtained by Mr. Moore from Mrs. Andrews. 
She later claimed this retraction had been obtained by improper playing 
upon her affection for her son and by Moore’s threats that he would disclose 
information against her character. The details of the affidavits made by 
Mrs. Andrews are considered later in this book. 

Judge Thayer denied the motion, beginning his opinion as follows: 


“This motion for a new trial 1s based upon the affidavit of one Lola R. An- 
drews. 

“It is a very unpleasant duty for me to pass judgment upon this motion. 
This is so because charges of unprofessional conduct are made against coun- 
sel on both sides. 

“A correct decision, however, of this motion is exceedingly easy. The 
unpleasant part compels me to come to the conclusion that one of the 
counsel for the defendants, in obtaining the affidavit hereto attached, has 
been guilty of unprofessional conduct. I dislike very much, also, to be com- 
pelled to mention names, but my obligation to the other counsel for the de- 
fendants requires me to so do. The master mind that procured this affidavit 
was Mr. Moore, who was senior counsel for the defendants at the trial. My 
relationship with him has been very pleasant, although at times it would 
seem, aS was very natural, that he was quite unfamiliar with our trial evi- 
dence and practice in this state. His own motion under oath compels me to 
make the findings that I am about to make. The most redeeming thing (if 
1 may so dignify the expression) was Mr. Moore’s frankness in confirming 
by his own motion under oath what he did and said in order to secure Mrs. 
Andrews’ affidavit. Mr. Moore, judging him by his conduct as disclosed un- 
der his own motion, signed by him, seems to be laboring under the view that 
an enthusiastic belief in the innocence of his clients justifies any means in 
order to accomplish the ends desired. 


1See Part I], Chapter I, pp. 235-241. 
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“To express my ideas a little differently, let me refer to Mr. Moore’s state- 
ment in argument, when he said: ‘There can be no coercion when the truth 
is spoken.’ The answer to this argument is, there is no need of using any 
weapon of coercion, fraud, intimidation, and duress in order to obtain the 
truth. Voluntary truth is not acquired in this manner, and when truth cannot 
be obtained in an honorable and professional manner, but resort must be 
had to coercion, intimidation, fraud, and duress, such resort would seem 
to indicate a more intense desire in this case to procure a confession of 
perjury from Mrs. Andrews, rather than a profound desire to seek the 
truth.” [3950] 


The Judge reviewed the affidavits at length and concluded that Mrs. An- 
drews’s repudiation had been obtained by duress, that charges made by the 
defense against Williams were untrue and the charges Mrs. Andrews made 
against Moore had been sustained. No appeal was taken from this deter- 
mination. 


g. The Hamilton Motion 


Albert H. Hamilton, a criminologist of extensive experience in gun cases, 
had become interested in the Sacco-Vanzetti case some time after the trial 
and had written a letter to Judge Thayer stating that he knew a method of 
examining the exhibits which would reveal the truth. He had received no 
answer to this letter; he had by chance had a conversation about the case 
with a reporter on a train, during which he had refused to express any opinion 
without first examining the exhibits. A few weeks after this talk he was re- 
quested by Mr. Moore to study these exhibits with a view to answering 
certain questions. In April, 1923, in the presence of representatives of the 
District Attorney and the Sheriff, Hamilton examined all the pistols, bullets 
and shells which had been introduced in evidence. 

In his examination Hamilton used a high-power compound microscope, a 
microscope which could measure |/100,000 of an inch, and had photographs 
taken by one Wilbur F. Turner through the miscroscope. As a result of his 
investigations the Fifth Supplemental motion was filed on April 30th, 1923. 
This motion was signed only by Messrs. Jeremiah J. McAnarney and 
Thomas F. McAnarney as counsel for Vanzetti, since Sacco was at that time 
in the State Hospital for the Insane. The affidavits used on the motion were 
filed later, after William G. Thompson became attorney for the defendants. 

The chief affidavit was made by Hamilton on October 15th. In it he dis- 
cussed the identity of the five bullets taken from the bodies of the murdered 
men, which had been described at the trial as fired from a “S..vage” revolver. 
He concluded that neither the shell found at the scene of the crime and 
known as F4, nor the mortal bullet, Exhibit 18, had been fired from Sacco’s 
pistol. He discussed Vanzetti’s revolver and expressed the opinion that the 
hammer was not new. On all these points he gave reasons for his conclusions. 
He submitted, as did Professor Gill of the Massachusetts Instii.e of Tech- 
nology, detailed measurements of the barrel of Sacco’s gun and the grooves 
and lands of the mortal bullet; Gill also measured some of the Winchester 
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bullets which at the Lowell tests had been fired through Sacco’s pistol. Op- 
posing affidavits were filed by experts for the prosecution. These gave meas- 
urements which differed in some particulars from those submitted by the 
defense and they disputed the conclusions Hamilton had reached, but on 
the subject of the Vanzetti revolver the prosecution’s experts said nothing. 
The various contentions here referred to are analyzed in more detail in Part 
I], Chapter I! of the present volume. 

To the ordinary reader the mental processes of the experts are difficult 
to follow. Apparently these men were willing to draw inferences from the 
most uncertain data and to support their conclusions by reasons which might 
almost as well support the contrary results. One thing, however, seems 
clear: that at the trial the whole subject of bullets and pistols was treated 
with marked superficiality. What conclusions a jury might have reached 
from the data presented on this motion no one can say. 

Judge Thayer decided the motion chiefly because he was unwilling to 
believe that experts of the eminence of those selected by the prosecution 
would have committed perjury, and because Hamilton, whom he criticized 
for undue zeal on behalf of the defense, left him unconvinced. He expressed 
no opinion of his own on the crucial question whether the mortal bullet had 
been fired by Sacco’s pistol. 


h. The Proctor Motion 


Whether the mortal bullet had been fired through Sacco’s pistol was 
dramatically brought to the attention of the Court in a supplemental mo- 
tion filed on November 5th, 1923, by Mr. Thompson as attorney for both 
defendants. This was based upon an affidavit of October 23rd by the gov- 
ernment’s expert Proctor in which he referred to his testimony at the trial 
to the effect that in his opinion bullet No. 3 was “consistent with” having 
been fired from Sacco’s pistol. At this time Proctor said his answer at the 
trial had been prearranged because before the trial he had told Mr. Williams 
he could not say the bullet had been fired through that gun. He said he had 
meant by the words ‘consistent with’ only that the bullet had been fired 
through some Colt pistol.! No substantial denial of Proctor’s statement was 
made by either Katzmann or Williams; both took advantage of Proctor’s 
language to the effect that he had “repeatedly” told them what his views 
were, to deny that he had “repeatedly” done so. Williams did admit, how- 
ever, that Proctor had told him he could not tell from which pistol the bullet 
had been fired. On the argument of the motion a suggestion was made that 
Proctor be examined by the Judge, but this was not done. Proctor died on 
March 8th, 1924, before the motion was decided. 

A separate opinion was written by Judge Thayer on this phase of the 
Hamilton, or Fifth, motion. He concluded that there was nothing unfair 
in the questions asked Proctor, that Proctor had understood what was 
meant, that the Court had not been deceived by his answer and that there 
had been no wrongdoing on the part of the District Attorney. 


* he affidavits and opinions are quoted and discussed in Part II, Chapter II, pp. 
34 
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i. The Appeal from the Conviction and from the Denial of the Motions 


After the decision of the motions Mr. Moore and the brothers McAnarney 
withdrew entirely as counsel and were replaced by William G. Thompson. 

Mr. Thompson accordingly took charge of the appeal in which was in- 
cluded not only the judgment of conviction but also the denials of the Ripley, 
Gould, Hamilton and Proctor motions. Mr. Thompson argued this appeal 
before the Supreme Judicial Court in Boston on January Ith, 12th and 
13th, 1926. The long delay between the denial of the motions in 1924 and 
the argument of the appeal was due in part to the labor of preparing the 
voluminous records and having them approved by the Judge. 

During this period Vanzetti who was in Charlestown jail serving his 
sentence for the Bridgewater hold-up developed symptoms which caused 
him to be sent to the Bridgewater State Hospital. On a Court order he 
was committed to Bridgewater on January 2nd, 1925, but returned to 
Charlestown on April 23rd, of the same year. During his stay at Bridge- 
water no abnormal mental reactions were observed in him nor was any 
evidence of hallucinations found. As no formal Court order adjudicating a 
return to sanity was ever entered deubt was expressed on the appeal, both 
in the record and in the briefs, about the propriety of counsel’s acting on his 
behalf under these circumstances. In its decision the Court disposed of this 
point by saying that the hospital’s request for his return amounted to an 
adjudication of the patient's sanity. 

The brief for the defense was written by Mr. Thompson, assisted by 
Messrs. Rodney Spring, George E. Mears, Francis G. Moulton and Richard 
H. Wiswall. The District Attorney's brief bore the names of Dudley P. 
Ranney, who argued the appeal, and of Winfield M. Wilbar and William 
P. Kelley. The exceptions taken at the trial were, in the brief for the defense, 
discussed under twenty-eight separate heads. The brief for the prosecution 
discussed the same matters, but in a very different arrangement. There 
seems to have been no attempt to answer the specific arguinents of the de- 
fense; nor was any reply brief prepared by Mr. Thompson. As the Court, 
in its decision, followed in the main the order of arrangement adopted by 
the defense, that order will also be followed here. 

In considering the questions presented and the decision on the appeal, 
it should be remembered that the Supreme Judicial Court of Massachusetts 
did not have then, and has not now, power to review the facts but is limited 
to a review of questions of law, such, for example, as errors arising from the 
wrongful admission or exclusion of evidence, errors in the charge, or other 
specific matters arising upon the trial to which attention has been called 
by counsel in appropriate objection and exception. This rule arose at a time 
when three judges presided over capital cases. The Court of course did have 
power to decide whether or not under all the evidence, assum.rg the jury 
to have decided every dispute against the accused there was proof enough 
to justify conviction. But it did not have the right possessed by some courts 


120 THE MOTIONS AND THE APPEALS 


of review to weigh the evidence and the probabilities and decide whether 
the jury, as reasonable men, should have convicted. 

The Judges who heard the appeal were Chief Justice Rugg and Justices 
Braley, Carroll, Wait and Sanderson. Decision was rendered on May 12th, 
1926, in a long opinion written by Justice Braley. It is reported under the 
name Commonwealth v. Sacco in 255 Mass. 369 and in 15] N.E. 839. 

Of the twenty-eight points raised at the trial four related to matters of 
procedure: the demurrer which had remained undecided, the bill of par- 
ticulars only partially granted, the question of a separate trial for Sacco 
and the manner of adding talesmen after the first panel had been exhausted. 
As to the first, the Court remarked that counsel had been satisfied to go to 
trial without a decision; as to the second it was decided no further particu- 
lars were needed. The denial of the motion for a separate trial and the method 
adopted in selecting the jury were upheld as within the discretion of the trial 
Court. 

Some explanation is in order of the term “discretion” so frequently used in 
this opinion. Things may occur in the conduct of a law suit, civil or crim- 
inal, which are a direct violation of the rights of one of the parties; and in 
regard to such matters the trial judge is said to have no discretion. That 1s 
to say, an error committed by him will, if the point is deemed material to 
the result, bring about a new trial. To permit a District Attorney to com- 
ment on the failure in a criminal case of a defendant to take the stand 
on his own behalf is a clear illustration of such error. So again, to allow 
hearsay evidence on a vital point of a case, would be reversible error. On 
the other hand, for instance, the extent to which one party may be allowed 
to cross-examine another cannot be laid down in advance with any degree 
of certainty, since 1t depends upon the circumstances of each particular case. 
Therefore the trial judge must be allowed considerable latitude, or discre- 
tion, in deciding what to permit and what not to permit. Questions arise in 
regard to order of proof and other details, very important ones, sometimes, 
which must likewise be left to such discretion. The extent to which the judge 
himself may take part in the examination of witnesses (unless it be abso- 
lutely prohibited) is another such subject. 

To maintain that something was within the discretion of the judge does 
not, of course, altogether preclude review by a higher court. It can always be 
charged that the trial judge abused his discretion, in which event 1t becomes 
incumbent upon the appellate court to look into the matter and decide 
whether a fair and reasonable judge might have acted as did the trial judge. 
The appellate court does not inquire whether he must so have acted, nor 
even whether he should according to their own best judgment have acted 
in that way but only whether his was the sort of act one might conceive of a 
judicial person’s doing. It can readily be seen how easily an appellate court, 
provided it really wants to, can decide a difficult case, one containing many 
doubtful points of discretionary action by the trial judge, in any way in 
which it really prefers to have the decision go. It can refuse to discuss the 
real questions, hiding under the wide skirts of judicial discretion: or, 
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shocked at the human error behind the ermine, it can require a new trial. 
From time immemorial courts have found ways to accomplish their real 
desires: hence the maxim “hard cases make bad law.” 

In the Sacco-Vanzetti case it will be found that in every instance the 
Supreme Judicial Court decided that Judge Thayer had not abused his 
discretion. With the decision that the particular matter lay in the shadowy 
realm of the discretional there can be little quarrel; about the final approval 
of the result there have been serious differences of opinion, particularly be- 
cause the Court failed to take into consideration the cumulative effect of 
the various discretionary acts. The four points relating to procedure which 
have already been referred to need detain us no longer. 

It will be remembered that at the end of Mr. Katzmann’s closing address 
counsel for Vanzetti had moved for a verdict of not guilty on the ground 
that the disclaimer of Levangie’s testimony to the effect that Vanzetti had 
been driving the murder car left no sufficient evidence to warrant convic- 
tion. This question was argued on the appeal. And the Court decided that 
there was other evidence tending to connect Vanzetti with the crime, the 
probative effect of which was solely for the jury: 


“Although no witness identified Vanzetti as one of the persons who actu- 
ally fired the fatal shots, or as being at the immediate scene of the homicide, 
there was evidence that he was in South Braintree on the morning of April 
15, and was seen in a five or seven-passenger automobile in the public square 
of the town, and there was evidence also that this automobile was the car 
in which the murderers made their escape. There also was some evidence 
that Vanzetti was in Brockton in an automobile corresponding in descrip- 
tion with the automobile in question on the afternoon of April 15. He was 
identified at the railroad grade crossing in Matfield later in the afternoon 
where the automobile was appreciably stopped because the gates were 
[4314] down. The jury were warranted in finding from a plan introduced in 
evidence and from a view which included the alleged route taken by the 
bandit automobile, that the course taken included the localities to which 
reference has been made. Also there was evidence, the probative effect of 
which was for the jury, that Berardelli owned a .38-calibre Harrington and 
Richardson revolver which he had on his person Saturday night before the 
shooting, and that this revolver, after the shooting, was found fully loaded 
in the possession of Vanzett: after his arrest. It further could be found that 
on the evening of May 5, 1920, Vanzetti, in company with Sacco, one 
Orciani, and one Boda, was at the house of Mrs. Ruth Corinne Johnson, a 
witness for the Commonwealth, in West Bridgewater, where they had gone 
for an automobile belonging to Boda, which was in her husband's garage, 
apparently being repaired. Mrs. Johnson's suspicions having been aroused 
by their appearance, she went to a neighbor’s house, referred to as the Bart- 
lett house in the record, followed by Vanzetti and Sacco walking on the other 
side of the road. to call the police. Vanzetti and Sacco then boarded an elec- 
tric car, in the vicinity, for Brockton, the conductor of which testified that 
he recognized Vanzetti as one of two men who had ridden on his car on 
an evening nearly at the same date as the murder and that they entered 
the car in the vicinity of the Manley Woods going toward Brockton; these 
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woods were near Manley Street in West Bridgewater where, as the jury 
could say, the ‘bandit car’ ultimately was found. It was in evidence that 
a gun with a long barrel protruded through the broken back window of 
the car when it passed up Pearl Street, and there were found on Vanzetti 
shotgun shells loaded with buckshot. It is true that Vanzetti, who lived in 
Plymouth, introduced evidence which tended to show that he was not at 
South Braintree on April 15, as well as in explanation of his having the re- 
volver, where he obtained it, and his possession of the shotgun shells. Al- 
though no witness could give direct evidence of the fact to be proved as to 
Vanzetti, viewing the evidence in the light of common experience, it could 
be determined to be so related to the fact in question that, applying experi- 
ence to cause [4315] and effect, a satisfactory and positive conclusion 1s 
reached.” [4316] 


Two points arose in connection with Mr. Katzmann’s summation: his 
claim that Sacco had denied ownership of his own cap and his comment 
on the failure of the defense to produce Orciani. The Court held that the 
argument about the cap did not exceed the reasonable rights of the Common- 
wealth, both because more than one inference could be drawn from the record 
and because Sacco’s credibility was for the jury.! Dealing with the second 
point the Court said: 


“On this evidence and the reasonable inferences to be drawn therefrom, 
it was for the jury to determine whether the defendants knew, or could have 
ascertained, where Orciani was and summoned him as a witness, and 
whether, if so summoned. his evidence would have been favorable to them 
[4342]. . . . We discover no error. ‘The practice of permitting counsel to 
comment on the failure of the opposing party to call witnesses to facts 
needs to be used with caution, and such comment should be permitted only 
where it appears that the witnesses could have been produced, and that it 
is a fair inference from the conduct of the party. under all the circum- 
stances, that he knew or believed that the testimony of the witnesses would 
be adverse, and for that reason did not produce them.’ AfcKim v. Foley, 
170 Mass. 426, 428. ‘The mere fact that a witness 1s available to both parties 
does not necessarily preclude a jury from drawing an inference from the 
failure to produce him. If the state of the evidence,’ as in the cases at bar, 
‘is such that the burden devolves upon one party of meeting a fact as to 
which the other party has made out a prima facie case, and the testimony 
of the absent witness would be material on that issue, and he ty available 
to the party that reasonably would be expected to call him, then the deter- 
mination of what, if any, inference should be drawn from his absence is for 
the jury.’ Little v. Massachusetts Northeastern Street Railway, 229 Mass. 
244, 247.” [4343] 


The remaining points had to do with the admission or exclusion of evi- 
dence. In a number of instances it was held that if an error had been com- 
mitted it had in some way been corrected, as when, for example, a question 
once excluded had later been substantially permitted in another form. 
Other objections were overruled because held to be within the trial court's 
discretion. One of the exceptions was based on Judge Thayer's refusal to 


1 This 1s quoted in Part 11, Chapter II1, pp. 387, 388. 
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allow the cross-examination of Goodridge in regard to his plea of guilty and 
his consequent probation.’ It was claimed, in defendants’ brief on the appeal, 
that the purpose of the question was to show that the witness was testifying 


under a promise of leniency and was biased. [4037] In sustaining Judge 
Thayer the appellate court said: 


“The ruling was right. There had been no conviction and there was no 
evidence that the witness had been promised that if he would testify for the 
Commonwealth in the cases at bar the case against him for larceny would 
be filed, and that he would be placed on probation. G. L. c. 233, § 21. Com- 


monwealth v. Walsh, 196 Mass. 369. Attorney-General v. Tufts, 239 Mass. 
458, 537.” [4327] 


On an informal application for a rehearing, made the day after the de- 
cision was handed down, it was again pointed out that it was just for the 
purpose of eliciting such evidence that the question had been asked. No re- 
hearing was, however, allowed. This ruling has been criticized in legal circles 
on the ground that all the facts should have been available to the jury so that 
it might have drawn such inferences as were reasonable under the circum- 
stances. Recently the Supreme Court of the United States reached a different 
result in an almost identical case.? 

Discussing the exclusion of questions tending to bring out what had been 
said by persons brought to the jail to identify the defendants, the Supreme 
Judicial Court stated the following: 


“A police officer, Michael J. Connolly, who arrested the defendants on 
the night of May 5.1920, on the trolley car, and took the weapons and other 
articles from them, was shown on cross-examination to have been watching 
the prisoners at the police station whenever persons came there to identify 
them. He was asked, ‘Were you there when any one came tn there and said 
anything indicating that they did not recognize these men’ The question 
was excluded rightly. Evidence of acts and words of those who came for the 
purpose of identifving the defendants does not derive its value from the 
credit to be given the witness, but rests in [4327] part on the veracity of 
the observer. It was hearsay. Commonwealth v. Ricker, 131 Mass. 581. 
Elmer v. Fessenden, 151 Mass. 359. It is urged that the question was not 
asked to show that the defendants were not the men who committed the 
murder, but to show that the Commonwealth had not produced certain eye- 
witnesses who were prepared to testify that the defendants were not the men 
and is not, therefore, hearsay. There was nothing to show that the Common- 
wealth was suppressing evidence.” [4328] 


The objection to the cross-examination of Sacco about his beliefs was 
gone into at length.? The evidence was summarized and the examination 
sketched briefly. It was held proper as within the rule that a defendant who 
himself testifies puts his credibility in issue, and can therefor be attacked 
on anything he has done or on his prejudices, or his mental iaiosyncracies. 


1See pp. 52, 206, 207. 2See pp. 268, 269. 8 See p. 463. 
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The argument of the defense that the real purpose of this questioning had 
been, not to test Sacco’s credibility, but to arouse prejudices against him, 
was held not borne out by a reading of the record. 

An attempt had been made to prove, in corroboration of Mrs. Brini, an 
alibi witness, that there was a record showing a nurse had visited her on 
April 15th, 1920. The nurse who paid the call had no recollection of the 
date, and the nurse who recorded it had no personal knowledge that it had 
actually been made. Judge Thayer therefore refused to permit the record 
to be received in evidence on the ground that it was only hearsay. The 
higher court, pursuant to well settled rules of law, sustained this ruling, 
saying: 


“The entries made by the witness were not made from her personal 
knowledge, but were made from information furnished by others. They 
would not have been admissible if offered by the Commonwealth against 
the defendants, and in principle they are not admissible in favor of the de- 
fendants. Kaplan v. Gross, 223 Mass. 152. Commonwealth v. Perry, 248 
Mass. 19, 29.” [4335] 


The participation of Katzmann in the motions subsequent to the trial 
was criticized by the defense on the ground that there was no warrant in law 
for his appointment as assistant district attorney. This statement was brushed 
aside by the Supreme Judicial Court as of no importance, since despite 
irregularity in the appointment, no harm had been done to the defendants. 

The prosecution claimed that the motions for a new trial had been filed 
too late; but this claim was disposed of by pointing out that the law had 
been amended in such a way as to make the motions timely. 

Dealing with the motions themselves the Court pointed out that the 
burden was on the defendants to prove the facts relied on: 


“It was for the judge on all the evidence to find the facts; and the credibility 
of the affiants and the weight to be given to their statements was for him. 
He could accept in whole or in part, or reject in whole or in part and the ques- 
tion of a new trial was a matter of discretion. Commonwealth v. Crapo, 212 
Mass. 209, 210.” [4349] 


The Court found no error in the trial judge’s rulings on the Ripley motion; 
the failure specifically to pass on the Daly affidavit was held unimportant be- 
cause a denial was implicit in the dental of the main motion. The fact that 
Daly was not contradicted was not conclusive because the judge did not 
need to believe him: 


“Even though the Daly affidavit was undisputed, the judge was not bound 
to believe him, nor was he required to give the reasons for his action. Com- 
monwealth v. Crapo, 212 Mass. 209. Furthermore, before being sworn as 
a juror, it must be assumed that Ripley had answered in the negative the 
Statutory questions put by the judge in his preliminary examination, whether 
he had expressed or formed an opinion, or was sensible of any bias or 
prejudice.” [4350] 
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The Hamilton-Proctor motion was next dealt with. The opinion stated 
that Judge Thayer was entitled to his own judgment on the points raised 
and was not bound to follow the experts even when they had not been con- 
tradicted, and that the reasons he gave in his opinion did not constitute 
rulings of law which were subject to review. It was also held that the 
Judge's conclusion that there had been no misconduct on the part of the 
prosecution in connection with Proctor’s testimony was final. 

The same general considerations disposed of the Gould motion. The Court 
in effect ruled that, so long as the trial Judge had given the matters con- 
sideration, there could be no review of his decision. 


}. The Motion Based on the Medeiros Confession 


During the pendency of the appeal from the judgment of conviction and 
from the denial of the various motions Sacco, in the jail at Dedham, had 
made the acquaintance of Celestino Medeiros,? a young Portuguese fellow 
convict. Medeiros had been convicted, on his own confession, of a murder 
committed in 1924 during a hold up at Wrentham and had appealed from 
this conviction on technical grounds. In November, 1925, he made an un- 
successful attempt to send a message to the Boston American, and there- 
after caused to be delivered to Sacco a slip of paper on which he had written 
a confession of his participation in the South Braintree hold-up. He was 
interviewed at once by Mr. Thompson, but refused to divulge the names 
of his associates, describing them only as Italians who had been engaged 
in robbing freight cars in Providence. Mr. Thompson communicated these 
facts to Mr. Ranney, the Assistant District Attorney, but they were not 
made public, lest Medeiros’ chances on a possible second trial for the 
Wrentham murder might be damaged. The Supreme Judicial Court having 
on March 3lst, 1926, reversed the conviction of Medeiros, and his new trial 
having on May 20th resulted in a second conviction, Mr. Thompson, on 
May 26th, filed a motion for a new trial for Sacco and Vanzetti based on 
this confession of Medeiros and on certain confirmatory matters which had 
in the meantime been discovered. 

It appeared that, in 1920, there had been a gang of Italians operating in 
Providence, R. [., and also in New Bedford, Mass., the chief members of 
which were Joe Morell: and his brothers Frank and Fred Morelli, and that 
they had in the spring of that year been apprehended for robbing freight 
cars. Some of the shipments which they had stolen had come from the shoe- 
factories in South Braintree. On April 15th, 1920, most of the members of 
the gang, including Joe, were at liberty. Their trial took place in Providence 
in May of that year, and resulted in conviction; and in 1926 Joe was still 
serving time. Most of the foregoing details were worked out by a young Bos- 
ton attorney who came into the case at about this time, Mr. Herbert Ehr- 
mann. Ehrmann went to the prison in Leavenworth and interviewed Joe 
Morelli, but with no success. Medeiros would never admit puLiicly that the 


1See Part I], Chapter 11. pp. 350, 391. 


2 The name is given as Madeiros in many parts of the record. 
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Morelli gang was implicated, but that he had privately admitted this was 
sworn to by a number of persons. Voluminous detailed affidavits were sub- 
mitted by both sides. Medeiros himself was subjected to examination by Mr. 
Thompson and to cross-examination by Mr. Ranney, but not in the presence 
of Judge Thayer. The important parts of this examination and the affidavits 
are in the present volume analyzed and, in certain instances, quoted in a 
chapter devoted to the Medeiros confession.? 

The argument on this motion took place before Judge Thayer in Septem- 
ber, 1926, after the second conviction of Medeiros had been affirmed. The 
affidavits and deposition were read to the Judge, but Medeiros was at that 
time neither produced nor questioned. Neither were any of the Morellis 
produced for examination, although affidavits were obtained from some 
of them. 

The motion was also based on some affidavits disclosing a relation between 
the District Attorney and the United States Department of Justice. In 1922 
Moore had obtained, but never used, an affidavit from one Ruzzamenti 
in which he stated it had been suggested to him by Ferri Felix Weiss, a 
former agent of the Umted States Department of Justice, that he see Katz- 
mann 1n order to obtain employment as a spy on Sacco in jail. This plan 
had fallen through but another spy, Carbone, had been in fact placed in a 
cell next Sacco’s, at the suggestion of William J. West, then in charge of 
the Boston office of the Department of Justice. These facts came to light 
in an affidavit obtained by Mr. Thompson in 1926 from Fred J. Weyand 
who, from 1916 to 1925, had been a special agent of the Department of Justice 
concerned with activities against radicals. He, and another former agent, 
Lawrence Letherman, stated there had been codperation in regard to the 
case of Sacco and Vanzetti between the District Attorney and the Depart- 
ment of Justice, and that the extent of 1t would be disclosed by the files of the 


Department. Weyand said: 


“Shortly after the trial of Sacco and Vanzetti was concluded | said to 
Weiss that | did not believe they were the right men, meaning the men who 
shot the paymaster, and he replied that that might be so, but that they were 
bad actors and would get what they deserved anyway. 

“Instructions were received from the Chief of the Bureau of the Depart- 
ment of Justice in Washington from time to time in reference to the Sacco- 
Vanzetti case. They are on file or should be on file in the Boston office. 

“The understanding in this case between the agents of the Department of 
Justice in Boston and the District Attorney followed the usual custom, that 
the Department of Justice would help the District Attorney to secure a con- 
viction, and that he in turn would help the agents of the Department of 
Justice to secure information that they might desire. This would include the 
turning over of any pertinent information by the Department of Justice to 
the District Attorney. Sacco and Vanzetti were, at least in the opinion of the 
Boston agents of the Department of Justice, not liable to deportation as 
draft dodgers, but only as anarchists, and could not be deported as an- 
archists unless it could be shown that they were believers in anarchy, which 


1See Part 11, Chapter VII, pp. 510-534. 
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is always a difficult thing to show. It usually can only be shown by self- 
incrimination. The Boston agents believed that these men were anarchists, 
and hoped to be able to secure the necessary evidence against them from 
their testimony at their trial [4503] for murder, to be used in case they were 
not convicted of murder. There is correspondence between Mr. Katzmann 
and Mr. West on file in the Boston office of the Department. Mr. West fur- 
nished Mr. Katzmann information about the Radical activities of Sacco and 
Vanzetti to be used in their cross-examination. . . . 

“What I mean is that I think they did not believe in organized govern- 
ment or in private property. But I am also thoroughly convinced, and al- 
ways have been, and | believe that is and always has been the opinion of 
such Boston agents of the Department of Justice as had any knowledge on 
the subject, that these men had nothing whatever to do with the South 
Braintree murders, and that their conviction was the result of codperation 
between the Boston agents of the Department of Justice and the District 
Attorney. It was the general opinion of the Boston agents of the Department 
of Justice having knowledge of the affair that the South Braintree crime 
was committed by a gang of professional highwaymen.” [4504] 


Letherman stated: 


“The Department of Justice in Boston was anxious to get sufficient evi- 
dence against Sacco and Vanzetti to deport them, but never succeeded in 
getting the kind and amount of evidence required for that purpose. It was 
the opinion of the Department agents here that a conviction of Sacco and 
Vanzetti for murder would be one way of disposing of these two men. It 
was also the general opinion of such cf the agents in Boston as had any 
actual knowledge of the Sacco-Vanzetti case, that Sacco and Vanzetti, al- 
though anarchists and agitators, were not highway robbers, and had nothing 
to do with the South Braintree crime. My opinion, and the opinion of most 
of the older men in the Government service, has always been that the South 
Braintree crime was the work of professionals. 

“The Boston agents of the Department of Justice assigned certain men 
to attend the trial of Sacco and Vanzetti, including Mr. Weyand. Mr. West 
also attended the trial. There is or was a great deal of correspondence on file 
in the Boston office between Mr. West and Mr. Katzmann, the District At- 
torney, and there are also copies of reports sent to Washington about the 
case. Letters and reports were made in triplicate; two copies were sent to 
Washington and one retained in Boston. The letters and documents on file 
in the Boston office would throw a great deal of light upon the preparation 
of the Sacco-Vanzetti case for trial. and upon the real opinion of the Boston 
office of the Department of Justice as to the guilt of Sacco and Vanzetti of 
the particular crime with which they were charged.” [4596] 


Mr. Thompson, on July 3d, 1926, wrote to United States Attorney-Gen- 
eral Sargent requesting access to these files. On July 13th, Mr. Dowd, then 
in charge of the Department’s Boston office, telephoned to Mr. Thompson 
stating that he had been instructed by Mr. Sargent to find cut what it was 
Mr. Thompson wanted to have. The latter replied that his letter showed 
what he wanted, and that that included truthful answers to such questions 
as he might put to Mr. West as well as an inspection of the files. According 
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to Mr. Thompson’s account, Mr. Dowd having answered that he had no 
authority to permit this, Mr. Thompson replied that in that case he had 
no desire to confer: 


“| stated to him in general the contents of the affidavits of Messrs. Wey- 
and and Letherman, and added that | thought it strange that the Depart- 
ment of Justice should think it good policy, or consistent with fair dealing, 
to put itself in the position of secreting or holding back evidence that migiit 
show that two men had been unjustly convicted whatever else it might show 
about the conduct and motives of the Boston agents of the Department of 
Justice and of the superiors under whose instructions they acted. Mr. Dowd 
replied that it was not for him to judge of such matters, and that all he 
could do was to follow his instructions, and not to exceed them.” [4543 


The files of the Department of Justice were never disclosed.? 

Two affidavits were submitted on this subject by the Commonwealth. 
Michael Stewart, formerly Chief of Police of Bridgewater, who had been in 
charge of the preparation of the case, said he had had nothing to do with the 
United States Department of Justice. Mr. Katzmann denied some of the 
statements attributed to him by Ruzzamenti, but said nothing on the sub- 
ject of codperation. 

It was also contended by the defense that the prosecution had suppressed 
testimony, Mr. Thompson referring in an affidavit used on the Medeiros 
motion to reports made after the Braintree shootings by Pinkerton detec- 
tives. These showed that Miss Splaine and other witnesses had a few days 
after the crime identified a picture of “Tony the Wop,” one Palmisani, as 
the man they had seen, and that Loutse Hayes and Minnie Kennedy had 
observed the chauffeur of the bandit car and had been interviewed by Katz- 
mann. Mr. Thompson procured affidavits from these two women in which 
they described the driver of the car as light-haired. Both said they had told 
this to Katzmann and had given him a written statement, but had not been 
called as witnesses. 

On the argument of this motion Mr. Thompson said about the matter 
concerning the Department of Justice: 


‘You may search the affidavit of Mr. Katzmann from beginning to end 
and you will find no mention, no shadow of denial, of any of the facts stated 
in the affidavits of Letherman and Weyand. | mention that at the outset 
merely by way of illustration of the point that | desire to emphasize and to 
continue to emphasize throughout this case, that we are to try it upon what 
is contained and, above all, upon what 1s not contained, upon the inferences 
to be drawn from what is not contained in the Government's affidavits, and 
that it is too late now to supplement those silences and those admissions by 
any statements of fact by counsel... . 

“And | shall say further that there can be no question, on the disclosures 
now made, that this Court was grossly imposed upon in the requests that 
were made for the introduction of evidence, in that the Court was requested 


1 An unofficial summary of the files was reported in the press. See page 20. 
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to rule—for instance, I may speak now of the cross-examination of Sacco— 
[ am going to read it later—by Mr. Katzmann. When those questions were 
put to him and objected strenuously by counsel for Sacco and Vanzetti, Mr. 
Katzmann asked your Honor to admit those questions concerning Sacco’s 
radicalism on the ground that he wanted to test the sincerity of Sacco’s 
claim. that he was a radical at all, and it was on that ground that your 
Honor admitted those questions and was sustained by the Supreme Court. 

“What does your Honor think now? That was not his reason. That is 
one way 1n which he was paying part of his bargain with the United States 
Officials, they to furnish him evidence to convict, and he to cross-examine, 
as stated point blank in those two affida[4377|vits, for the purpose of 
getting evidence to use against Sacco’s friends and radical associates. 

“Tf your Honor had known that when Mr. Katzmann stood up here and 
asked you to admit that cross-examination, damaging in the last degree to 
Sacco and Vanzetti, would you have admitted it? Would you have per- 
mitted yourself to be used as a tool to play the part of the Federal officials 
who come in here now uncontradicted, uncontradicted, begged and besought 
to disclose their files, and to make their statements, if they have any to make, 
and escape this astounding charge, and say, ‘If we thought we could not get 
enough evidence to prove them guilty of radicalism it was good enough to 
have them killed for murder’? [4378] .. . 

“Now, you never in the world can convince the common sense of mankind 
that it 1s justifiable to send two men to the electric chair when it stands un- 
answered and uncontradicted in the case that there is documentary evidence 
in the possession of your national government having the greatest possible 
bearing upon the innocence or guilt of these men and on the methods by 
which they were entrapped and they refuse to produce it. 

“| cannot put that too strongly, | cannot put that too strongly. If I were 
not counsel in this case, if | were not employed in this case, if | were a mere 
member of the Bar sitting here listening to somebody else trying this case, 
and that man should forget to mention that fact | should be tempted as an 
American citizen with some regard to the honor of my country and its repu- 
tation in foreign lands to beg and beseech this court to think well and think 
twice before refusing a new trial where the situation was such as it is here. 

“Just think of what it means, if your Honor please! Think of what it 
means! 

“Mr. Katzmann knew and knows today whether Fred Weyand and 
Lawrence Letherman told the truth. That truth is a truth of vital impor- 
tance. Think what they say! The files of the Boston office are full of cor- 
respondence with Mr. Katzmann and of documents showing the closest co- 
operation between the Federal Agents and the District Attorney—not 
Stewart—the District Attorney in the preparation of this case. Every Fed- 
eral agent who knew anything about it believed these men to be innocent 
of murder. ‘Every one of us believed they ought to be deported. They were an- 
archists, they did not believe in organized government or private property. 

“Oh, how those words will ring around this world, ‘private property’! 
Think what is going to be said about it! The man who does not believe in 
private property in America may be killed whether he is guilty or not. That 
is going to be said from one end of the world to the other if this thing ts al- 
lowed to go through. Can we afford it? [4379] ... 
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“Ts there anything so exalted in the office of the Attorney General of the 
United States that the inference that you draw against any other men who 
hold back documentary evidence should not be drawn in this case? I am not 
talking about him personally, of course; | am talking about him in his 
official capacity. Personally, | have no doubt he is an admirable citizen. But 
there is some reason of strong policy why those papers are not produced 
here. What can that reason be? What can it ber Are you going to say because 
Sacco and Vanzetti are Italians, because these are poor folks, because they 
are aliens, because they have no constitutional rights we will let Mr. Sargent 
hold back what might set them free? 

“T aad always supposed that he who refused evidence which he could pro- 
duce, which was traced into his possession, which he does not deny that he 
has, who impliedlv admits it as Dowd did to me—I said, ‘Will you let me 
look at the papers?’ He said, ‘I will not.’ If there had not been any there he 
would have said, ‘Certainly; there are not any here.’ | had always supposed 
that only one inference was possible to be drawn when a man does not want 
evidence to be seen, and that is that if it were seen it would be detrimental 
to his case or in some way to him or to the government that he represents 
or to the office he holds or tothis predecessor or to the transactions of Mitchel 
Palmer. 

“You know what Judge Anderson thought of those transactions. [+38] | 
You know what Moorfield Storey thought of those transactions, you know 
what twelve of the most eminent lawyers of this country thought of those 
transactions, and if those papers were produced we should know more 
about those transactions. 

‘Now, I say to your Honor I do not care whether you believe Medeiros or 
do not believe Medeiros. I do not care if you sweep all of these affidavits ex- 
cept those two out of this case, I do not care 1f these men are guilty of this 
murder—Sacco and Vanzetti—this state cannot afford to execute men after 
a trial conducted in that way. There is something more important than pun- 
ishing Sacco-and Vanzetti for this murder, if they committed it, which we 
say they did not, and that is that the conviction of guilty men shall always 
be done under the rules of right and justice and fair dealing, openly and 
fairly, and without concealment or ulterior purpose. It is infinitely better 
that if these two men, Sacco and Vanzetti, are guilty of that murder that 
they should walk free tomorrow and be deported to Italy than it 1s that they 
should be executed with that mystery still unsolved. And | think when your 
Honor comes to reflect upon this transaction and upon the arguments that 
were used to you, sir, during the trial of that case on which you relied and 
on which you based your rulings, in the light of what has now taken place 
you cannot escape that conclusion. [4382] . . . 

“This case started with a background of persecutions, intolerance, and un- 
willingness to give men a chance to believe in their minds what they wanted 
to, an impatience with men who did not believe in the great American’pros- 
perity and American ideals and standards, and in notions of common law 
and the protection of private property, which you and I, sir, know lie at the 
very foundation of civilization. 

“But, if men are to be treated in this way for being mistaken, for being 
violently mistaken, for even being willing to use force—if you are going to 
treat them this way instead of having a few dozen Reds in one place or an- 


JupGE THAYER’S OPINION OF 1927 131 


other, a mere bubble on the surface of this great stream of nationality, you 
will have Reds multiplied by thousands, because there are a great many 
people who never take interest enough in any theoretical conception to be- 
lieve it or disbelieve it as long as it remains a subject of debate and rea- 
son, but the instant they detect a sign of oppression, of tyranny and coercion, 
will adopt it and support it for no other reason than that. 

“The quickest way to make this thing a running sore forever, the quickest 
way to make violence and trouble that never can be squelched in this coun- 
try, 1s to give these people an opportunity to say that they have been op- 
pressed and tyrannized over, that they have been made the victims of 
machination between the United States Government and the state, that 
there is evidence that would not be produced that would have acquitted them 
if it had been produced. 

“Give them a chance. Let us see whether there is any such evidence. That 
chance is worth more to this state than the lives of Sacco and Vanzetti are 
worth to them.” [4383] 


Judge Thayer handed down his decision denying the motion on October 
23d, 1926. That part of his opinion which deals with the Medeiros confes- 
sion, as well as the criticisms of it contained in the brief on the appeal, is 
discussed at length in Part II, Chapter VII. 

The Judge did not mention the alleged suppression of testimony, but 
devoted a large portion of his opinion to the issue concerning the Depart- 
ment of Justice. He charged counsel for the defendants with having created 
a mystery out of a hysteria, saying: 


“Since the trial before the Jury of these cases, a new type of disease would 
seem to have developed. It might be called ‘lego-psychic neurosis’ or ‘hys- 
teria’ which means: ‘a belief in the existence of something which in fact and 
truth has no such existence.’ 

“This disease would seem to have reached a very dangerous condition, 
from the argument of counsel, upon the present Motion, when he charges 
Mr. Sargent, Attorney-General of the United States and his subordinates, 
and subordinates of Former-Attorney-General of the United States Mr. 
Palmer and Mr. Katzman and the District Attorney of Norfolk County, 
with being in a conspiracy to send these two defendants to the electric chair, 
not because they are murderers but because they are radicals. [4748] .. . 

“Tf, then, a ‘mystery’ has been created in the resourceful mind of the dis- 
tinguished counsel for the defendants, and if that ‘mystery,’ when de- 
veloped at a new trial, might either help or hurt the defendants, it would be 
exceedingly difficult for this presiding Justice to find, as a fact, a collusion 
between these two great governments,—that of the United States and the 
Commonwealth of Massachusetts. These charges are of the greatest possible 
importance to American institutions. Although exceedingly painful to the 
Court, if it should allow these charges, if untrue, to go unnoticed and un- 
challenged, and to be broadcasted throughout the State, Nation, and foreign 
countries, with their tendency to inflame public opinion against these two 
great Governments, then this presiding Judge should be branded for all 
time to come a judicial coward, and unworthy of the high honor conferred 
upon him by this Commonwealth. 
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“It was argued that because of this ‘mystery’ a new trial should be granted, 
on the ground of public opinion in the interest of mankind. Cases cannot be 
decided on the ground of public opinion, but upon reason, judgment, and in 
according with law: for cases cannot be decided upon mystery, suspicion of 
propaganda but upon the actual evidence that is introduced at the trial. If 
this were otherwise, God help the poor defendants in criminal cases, if they 
are to be convicted or acquitted not upon the evidence and the law but upon 
public opinion, which might be formed as the result of an unwarranted 
public opinion or propaganda. [4750] .. . 

“If the evidence might be neutral, or if it might hurt or help the defend- 
ants, then it 1s fairly clear that counsel does not know what the evidence ts. 
And if this is true, how can the Court find that there is such evidence in 
existence of any conspiracy that can be produced? Nothing can be produced 
that has no present existence. In other words, the Court must now find facts 
of a fraudulent conspiracy between these Governments before a new trial 
can be granted. This request was an extraordinary one and would not seem 
to be reconcilable with the law.” [4751] 


The Judge maintained that with a little tact Mr. Thompson might have 
secured access to these files, and asserted that no evidence had been adduced 
of any fraudulent conspiracy to convict innocent men. He then reviewed 
some of the evidence at the trial and discussed: the introducing of the issue 
of radicalism: 


“Before the trial of these cases opened, at a conference with the Court, 
counsel were informed that the Court could see at that time no reason why 
radicalism should enter into the trial of these cases; but notwithstanding 
this fact counsel for the defendant, on three different occasions (either in 
cross-examination or by evidence introduced in chief), opened up the ques- 
tion of radicalism, which gave Mr. Katzman the right to cross-examine in 
regard thereto. Upon suggestion by the Court, counsel on both sides came 
to the bench and there were informed of the effect of their cross-examination 
and the evidence that they had introduced in chief, which gave Mr. Katz- 
man the opportunity to cross-examine on this subject; and after this sug- 
gestion of the Court, counsel on both sides agreed that the questions and 
answers might be stricken from the record. Mr. Katzman, according to the 
record, was the moving party at least on one of these motions. If Mr. Katz- 
man was particularly desirous of lugging into the trial of these cases unduly 
the subject of radicalism, would he be willing, on three different occasions 
to have the questions and answers stricken from the record? The conduct 
of Mr. Katzman on these four occasions is absolutely consistent with every 
other act of his during the entire trial of these cases. Perhaps on this matter 
it should be stated that the present counsel was not counsel for the defend- 
ants at the time of the trial on the indictments. 

“There is another matter to which the Court desires to refer, which may 
bear upon the conduct of Mr. Katzman; it has, also, to do with the personal 
conduct of the Court and perhaps the Court may be pardoned for making 
this reference. At the close of the evidence, not a single request for instruc- 
tions was handed in to the Court. If Mr. Katzman had been unfair during 
the trial, or if the Court were not fair and impartial, can anybody believe 
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that the able and skilful trial lawyers would pay, by their silent conduct, the 
almost unprecedented compliment to the Court of his fairness and impartial- 
ity? If District Attorney Katzman had been unfair, had not dealt squarely 
with the defendants, is it imaginable that requests for instructions to the 
Court covering the various matters concerning which he had been unfair 
would not have been submitted to the Court? Nor is this all. At the con- 
clusion of the Charge, the record shows not a single exception was taken to 
that Charge. From the fact that no requests for instructions were handed in 
to the Court and not a single exception was taken to the Charge, it would 
seem as tho it ought to be [4767] fairly conclusive that these defendants 
had a fair and impartial trial.” [4768] 


Judge Thayer also discussed the reasons for the cross-examination of 
Sacco, quuting in this portion of his opinion, as from the record, two ques- 
tions and answers, which in fact do not exist in the record. 


k. The Appeal from the Denial of the Medeiros Motion 


An appeal was promptly taken to the Supreme Judicial Court from this 
decision by Judge Thayer. 

In his brief Mr. Thompson criticized the Judge’s attitude on the issue of 
radicalism and concluded with a plea for special restraint on the part of the 
trial judge in a case such as this: 


“For present purposes it is immaterial that the judicial traditions of this 
Commonwealth have been grossly violated by the Judge, or that he has 
brought into being an unprecedented menace to the character and reputation 
of any counsel whose only effort 1s loyally and conscientiously to represent 
and defend his clients. The point is that no judge would ever have been 
guilty of such a violation of judicial propriety except when laboring under 
excitement influenced by prejudice and personal hostility. And it is respect- 
fully submitted that if there were no other objection than this to the ‘De- 
cision,’ this incident alone would be sufficient to require this Court, in the 
interests of justice, to reverse the decision, and order a rehearing before an- 
other judge. 

“It is believed that the spirit shown by the Judge in dealing with this mo- 
tion [4859] is but a reflection of the still lingering public excitement caused 
by the campaign of Mitchel Palmer in 1920 against the so-called ‘Reds.’ 
[4860] . .. It is his duty to set his face sternly against it, and so far as he 
can to isolate the jury in a capital case from the prevailing currents of emo- 
tion and passion while they are performing the most serious function which 
a jury can perform. This the Judge utterly failed to do. His failure is 
neither lessened nor condoned by his occasional admonitions to the jury in 
general terms to treat the defendants fairly; and his attempt in his present 
‘Decision’ to prove by those admonitions and otherwise that he did not per- 
mit his natural feelings of hostility to the radical views of the defendants 
to influence his conduct of the trial, and that he has not permitted those 
feelings to influence his decision of the present motion, is brought to naught 


1 These are quoted at page 464. 
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by the extremities to which he has obviously been driven to sustain his 
present conclusion, by his disregard of the agreed facts, by his excursion 
into matters withdrawn from his consideration by agreement of the parties, 
by his garbling of the evidence, and by the personal hostility which he now 
openly displays both to the defendants and to their present counsel. We rec- 
ognize the serious implications of asking of this Court a review of an exer- 
cise of discretion by any trial judge; but there is another consideration 
which is even more serious, that unless some relief is afforded from the 
Judge’s abuse of discretion in this case, two men believed to be innocent 
even by those most active in proving them guilty, and shown not to have 
had a fair trial, and not to have received from the Judge a fair and impar- 
tial consideration of their present application for relief, will lose their lives. 
The doubtful contingency of their receiving some executive clemency 1s no 
substitute for the full justice to which they are entitled, and would not re- 
deem the administration of Justice from the stigma which these cases would 
leave upon it. This Court is the ultimate tribunal for the administration of 
justice according to law, and the defendants and their friends believe that 
in a situation such as is shown by the documentary evidence now submitted, 
this Court will give to them all the protection that the common law affords, 
not merely the protection of its technical rules, but the protection of that 
fundamental spirit of fairness upon which all lesser rules are based.” [4861 ] 


The argument of this appeal took place in Boston before Chief Justice 
Rugg and Justices Braley, Crosby, Pierce and Wait on January 27th and 
28th, 1927. Three of these judges, Rugg, Braley and Wait, had sat on the 
first appeal. 

Judge Wait wrote the opinion reported in 259 Mass. 128, handed down on 
April 5th, 1927. The Court held that Judge Thayer had not abused his dis- 
cretion in refusing to believe Medeiros.’ It rejected the claim that there had 
been misconduct on the part of the prosecution either in connection with the 
Department of Justice, or because testimony had been suppressed, justify- 
ing the Judge’s decision as follows: 


‘“‘He would be compelled to find that no substantial evidence appeared that 
the department of justice of the United States had in its control any proof 
of the innocence of these defendants, or had conspired to secure their con- 
viction by wrongful means. The belief of investigators in the defendants’ 
innocence is not evidence which can be submitted to a jury, and would not 
excuse failure on their part to furnish damaging evidence if they possessed it. 

“He well might refuse to believe on this evidence that the prosecuting 
officers of the Southeastern District sought a conviction when they had in 
their control evidence which strongly tended to establish innocence. A prose- 
cuting officer is violating no canon of legal ethics in presenting evidence 
which tends to show guilt, while failing to call witnesses, in whom he has no 
confidence, whose testimony contradicts what he is trying to prove. Nothing 
which he was in duty bound to disclose is shown to have been concealed by 
him.” [4893] 


Several of the points decided by the Supreme Judicial Court have been 
the subject of comment and criticism. 


1 This part of the opinion is quoted in Part II, Chapter VII, p. 529. 
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Judge Thayer had been asked to rule that, if the newly discovered evidence 
was of such a nature that a jury would be justified in convicting Medeiros 
or any member of the Morelli gang for the Braintree murders, then the 
defendants were entitled to a new trial. The prosecution had admitted that 
if Medeiros had participated in that crime then the defendants were inno- 
cent of it; an admission which would seem to make the requested ruling 
logically necessary. Judge Thayer having determined that, as a matter of 
fact, Medeiros was not to be believed, he may have felt that the ruling was 
academic. Nevertheless defendants were entitled to correct legal rulings; 
and they made the judge’s refusal to make the ruling one of their points on 
the appeal. 

The Supreme Judicial Court upheld him: 


“The law in regard to motions for new trial based upon newly discovered 
evidence is fully and accurately stated in Davis v. Boston Elevated Railway, 
235 Mass. 482. Further discussion is unnecessary. The principles therein 
stated are controlling. [4888] 

“That case declares, page 496: ‘. . . it is not imperative that a new trial 
be granted even though the evidence is newly discovered, and, if presented 
to a jury, would justify a different verdict.’ There was no error in refusing 
to give the eighth request. The rule is the same even though the case is 
capital. Commonwealth v. Devereaux, supra. Commonwealth v. Madeiros, 
257 Mass. 1.” [4889] 


The decision in the Davis case here relied on by the Supreme Judicial 
Court rested chiefly on the interest of the community in the termination 
of litigation. It was for this reason the court had ruled in that case that the 
discretion of the trial judge should not be interfered with. That a rule simi- 
lar to this should obtain in a capital case had never before been decided. 
The two cases cited by the Court in the Sacco case as authority for the con- 
clusion that the rule is the same in civil and in criminal cases do not actually 
establish this proposition. The Madeiros appeal involved only an ordinary 
matter of procedure, in which, of course, there would be no reason for any 
difference. In the Devereaux case such a general rule was indeed stated; but 
it was applied only to a matter of secondary importance. 

That in a capital case a new trial should be denied when the court believes 
a jury would be justified in acquitting on new evidence is inconceivable. 
Should such a situation ever arise it is hardly likely that the Supreme Judi- 
cial Court would consider itself bound by the statement in the Sacco case. 
No doubt it would hold that this statement, not having been necessary to 
the decision, was “obiter dictum” and not controlling. That the Court was 
swayed by the nature of the case into stretching the rule of law is a con- 
clusion which cannot be avoided. Not many years earlier the same court had 
indicated that the “overwhelming force” of the evidence for the Common- 
wealth should be the determining factor in refusing a new triai in a criminal 
case. (Commonwealth v. Dascalakis, 246 Mass. 12.) However, it is the trial 
judge who must pass on this question, not the appellate court; and that 
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court has practically never decided that a trial judge’s decision has been an 
abuse of his discretion. 

The Supreme Judicial Court, in upholding the failure of the prosecution 
to call the two young women, Hayes and Kennedy, originally said it was 
proper for a prosecuting officer not to call witnesses ‘‘in whom he has no 
confidence or whose testimony contradicts what he is trying to prove.” The 
inclusion of the disjunctive “or” justified the prosecution since, although the 
reliability of the two young women had never been questioned, they would 
have contradicted Levangie's story that the driver of the car was Vanzetti. 
This language allowed the interpretation, however, that the Court would 
condone the suppression of evidence. And it was perhaps inconsistent with 
the Court’s statement in the opinion on the appeal from the judgment of 
conviction: “There was nothing to show that the Commonwealth was sup- 
pressing evidence.”” [4328]. When officially published the opinion left out 
the disjunctive “‘or,” thus justifying the failure to call witnesses only if the 
prosecutor had no confidence in them. In its final form, the opinion frees it- 
self from criticism, but it then no longer sustains the position of the prose- 
cution in this case. Since Mr. Katzmann had never questioned the accuracy 
of the two young women it would seem that his refusal to call them merely 
because they tended to contradict what he was trying to prove should now 
have been held improper. The Court laid down in the first draft of 1ts opinion 
a rule of law which supports its own decision, a rule that was, however, open 
to criticism; it finally modified the rule but it let the decision, the result of 
the original rule, stand. 


IV 


SENTENCE OF DEATH 


a. Imposition of Sentence. 

b. Application for Clemency. 

c. Proceedings before Governor Fuller and the Advisory Committee. 
d. The Report of Governor Fuller. 

e. The Report of the Lowell Committee. 

f. Last Legal Steps. 


a. Imposition of Sentence 


Ss no other moves remained open to the defendants in the courts of 

Massachusetts the District Attorney moved that sentence be imposed. 
This was done by Judge Thayer on April 9th, 1927. Sacco and Vanzetti 
made statements in answer to the clerk’s question whether they had 
“anything to say why sentence of death should not be passed”: 


“Statement by Nicola Sacco 


“Yes, sir. [ am not an orator. It is not very familiar with me the English 
language, and as I know, as my friend has told me, my comrade Vanzetti will 
speak more long, so I thought to give him the chance. 

‘‘| never know, never heard, even read in history anything so cruel as this 
Court. After seven years prosecuting they still consider us guilty. And these 
gentle people here are arrayed with us in this court today. 

“TI know the sentence will be between two class, the oppressed class and the 
rich class, and there will be always collision between one and the other. We 
fraternize the people with the books, with the literature. You persecute the 
people, tyrannize over them and kill them. We try the education of people 
always. You try to put a path between us and some other nationality that 
hates each other. That is why I am here today on this bench, for having 
been the oppressed class. Well, you are the oppressor. _ 

“You know it, Judge Thayer,—you know all my life, you know why | 
have been here, and after seven years that you have been persecuting me 
and my poor wife, and you still today sentence us to death. | would like to 
tell all my life, but what is the use? You know all about what I say before, 
and my friend—that is, my comrade—will be talking, because he is more 
familiar with the language, and I| will give him a chance. Mv comrade, the 
man kind, the kind man to all the children, you sentence him two times, in 
the Bridgewater case and the eee case, connected with me, and you 
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know he is innocent. You forget all the population that has been with us for 
seven years, to sympathize and give us all their energy and all their kind- 
ness. You do not care for them. Among that peoples and the comrades and 
the working class there is a big legion of intellectual people which have been 
with us for seven years, but to not commit the iniquitous sentence, but still 
the Court goes ahead. And I think I thank you all, you peoples, my comrades 
who have been with me for seven years, with the Sacco-Vanzetti case, and | 
will give my friend a chance. 

‘I forgot one thing which my comrade remember me. As | said before, 
Judge Thayer know all my life, and he know that I am never been guilty, 
never,—not yesterday nor today nor forever.” [4896] 


“Statement by Bartolomeo Vanzetti 


“Yes. What | say 1s that ] am innocent, not only of the Braintree crime, 
but also of the Bridgewater crime. That I am not only innocent of these two 
crimes, but in all my life I have never stole and | have never [4896] killed 
and I have never spilled blood. That is what I want to say. And it is not all. 
Not only am I innocent of these two crimes, not only in all my life I have 
never stole, never killed, never spilled blood, but | have struggled all my 
life, since | began to reason, to eliminate crime from the earth. 

“Everybody that knows these two arms knows very well that | did not 
need to go 1n between the street and kill a man to take the money. I can live 
with my two arms and live well. But besides that, | can live even without 
work with my arm for other people. I have had plenty of chance to live in- 
dependently and to live what the world conceives to be a higher life than not 
to gain our bread with the sweat of our brow. 

“My father in Italy is in a good condition. I could have come back in 
Italy and he would have welcomed me every time with open arms. Even if | 
come back there with not a cent in my pocket, my father could have give 
me a possession, not to work but to make business, or to oversee upon the 
land that he owns. Ile has wrote me many letters in that sense, and other 
well to do relatives have wrote me many letters in that sense that I can pro- 
duce. 

“Well, it may be a boast. My father and my uncle can boast themselves 
and say things that people may not be compelled to believe. People may say 
they may be poor when | say that they are to consider to give me a position 
every time that | want to settle down and form a family and start a settled 
life. Well, but there are people maybe in this same court that could testify to 
what | have say and what my father and my uncle have say to me Is not a 
lie, that really they have the means to give me position every time that I 
want. 

“Well, | want to reach a little point farther, and it is this,—that not only 
have I not been trying to steal in Bridgewater, not only have I not been in 
Braintree to steal and kill and have never steal or kill or spilt blood in all my 
life, not only have | struggled hard against crimes, but | have refused my- 
self the commodity or glory of life, the pride of life of a good position, be- 
cause in my consideration it is not right to exploit man. I have refused 
to go in business because I understand that business is a speculation 
on profit upon certain people that must depend upon the business man, 
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and I do not consider that that is right and therefore I refuse to do that. 

“Now, I should say that I am not only innocent of all these things, not 
only have I never committed a real crime in my life—though some sins but 
not crimes—not only have I struggled all my life to eliminate crimes, the 
crimes that the official law and the official moral condemns, but also the 
crime that the official moral and the official law sanctions and sanctifies,— 
the exploitation and the oppression of the man by the man, and if there is 
a reason why I am here as a guilty man, if there is a reason why you in a 
few minutes can doom me, it is this reason and none else. 

“T beg your pardon. | Referring to paper.] There is the more good [4897] 
man | ever cast my eyes upon since | lived, a man that will last and will 
grow always more near and more dear to the people, as far as into the heart 
of the people, so long as admiration for goodness and for sacrifice will last. 
I mean Eugene Debs. | will say that even a dog that killed the chickens 
would not have found an American jury to convict it with the proof that the 
Commonwealth produced against us. That man was not with me in Plym- 
outh or with Sacco where he was on the day of the crime. You can say that 
it is arbitrary, what we are saying, that he is good and he applied to the 
other his own goodness, that he is incapable of crime, and he believed that 
everybody is incapable of crime. 

“Well, it may be like that but it is not, it could be like that but it is not, 
and that man has a real experience of court, of prison and of jury. Just 
because he want the world a little better he was persecuted and slandered 
from his boyhood to his old age, and indeed he was murdered by the prison. 
He know, and not only he but every man of understanding in the world, not 
only in this country but also in the other countries, men that we have pro- 
vided a certain amount of a record of the times, they all still stick with us, 
the flower of mankind of [:urope, the better writers, the greatest thinkers 
of Europe, have pleaded in our favor. The scientists, the greatest scientists, 
the greatest statesmen of Europe, have pleaded in our favor. The people of 
foreign nations have pleaded in our favor. 

“Is it possible that only a few on the jury, only two or three men, who 
would condemn their mother for worldly honor and for earthly fortune; is it 
possible that they are right against what the world, the whole world has say 
it is wrong and that | know that it is wrongr If there is one that | should 
know it, if it is right or if it is wrong, it is | and this man. You see it is seven 
years that we are in jail. What we have suffered during these seven years no 
human tongue can say, and yet you see me before you, not trembling, you 
see me looking you in your eyes straight, not blushing not changing color, 
not ashamed or in fear. De 

“Eugene Debs say that not even a dog—something like that—not even a 
dog that kill the chickens would have been found guilty by American jury 
with the evidence that the Commonwealth have produced against us. I say 
that not even a leprous dog would have his appeal refused two times by the 
Supreme Court of Massachusetts—not even a leprous dog. 

“They have given a new trial to Madeiros for the reason that the Judge 
had either forgot or omitted to tell the jury that they should consider the 
man innocent until found guilty in the court, or something of that sort. That 
man has confessed. The man was tried and has confessed, and the court give 
him another trial. We have proved that there could not have been another 


140 SENTENCE OF DEATH AND AFTER 


paces on the face of the earth more prejudiced and more cruel than you 
ave been against us. We have proven that. Still they refuse the new trial. 
We know, and you know in your heart, that you have been against us from 
the very beginning, before you see us. [4898] Before you see us you already 
know that we were radicals, that we were underdogs, that we were the 
enemy of the institution that you can believe in good faith in their good- 
ness—I don’t want to condemn that—and that it was easy on the time of 
the first trial to get a verdict of guiltiness. 

“We know that you have spoke yourself and have spoke your hostility 
against us, and your despisement against us with friends of yours on the 
train, at the University Club of Boston, on the Golf Club of Worcester, 
Massachusetts. | am sure that if the people who know all what you say 
against us would have the civil courage to take the stand, maybe your 
Honor—I am sorry to say this because you are an old man, and | have an 
old father—but maybe you would be beside us in good justice at this time. 

“When you sentenced me at the Plymouth trial you say, to the best of my 
memory, of my good faith, that crimes were in accordance with my prin- 
ciple-—something of that sort,—and you take off one charge, if | remember 
it exactly, from the jury. The jury was so violent against me that they found 
me guilty of both charges, because there were only two. But they would 
have found me guilty of a dozen charges against your Honor’s instructions. 
Of course I remember that you told them that there was no reason to believe 
that if | were the bandit I have intention to kill somebody, so that they will 
take off the indictment of attempt to murder. Well, they found me guilty of 
what?’ And if | am right, you take out that and sentence me only for attempt 
to rob with arms,—something like that. But, Judge Thayer, you give more 
to me for that attempt of robbery than all the 448 men that were in Charles- 
town, all of those that attempted to rob, all those that have robbed, they 
have not such a sentence as you gave me for an attempt at robbery. 

“T am willing that everybody that does believe me that they can make 
commission, they can go over there, and I am very willing that the people 
should go over there and see whether it 1s true or not. There are people in 
Charlestown who are professional robbers, who have been in half the prisons 
of the United States, that they are steal, or hurt the man, shoot him. By 
chance he got better, he did not die. Well, the most of them guilty without 
trial, by self-confession, and by asking the aid of their own partner, and 
they got 8 to 10, 8 to 12, 10 to 15. None of them has 12 to 15, as you gave 
me for an attempt at robbery. And besides that, you know that | was not 
guilty. You know that my life, my private and public life in Plymouth, and 
wherever I have been, was so exemplary that one of the worst fears of our 
prosecutor Katzmann was to introduce proof of our life and of our conduct. 
He has taken 1t off with all his might and he has succeeded. 

“You know if we would have Mr. Thompson, or even the brother Mc- 
Anarney, in the first trial in Plymouth, you know that no jury would have 
found me guilty. My first lawyer has been a partner of Mr. Katzmann, as 
he is still now. My first lawyer of the defense, Mr. Vahey, has [4899] not de- 
fended me, has sold me for thirty golden money like Judas sold Jesus Christ. 
If that man has not told to you or to Mr. Katzmann that he know that | 
was guilty, it is because he know that I was not guilty. That man has done 
everything indirectly to hurt us. He has made long speech with the jury 
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about things that do matter nothing, and on the point of essence to the trial 
he has passed over with few words or with complete silence. This was a pre- 
meditation in order to give to the jury the impression that my own defender 
has nothing good to say, has nothing good to urge in defense of myself, and 
therefore go around the bush on little things that amount to nothing and let 
pass the essential points either in silence or with a very weakly resistance. 

“We were tried during a time that has now passed into history. | mean 
by that, a time when there was hysteria of resentment and hate against the 
people of our principles, against the foreigner, against slackers, and it seems 
to me—rather, | am positive of it, that both you and Mr. Katzmann has 
done aJl what it were in your power in order to work out, in order to agitate 
still more the passion of the juror, the prejudice of the juror, against us. 

“IT remember that Mr. Katzmann has introduced a witness against us, a 
certain Ricci. Well, I have heard that witness. It seems that he has nothing 
to say. It seemed that it was foolishness to produce a witness that has nothing 
to say. And it seemed if he were called by the Commonwealth to tell to the 
jury that he was the foreman of that laborer that was near the scene of the 
crime and who claimed, and it was testified in our behalf, that we were not 
the men and that this man, the witness Ricci, was his foreman, and he has 
tried to keep the man on the job instead of going to see what was happening 
so as to give the impression that it was not true that the man went towards 
the street to see what happened. But that was not very important. The real 
Importance is that that man say that it was not true. That a certain witness 
that was the water boy of the gang of the laborers testified that he take a 
pail and go to a certain spring, a water spring, to take water for the gang— 
it was not true that he go to that spring, and therefore it was not true that he 
see the bandit, and therefore it was not true that he can tell that neither | 
nor Sacco were the men. But it was introduced to show that it was not true 
that that man go to that spring, because they know that the Germans has 
poisoned the water in that spring. That 1s what he say on that stand over 
there.! Now, in the world chronicle of the time there 1s not a single happen- 
ing of that nature. Nobody in America—we have read plenty things bad 
that the Germans have done in Europe during the war, but nobody can 
prove and nobody will say that the Germans are bad enough to poison the 
spring water in this country during the war. 

“Now, this, it seems, has nothing to do with us directly. It seems to be a 
thing by incident on the stand between the other thing that 1s the essence 
here. But the jury were hating us because we were against the [4900] war, 
and the jury don’t know that it makes any difference between a man that is 
against the war because he believes that the war is unjust, because he hate 
no country, because he is a cosmopolitan, and a man that 1s against the war 
because he is in favor of the other country that fights against the country in 
which he is, and therefore a spy, and he commits any crime in the country in 
which he is in behalf of the other country in order to serve the other country. 
We are not men of that kind. Katzmann know very well that. Katzmann 
know that we were against the war because we did not believe in the purpose 
for which they say that the war was done. We believe it that the war is 
wrong, and we believe this more now after ten years that we understood it 
day by day,—the consequences and the result of the after war. We believe 
more now than ever that the war was wrong, and we are against war more 
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now than ever, and J am glad to be on the doomed scaffold if I can say to 
mankind, ‘Look out; you are in a catacomb of the flower of mankind. For 
what? All that they say to you, all that they have promised to you—it was 
a lie, it was an illusion, it was a cheat, it was a fraud, it was a crime. They 
promised you liberty. Where is liberty? They promised you prosperity. 
Where is prosperity? They have promised you elevation. Where is the eleva- 
tion?’ 

“From the day that I went in Charlestown, the misfortune, the population 
of Charlestown has doubled in number. Where is the moral good that the 
War has given to the world? Where ts the spiritual progress that we have 
achieved from the War? Where are the security of life, the security of the 
things that we possess for our necessity? Where are the respect for human 
life? Where are the respect and the admiration for the good characteristics 
and the good of the human nature? Never as now before the war there 
have been so many crimes, so many corruptions, so many degeneration as 
there is now. 

“In the best of my recollection and of my good faith, during the trial 
Katzmann has told to the jury that a certain Coacci has brought in Italy 
the money that, according to the State theory, I and Sacco have stole in 
Braintree. We never steal that money. But Katzmann, when he told that to 
the jury, he know already that that was not true. He know already that that 
man was deported in Italy with the Federal policeman after our arrest. | 
remember well that the Federal policeman with him in their possession-— 
that the Federal policeman has taken away the trunks from the very board- 
ing where he was, and bring the trunks over here and look them over and 
found not a single money. 

“Now, | call that murder, to tell to the jury that a friend or comrade or a 
relative or acquaintance of the charged man, of the indicted man, has car- 
ried the money to Italv, when he knows It 1s not true. I can call that nothing 
else but a murder, a plain murder. 

“But Katzmann h.s told something else also against us that was not true. 
If I understand well, there have been agreement of counsel during the trial 
in which the counsel of defense shall not produce any evidence of [4901] 
my good conduct in Plymouth and the counsel of the prosecution would not 
have let the jury know that | was tried and convicted another time before 
in Plymouth.? Well, | call that a one-sided agreement. In fact, even the tele- 
phone poles knew at the time of this trial at Dedham that I was tried and 
convicted in Plymouth; the jurymen knew that even when they slept. On 
the other side the jury have never seen | or Sacco and | think they have the 
right to incline to believe that the jury have never approached before the 
trial anyone that was sufficiently intimate with me and Sacco to be able to 
give them a description of our personal conduct. The jury don’t know noth- 
ing about us. They have never seen us. The only thing that they know is the 
bad things that the newspaper have say when we were arrested and the 
bad story that the newspaper have say on the Plymouth trial. 

“1 don’t know why the defense counsel have made such an agreement, but 
I know very well why Katzmann has made such agreement, because he know 
that half of the population of Plymouth would have been willing to come 
over here and say that in seven years that | was living amongst them that | 
was never seen drunk, that | was known as the most strong and steadfast 
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worker of the community. As a matter of fact I was called a mule and the 
people that know a little better the condition of my father and that I was a 
single man, much wondered at me and say, ‘Why you work like a mad man 
in that way when you have no children and no wife to care about?’ 

“Well, Katzmann should have been satisfied on that agreement. He could 
have thanked his God and estimate himself a lucky man. But he was not 
satisfied with that. He broke his word and he tell to the jury that I was tried 
before in this very court. I don’t know if that is right in the record, if that 
was take off or not, but | hear with my ear. When two or three women from 
Plymouth come to take the stand, the woman reach that point where this 
gentleman sit down over there, the jury were sit down in their place, and 
Katzmann asked this woman if they have not testified before for Vanzetti, 
and they say, yes, and he tell to them, ‘You cannot testify.’ They left the 
room. After that they testified just the same. But in the meanwhile he tell 
to the jury that I have been tried before. That | think is not to make justice 
to the man who 1s looking after the true, and: it is a frameup with which he 
has split my life and doomed me. 

“It was also said that the defense has put every obstacle to the handling 
of this case in order to delay the case. That sound weak for us, and I think 
it is injurious because it is not true. If we consider that the prosecution, the 
State, has employed one entire year to prosecute us, that is, one of the five 
years that the case has last was taken by the prosecution to begin our trial, 
our first trial. Then the defense make an appeal to you and you waited, or | 
think that you were resolute, that you had the resolute in your heart when 
the trial finished that you will refuse every appeal that we will put [4902 | 
up to you. You waited a month or a month and a half and just lay down 
your decision on the eve of Christmas—just on the evening of Christmas. 
We do not believe in the fable of the evening of Christmas, neither in the 
historical way nor in the church way. You know some of our folks still be- 
lieve in that, and because we do not believe in that, it don’t mean that we 
are not human. We are human, and Christmas is sweet to the heart of every 
man. I think that you have done that, to hand down your decision on the 
evening of Christmas, to poison the heart of our family and of our beloved. 
I am sorry to be compelled to say this, but everything that was said on your 
side has confirmed my suspicion until that suspicion has changed to certi- 
tude. So that you see that one year it has taken before trying us. 

“Then the defense, in presenting the new appeal, has not taken more time 
than you have taken in answer to that. Then there came the second appeal, 
and now | am not sure whether it is the second appeal or the third appeal 
where you wait eleven months or one year without an answer to us, and | 
am sure that you have decided to refuse us a new trial before the hearing for 
the new appeal began. You take one year to answer it, or eleven months,— 
something like that. So that you see that out of the five years, two were 
taken by the State from the day of our arrest to the trial, and then one year 
to wait for your answer on the second or the third appeal. 

“Then on another occasion that I don’t remember exactly now, Mr. Wil- 
liams was sick and the things were delayed not for fault of the defense but 
on account of the fault of the prosecution. So that I am positive that if a man 
take a pencil in his hand and compute the time taken by the prosecution in 
prosecuting the case, and the time that was taken by the defense to defend 


144 SENTENCE OF DEATH AND AFTER 


this case, the prosecution has taken more time than the defense, and there 
is a great consideration that must be taken in this point, and it is that my 
first lawyer betrayed us,—the whole American population were against us. 
We have the misfortune to take a man from California,? and he came here, 
and he was ostracized by you and by every authority, even by the jury, and 
is so much so that no part of Massachusetts is immune from what I would 
call the prejudice,—that is, to believe that each people in each place of the 
world, they believe to be the better of the world, and they believe that all 
the other are not so good as they. So of course the man that came from Cali- 
fornia into Massachusetts to defend two of us, he must be licked if it 1s 
possible, and he was licked all right. And we have our part too. 

“What I want to say is this: Everybody ought to understand that the 
first of the defense has been terrible. My first lawyer ? did not stick to defend 
us. He has made no work to collect witnesses and evidence in our favor. The 
record in the Plymouth Court is a pity. | am told that they are almost one- 
half lost. So the defense had a tremendous work to do in order to collect 
some evidence, to collect some testimony to offset and [4903] to learn what 
the testimony of the State has done. And in this consideration it must be 
said that even if the defense take double time of the State without delay, 
double time that they delay the case it would have been reasonable, whereas 
it took less than the State. 

“Well, | have already say that | not only am not guilty of these two crimes, 
but | never commit a crime in my life,—I have never steal and I have never 
kill and | have never spilt blood, and | have tought against the crime, and 
| have fought and I have sacrificed myself even to eliminate the crimes that 
the law and the church legitimate and sanctify. 

“This is what I say: | would not wish to a dog or to a snake, to the most 
low and misfortunate creature of the earth—I would not wish to any of 
them what I have had to suffer for things that | am not guilty of. But my 
conviction 1s that | have suffered for things that I am guilty of. | am suffer- 
ing because | am a radical and indeed | am a radical; I have suffered because 
I was an Italian, and indeed | am an Italian; | have suffered more for my 
family and for my beloved than for myself; but | am so convinced to be 
right that 1f you could execute me two times, and 1f I could be reborn two 
other times, | would live again to do what I have done already. 

“Tl have finished. Thank you. 

“THe Court. Under the law of Massachusetts the jury says whether a 
defendant is guilty or innocent. The Court has absolutely nothing to do with 
that question. The law of Massachusetts provides that a Judge cannot deal 
in any way with the facts. As far as he can go under our law is to state the 


evidence. 

“During the trial many exceptions were taken. Those exceptions were 
taken to the Supreme Judicial Court. That Court, after examining the en- 
tire record, after examining all the exceptions,—that Court in its final words 
said, ‘The verdicts of the jury should stand; exceptions overruled.’ That 
being true, there is only one thing that this Court can do. It is not a matter 
of discretion. It is a matter of statutory requirement, and that being true 
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there is only one duty that now devolves upon this Court, and that is to 
pronounce the sentences. 

“First the Court pronounces sentence upon Nicola Sacco. It is considered 
and ordered by the Court that you, Nicola Sacco, suffer the punishment of 
death by the passage of a current of electricity through your body within 
the week beginning on Sunday, the tenth day of July, in the year of our 
Lord, one thousand, nine hundred and twenty-seven. This is the sentence 
of the law. 

“It is considered and ordered by the Court that you, Bartolomeo Van- 
zetti—— 

Mr. VANZETTI. Wait a minute, please, your Honor. May | speak for a 
minute with my lawyer, Mr. Thompson? 

Mr. THompson. I do not know what he wants to say. [4904] 

THE Court. | think I should pronounce the sentence.—Bartolomeo 
Vanzetti, suffer the punishment of death— 

Mr. Sacco. You know | am innocent. That is the same words | pronounced 
seven years ago. You condemn two innocent men. 

THE Court. —by the passage of a current of electricity through your 
body within the week beginning on Sunday, the tenth day of July, in the 
year of our Lord, one thousand nine hundred and twenty-seven. This 1s the 
sentence of the law. 

We will now take a recess. 

[At 11.00 a.m., the Court adjourned without day.]” [4905] 


b. Application for Clemency 


Formal application for clemency was made on behalf of the condemned 
men to the Governor of Massachusetts, Alvan T. Fuller, by Messrs. Thomp- 
son and Ehrmann in a letter dated May 4th, 1927, accompanied by a pe- 
tition signed by Vanzetti but not by Sacco. This failure of Sacco to sign 
was explained on the ground that when the petition was discussed with him, 
he exhibited symptoms similar to those he had shown in 1923 when com- 
mitted to the Bridgewater Hospital. Counsel stated that the petition had 
been read to him, and that he had expressed his agreement with it, but that 
he had refused to sign it because, as counsel wrote, “his principles forbade 
him to sign any paper not addressed to the ‘people,’ by which we understood 
him to mean the working classes’ [4907]. The letter also called attention 
to certain of his remarks which bore witness to his complete discouragement : 


“that he had no more hope in any efforts that might be made on his behalf; 

that he felt sure that every department of the Government was determined 

upon his death; and that he believed that 1f he were dead and out of the 

way, that might relieve the suffering of his wife, in whom prolonged anxiety 

and worry might, he feared, result in a nervous collapse or » »mething worse. 

n s word, he seems to be in a condition of complete dejection and despair.” 
4908 | 
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Various affidavits and statements dealing with the conduct of Judge 
Thayer were submitted with the petition. The details of these are considered 
in the chapter of this book which is devoted to the attitude of the Judge.? 


Vanzetti’s petition began as follows: 
“Dedham Jail, May 3, 1927. 


‘To the Governor and Council of Massachusetts. 


“We, Bartolomeo Vanzetti and Nicola Sacco, confined in the jail at Ded- 
ham under sentence of death after conviction of the crime of murder in the 
first degree, hereby pray you to exercise the power conferred upon you by 
the Constitution of Massachusetts publicly to investigate all the facts of our 
cases and set us free from that sentence, if the findings will so dictate to 
your understanding and conscience. We deem the faculty of compassion to 
be one of the highest of the human attributes, but here we are asking not for 
mercy but for justice, and this is the reason why we have not used the printed 
form provided for petitions of this nature. It contains the word ‘pardon,’ 
which we are unwilling to use, although our counsel has assured us that it 
does not necessarily mean forgiveness or convey the idea of a confession of 
guilt. But we wish the utmost possible clearness and precision on this point 
and are unwilling to risk being misunderstood. 

“We are not sufficiently familiar with your language to express clearly the 
ideas we want to express. For that reason we have asked our counsel to help 
us with our English; but it should be remembered that the thoughts are 
our own. 

“Our counsel has warned us that what we have to say may deepen the 
prejudice against us; but we are foremostly concerned to save what no hu- 
man power except ourselves can deprive us of, our faith and our dignity, 
since we have already been deprived of almost all of what men can deprive 
men. 

“We have been told that Your Excellency stands and has always stood 
for honesty in public and private life as you understand it, and that you 
have a mind free and not in legalistic bonds. So, since the nature of each hu- 
man being is common with the fundamental nature of mankind, and con- 
sequently the sentiment of justice is fundamentally common to all men, we 
can safely speak to you as man to man, notwithstanding deep differences of 
opinion which divide us. 

“Our present request is made first and foremost on the ground of our in- 
nocence. We had nothing whatever to do with the South Braintree crime. 
Our instincts make us abhor and our principles condemn such a crime. 

“We understand that it would be most improper for us to argue our case 
here at length; we know that your burden 1s heavy; yet we pray you to for- 
give us the necessity of stating the fundamental facts and reasons upon 
which our prayer must be based. It is not our fault if they are many, grave, 
and strong. [4910] 

“We call your attention to the undisputed facts that at the time of the 
crime, after it, and ever since we had come to this country, we had earned our 
own living with hard work; that one of us was able to make large wages and 
to accumulate a substantial savings bank deposit; that the other could easily 
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have done the same were it not that being single and of a well-to-do family 
he thought more to give than to save; and that both of us could have had an 
independent position in Italy regardless of our earnings here. We find that 
Americans know little of Italian social conditions. For that reason you will 
torgive us if we say that one of us, Vanzetti, comes of an old, respected, and 
well-to-do family in Piedmont, northern Italy; and that the other, Sacco, 
comes of a family in Torre Maggiore, central Italy, near the Adriatic, which 
has been prominent in local affairs of government for many years, his 
brother having been mayor of Torre Maggiore, and several uncles mem- 
bers of the Town Council. The family is in comfortable circumstances. There 
was no economic necessity for either of us to come to this country. We came 
because we had heard that it was a land of freedom—freedom not merely to 
gain wealth, for which we cared little, but freedom of the mind and of ideas. 
We always think that a natural right, and in that is our happiness.” [4911] 


After arguing some of the matters which had been before the courts 
Vanzetti made the charge that the trial had been unfair by reason of the 
attitude and prejudice of Judge Thayer. He said: 


“Much has been said in praise of the fairness of the Judge who tried us. 
But we have learned to our sorrow that professions of fairness do not neces- 
sarily mean real fairness, and may cover an intention to use the great judicial 
power to secure a conviction which under the forms of law will stand. We 
understand that this power is called ‘discretion,’ and that the judge who 
uses his discretion to convict is beyond the reach of any other tribunal un- 
less it can be proved that he was corrupt or irrational. We do not intend 
to enter here a criticism of your system of law. [4915]... 

“From the very beginning of the trial the Judge stirred up the political, 
social, religious, and economic hatred of the jurors, and their fears and an- 
tagonism against us, but covered himself by admonitions to the jury from 
time to time to treat us fairly and impartially; so that we were really tried 
not for murder, but for being Radicals, draft evaders, and pacifists. Of 
course the Judge has many times denied this, but that that was his real at- 
titude is conclusively shown by the affidavits which we are sending you 
with this request. . 

“Can anyone bring himself honestly to believe that such persistent preju- 
dice, hostility, and despisement as are disclosed in these affidavits did not 
affect the discretionary rulings of the Judge? Is it to be believed that the 
operation of such prejudice was interrupted at the moment of each discre- 
tionary ruling?” [4916] 


Vanzetti then took up the question of consciousness of guilt. He pointed 
out that at the Plymouth trial for the Bridgewater crime he had been con- 
victed because he had not testified, his counsel having advised him that if 
he did so testify his radicalism would be brought out against him and con- 
vict him, saying: 


“Tt seems that if a Radical, when accused of crime, does not testify, that 
is enough to convict him; and if he [4918] does testify, his radicalism will 
convict him anyway, and also he 1s blamed for opening up the subject of 
radicalism. What is a Radical to do under these circumstances?” [4919] 
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He pointed out that his radical views must have influenced the jury 
against him and Sacco; that the jurors and even the judge believed an- 
archists to be wholly bad people; and that they had been therefore unable to 
do justice. He then appealed to the Governor to endeavor to understand 
his principles and Sacco’s and accordingly set them forth: 


“But now we are here in spirit before you, a man of conservative prin- 
ciples, supreme authority of a great state in its ethnic human meaning, to ask 
you justice. Should we try to hide from you our beliefs and faith; to sneak 
before you in order to avoid contrast and antagonism, and so to propitiate 
you in our behalf—and thus be cowards and unfair before you, mankind, 
and ourselves? We refer you to our words to Judge Thayer when we were 
sentenced, words that sprang extemporaneously from our very heart. And 
permit us to say that we believe that you yourself would disapprove if we 
now said anything else. 

“We are anarchists, believers in anarchy, which is neither a sect nor a 
party, but a philosophy that like all the philosophies aims to human prog- 
ress and happiness. Our goal is the ultimate elimination of every form of 
violence and the utmost freedom to each and all actuated by the elimination 
of every form of oppression and exploitation of the man by the man. Our 
sense and ideal of justice is based on the principle of man’s self-respect and 
dignity; of the equality of men in their fundamental nature and in their 
rights and duties. 

‘We call ourselves Libertarians, which means briefly that we believe that 
human perfectibility is to be obtained by the largest amount of freedom, 
and not by coercion, and that the bad in human nature and conduct can only 
be eliminated by the elimination of its causes, and not by coercion or im- 
position, which cause greater evil by adding bad to bad. [4920] 

‘We are not so foolish as to believe or to advocate that human institu- 
tions be changed in a day. The change must be gradual. But we do believe 
that there ought to be a change, and that it should be in the direction of more 
freedom and not more coercion. That is where we are opposed to every 
theory of authoritarian communism and socialism; for they would rivet 
more or less firmly the chains of coercion on human spirit, just as we are 
opposed to the present system, which is based upon coercion. 

“Such being our beliefs and goal, our policy is to ever stand against any- 
thing that is coercion, for we believe that only by freedom and by struggle 
for freedom does man acquire the capacity of freedom; and to ever stand 
against everything that is privilege, because privilege means masters and 
slaves, liberty to none, injustice, strife, and fratricide among men. It is for 
these beliefs that we are outlawed and made outcasts from the society of so 
many of our fellow men, with whom we might co-operate, and whom we do 
not want to hate. 

“Our ideas are not new. In one form or another they have influenced hu- 
man thought in the western world, and therefore history, for at least two 
thousand years. Among their modern champions are men such as William 
Godwin, Shelley, Carlo Pisacane, Proudhon, Reclus, Krapotkin, Bakunin, 
Tolstoi (in a sense), Flammarion, Malatesta, Galleani, and in your coun- 
try Tucker, and other great intellects and hearts. The great philosopher 
Ernest Renan said that Christ was a ‘political anarchist.’ 
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“The term ‘anarchy,’ as your Excellency knows, means literally the ab- 
sence of government, and ‘anarchist’ a disbeliever in government, and even- 
tually in actual law. We admit it before the supreme authority of a great 
state (ethnically), even though it may cause us to appear monstrous to you; 
certainly to appear to most men dangerous criminals. Forgive us an ex- 
planation, which we could make entirely in the words of Thomas Jefferson, 
Thomas Paine, Ralph Waldo Emerson, Abraham Lincoln, Benjamin Frank- 
lin, and other great Americans. We know that to be free, man must be 
capable of freedom. But we also know that suddenly to eliminate every 
means of public defence would be to fall into chaos and destruction; that 
the actual laws are better than certain ones of the past because of the peo- 
ples’ will. And, what is more, we do not intend to eliminate public and pri- 
vate defence, public legislation, etc., but to improve them and put them on 
a basis superior to the present. Nor do we intend to deface from human 
spirits the notion of rights and duties, but to make their full application 
possible. We cannot, in consideration of you, enter into details, or even at- 
tempt a synthetical explanation of our Credo. Just a quotation from Jeffer- 
son, which we make from memory, ‘I am not yet prepared to say that where 
there is no written law, no regulated tribunal, there is not a law in our hearts 
and a power in our hands given for righteousness, employment in maintain- 
ing right and redressing wrong.’ 

“Consider, please, the positive side of that negation. How creative it 
[4921] is. If you care for a full bibliography of our Credo we submit to you 
the article in the Encyclopaedia Britannica by Peter Krapotkin; and if 
you wish to know the possibilities and criterions of our faith, we refer to 
the essays ‘Politics’ and ‘The State’ by Ralph Waldo Emerson. 

“If we would stop here, hundreds would say to you, “These two men are 
here for an atrocious crime of violence. They do disbelieve in private prop- 
erty and believe in violence. They are trying to be magniloquent and to 
take a Messianic attitude while silent as to the acts of violence and robberies 
committed by some “comrades” of their own.’ But do not believe them. 
Men like that can say what they please without correction; for we are in 
prison, and this is our only chance to speak. We cannot deny that acts of 
violence have been committed by men calling themselves anarchists, and 
sometimes by men who had a right to call themselves that. But they were 
impelled by persecution and self-defence, or provoked by violence, oppres- 
sion, and intolerance on the part of persons in power. They were moved 
by sincere intentions caused by their deep sensibility to the spectacle of 
human suffering, and by their feeling of helplessness to right in any other 
way the injustice inflicted upon them, their friends, and the people. In a 
word, it has been the violence of tyranny that has provoked the violence cf 
the oppressed for self-defence. 

“On principle we abhor violence, deeming it the worst form of coercion 
and authority. We are with Garibaldi, ‘Only the slaves have the right to vio- 
lence to free themselves; only the violence that frees is legitimate and holy.’ 
We lived in this country twelve years before our arrest, industriously, hon- 
estly, and without any act of violence. The only violence that has been com- 
mitted is the violence practiced against us and not by us. For many theories 
and acts that we deem wrong, which are justified in the name of our faith, 
we are not responsible. But we love and venerate our Cause, our Mar- 
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tyrs, our Heroes, our Masters. For this cause we are willing to suffer and 
to die, but not for the low and sordid South Braintree crime. 

“We have no doubt that at the present time many will be found who se- 
cretly and behind closed doors will be willing to state as facts unverified 
rumors; to assure you that the evidence that might have been produced 
would have been conclusive against us; to furnish plausible explanations 
of the suppression and perversion of testimony and the other acts of un- 
fairness to which we have called your attention; to offer you selected docu- 
ments; to urge upon you that the prestige of your courts is more important 
than our lives; to whisper calumnies of ourselves and of our friends; and, in 
general, to do whatever can be done without fear of detection to injure us. 
Yet we are not aware that either the prosecuting officers or any of the per- 
sons who profess to desire our death solely in the interest of public justice 
have ever made any attempt to identify, apprehend, or punish our three 
supposed associates in this crime. We know that they gave our counsel no 
help or sympathy in their effort to show who really [4922] did commit the 
crime. To all such persons we say the time to produce your documents and 
your testimony, and to test your unverified rumors, was in open court, 
where they would have been subject to cross-examination and the scrutiny 
of our counsel. Your institutions are said to be based upon open and even- 
handed justice. That claim cannot be made good if secret communications 
are now permitted to take the place of public testimony. Nor can the pres- 
tige of your courts long survive the loss of respect which will be the certain 
result of unredressed injustice. 

“For these reasons, and because we realize how much time and labor will 
be required to deal adequately with the matters to which we have called 
your attention, we respectfully urge you, if you doubt our statements, to 
cause a preliminary public investigation of our case to be made by able and 
disinterested men. The result cannot be convincing unless the investigation 
is public so that all may know what Is said against us. But in saying this 
we would not have you believe that we are asking for mercy or for anything 
but justice; or that we would purchase our lives by the surrender of our 
principles or of our self-respect. Men condemned to die may be forgiven 
for plain speaking. We would not urge upon you anything that might seem 
disrespectful or incredible; but in the long run the victims of public in- 
justice suffer less than the government that inflicts the penalty. We can die 
but once, and the pang of death will be but momentary; but the facts which 
show injustice cannot be obliterated. They will not be forgotten; and through 
the long years to follow they will trouble the conscience of those whose in- 
tolerance has brought us to our death, and of generations of their descend- 
ants. A mistake of justice is a tragedy. Deliberate injustice is an infamy. 

“Governor Alvan T. Fuller, we have been in prison seven years charged 
with a crime we did not commit, awaiting the fate that every day came 
nearer and nearer. Perhaps you can imagine what this has meant to us. And 
do you realize what this has meant to Sacco’s wife and children, and to 
Vanzetti’s father and mother and family at home in Italy? It is the thought 
not of our own approaching death, but of the suffering of those near and 
dear to us in the seven years that have passed, and of the greater suffering 
to come, that is the cause of our bitter grief. And yet we ask you not for 
mercy but for justice. We will not impose their sufferings or our own upon 
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you. You cannot justly consider their suffering or ours as a ground for 
your Official action, except that that suffering may seem to you a reason for 
giving the most careful and unprejudiced consideration to the two grounds 
of our prayer—that we are innocent and that our trial was unfair.”’ 
(Signed) “BARTOLOMEO VANZETTI” [4923] 


One of the documents submitted with the petition was a report made by 
Mrs. Lois Rantoul, who had attended the trial as representative of the 
Greater Boston Federation of Churches. She discussed the principal issues 
and came to the conclusion that there was insufficient testimony to justify 
conviction. In summing up the trial she said: 


“Having I hope made clear how lacking in evidence directly relative to 
the crime the case for the prosecution was, the question immediately arises, 
and justly so, why then did 12 men convict Sacco and Vanzetti of murder in 
the first degree? 

“In my opinion the reasons incomprehensible though they may seem, are 
as follows :— 

(1) Preconceived idea of guilt on the part of the Jurors 

(2) Attitude of Judge 

(3) Fact that defendants were draft evaders and so-called ‘Reds’ 

(4) Fatal Bullet [4942] ... 

“Summed up the defendants Sacco and Vanzetti according to law were 
convicted on no evidence of identification, evidence of conscious guilt justly 
open to grave doubts and expert testimony which in itself was on one side 
paid to affirm and on the other paid to deny, and even as affirmative testi- 
mony was not sustained. 

“As I stated in the beginning of my report the defendants Sacco and Van- 
zettl are in my opinion according to the requirements of our laws inno- 
cent.” [4945] 


c. Proceedings before the Governor and the Committee 


Although appointed on June Ist, the Lowell Committee did not begin its 
hearings until July Ist, partly because the end of the college year required 
the attention of Mr. Lowell and of Mr. Stratton, partly because time was 
required for a study of the record. Mr. Thompson and Mr. Ehrmann were 
present at the hearings and took part in the examination of all the witnesses 
with the exception of the jurors, Judge Thayer, Chief Judge Hall of the 
Superior Court and part of the examination of Mr. Katzmann. Record was 
kept of all the hearings, but the work was at first done by stenographers un- 
accustomed to court proceedings. For the most part no record was kept of 
the discussion between counsel and members of the Committee. Mr. Ranney, 
attended on behalf of the prosecution. 

What occurred at the sessions at which defendants’ counsel were not per- 
mitted to be present was not made public or even disclosed to counsel. The 
latter were, therefore, obliged to argue their case on the pre,udicial acts of 
Judge Thayer without knowing what he had said in his own defense and 
without an opportunity of cross-examining the jurors about their reaction 
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to the Judge’s attitude. Apparently the Committee also interviewed the de- 
.cndants themselves and likewise Medeiros without making, or at least pub- 
iishing, any record of such interviews. 

The hearings began on July Ist and lasted until July 21st. A few people 
who had been witnesses at the trials testified. In addition appeared Thomas 
McAnarney and his brother John W. McAnarney, who had been consulted 
during the trial, and also Mrs. Sacco. Numerous persons gave evidence about 
acts and statements of Judge Thayer; Messrs. Field and Hamilton testified 
on the subject of Captain Proctor; the two young women, Miss Hayes and 
Miss Kennedy, who had not been called at the trial, described the driver of 
the car. The Marquis Ferrante, Italian consul, gave his views of the trial 
and of the defendants; Lottie Packard Tattillo testified about her recogni- 
tion of Sacco on the day of the crime. No one was examined in relation to 
the Medeiros confession, although the Committee interviewed Medeiros 
himself and heard the theories of James E. King, editor of the Boston Tran- 
script, with regard to the movements of the escaping bandit car. 

Mr. Katzmann, after having been secretly examined, consented to being 
questioned by Mr. Thompson and appeared twice for that purpose. His recol- 
lection of some of the details of the case was not very good. Asked about 
the attempt to connect Boda with the defendants, he said he thought Boda 
would have been able to give valuable information. He admitted it had been 
impossible to trace any of the stolen money to the defendants, also that he 
had known the men for radicals: “from the newspapers | knew that very 
well.” The following discussion took place in regard to his cross-examination 
of Sacco: 


“T will ask you my question again. You told Judge Thayer, did you not, in 
answering an objection of Mr. Moore's to your threatening Sacco about his 
radical newspaper articles, and similar subjects, that you wanted to test the 
sincerity of his radicalism?—I don’t remember. The record will tell. 

If you did say to Judge Thayer your reason for pressing this cross- 
examination—the kind | have indicated—was because you wished to be 
sure that Sacco was a genuine radical and not one who was only pretending 
to be a radical, that was not the correct reasonr—I cannot tell you how much 
I knew about Mr. Sacco’s political or economic beliefs. I had no interest in 
them. 

You think that the jury had no interest in hearing about Sacco’s radical 
efforts etc.7—IJ think the jury had one interest in Mr. Sacco and Vanzetti, 
and that was to find out in their direct examination whether it was the 
truth, and I tried to show to the jury it was not the truth. 

What did you try to show the jury,—what Sacco’s purpose was in going 
to Johnson’s house and trying to get the car?—I cannot remember. | don’t 
believe, as a matter of recollection, that we were trying to show any definite 
purpose, for instance, that they were going to commit another crime. 

Is it not a fact, Mr. Katzmann, that there was no claim made by you 
at all in your argument that the purpose of these men in going to get that 
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car was otherwise than they stated, namely, the purpose to collect radical 
literature—I don’t think that is so. I think,—I hope I am not in error,— 
there were divergences in the explanation of Sacco and Vanzetti as to the 
specific purpose as they gave it—I recall that Mr. Vanzetti said his purpose 
was a double one,—that he wanted to visit a friend of his in East Bridge- 
water whose exact residence he did not know, and thereafter to go in this 
car to Plymouth to find some householder who would agree to secrete such 
literature as they might pick up and bring there. I think the question may 
well have been raised in the course of the trial as to whether it was necessary 
under the circumstances to be there.” [5041] 


On his own initiative President Lowell called GuADAGN! and Bosco, both 
of whom had at the trial testified to Sacco’s presence on April 15th, 1920, 
in Boston, and who had both fixed the date by reference to a dinner given 
on that day to an editor of the Transcript, a Mr. Williams. Mr. Lowell tried 
to get these witnesses to retract their testimony by pointing out to them 
that, according to two newspapers and the statement of the editor, Wil- 
liams, himself, the dinner by which they fixed Sacco’s presence had taken 
place, not in April, but in May. Guadagni after a time fell in with Mr. 
Lowell’s suggestion, saying that another witness, Dentamore, had brought 
to his mind the connection between Sacco and the dinner, and that he, him- 
self, had really merely followed Dentamore’s lead, fallen in with his train 
of thought, so to speak, and that Mr. Lowell must be right, and he, himself, 
mistaken about the date of the dinner. Bosco, on the other hand, refused to 
be swayed by anything Mr. Lowell suggested and insisted that in the Italian 
newspaper, La Notizia, there was an account of the dinner of April 15th, as 
being of that date and no other. Bosco was directed to bring the files of the 
paper to the next session of the Committee. He did so; and the minutes of the 
hearings fail to show what the files disclosed. From subsequent correspond- 
ence of the editors of the Holt publication with Mr. Lowell and Messrs. 
Thompson and Ehrmann, however, it appears that the files of the news- 
paper, La Notizia, completely vindicated Bosco, and furthermore that the 
editor, Williams, upon being asked again about the dinner, also confirmed 
the witnesses in regard to its date. This episode 1s more fully treated in the 
chapter which deals with Sacco’s alibi.? 

Lotrie PACKARD TATTILLO, called by the prosecution, claimed to have seen 
Sacco outside the Rice & Hutchins factory on the morning of the shooting and 
said she had at once recognized him as a man with whom she had worked in 
1908 in the same factory.? Her testimony was at times incoherent and she 
talked a great deal about attacks made on her character. The prosecution 
had known of her before the trial but had not put her on as a witness 
because they had not been able to check up the statement that Sacco had 
worked at Rice & Hutchins in 1908 and because there were rumors of her 


immorality. 


1See pp. 488-496. 2See pp. 318-325. 
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JEREMIAH F. GaAttivan, former Chief of Police of Braintree, testified 
about his activities in trying to locate the bandits. He stated his surprise 
at how some of the witnesses had changed their testimony, and expressed 
the opinion that Miss Packard was a nut.! 

Gallivan’s most important testimony related to the cap found at the 
scene of the crime. It had been argued that this was Sacco’s cap, one reason 
among others given for the contention being that there was a hole in its 
lining caused by the nail on which the defendant had been in the habit of 
hanging his caps in the factory. Gallivan testified that he himself had made 
this hole when he was looking for possible identifying marks inside the 
lining of the cap.’ 

Testimony was also given by an investigator for the defense in regard 
to the difficulty he encountered in trying to get people to give evidence for 
the defendants on account of the prejudice which existed against them be- 
cause of their opinions. 


The [talian consul, Marquis FERRANTE, expressed surprise at Mr. Katz- 
mann’s effort to bring out the views of the defendants. He remembered 
hearing a lady at the trial say the men ought to go to jail for their ideas. 
He had spoken with both defendants in jail and had not believed them 
murderers: 


“Did you ever talk with Vanzettir—I talked with Vanzetti. Sacco is in 
a state of mind of suspicion. 

You are now talking of them as what they were before the trial?—Before 
the trial. Vanzetti was more calm. 

(By Judge Grant.) Have you seen them sinceP—I have seen them sev- 
eral times in Dedham. One day last year, or two years ago, I was there. . . . 

(By Mr. Thompson.) May I ask you this: You are a lawyer and you 
have a great deal to do. You are quite familiar with your people, you 
know them pretty well, you know them in society, you know them gen- 
erallyr—Yes, I see them every day. 

What is your impression of Sacco and Vanzettir—Mr. Thompson, I 
have talked with Vanzetti once in my life; I have talked with Sacco prob- 
ably twice. Sacco, | have no objection to making the division about him, 
| say he is a very exalted man. He was talking me about Karl Marx and 
those men and what he found in it, and when a man has no education and 
begins to read that literature he gets an indigestion of it. 

I meant more as being possible criminals. Did they impress you as being 
of a criminal nature or as men deluded?—I cannot say. When | was with 
these men | had not the impression I was talking with a murderer. That is 
a question of impression.” [5249] 

The last witness was heard on July 2Ist, 1927. This was Rosen, who 
had been an alibi witness for Vanzetti. He did little more than reaffirm what 
he had said before. Mr. Thompson then informed the Committee that 

1See p. 325. 

2 See Part I], Chapter I1J, pp. 379-381. 


VIEWS OF THE DEFENSE COMMITTEE 155 


Boda, whose real name was Buda, was living in Italy and would come back 
if his expenses were paid and if it were arranged he should not be troubled 
by the Federal authorities. 


GARDNER JACKSON, of the Defense Committee discussed the attitude of 
the Lowell Committee on publicity of its hearings at some length: 


“(By Mr. Thompson.) Do you desire to say anything to the Committee on 
that subject? If you do, I think they will hear you.—If they know your views, 
I am sure they know my views. | feel that it will satisfy no one, no matter 
what the decision is, because no one will know what has gone on unless the en- 
tire record 1s spread open and arguments are heard publicly on the entire 
record. [ q'tote quite—seeing as it is confidential—a managing editor of one 
of the Boston papers who told me Saturday night, “The reason that you have 
not succeeded in getting the truth of this case open is because you have not 
had a courageous newspaper in New England behind you. If you had a 
courageous newspaper you would have had open hearings and the world 
would have known what was going on,” and he thinks it was a cardinal 
error to start these things as secret hearings, and I agree with him thoroughly. 

I wanted you to have an opportunity to say whatever you desired, be- 
cause I am counsel for Sacco and Vanzetti and not for the Committee. 
You speak independently and for the Committee and for this group of 
Italians. Of course, you have a right to say what you have to say.—Of course, 
this group of Italians, I will say very frankly, are getting more and more 
and more nervous all the time, because our only knowledge of what is 
transpiring here comes from the witnesses who call us up and say the 
Governor said so-and-so and so-and-so, statements that are so inflaming 
to them,—I mean, indicate such an attitude of mind on the part of the 
Governor, and such a lack of trust in the defense witnesses, and such a 
presumption in favor of anything against these two men, that they are 
really in a very aggravated condition, and | am frankly in a hard position 
down there myself trying to maintain an equal balance in our approach to 
the public and toward the problem in the whole. 

(By Judge Grant.) You do know, do you not, that where any new evi- 
dence has been introduced of any sort, that Mr. Thompson and Mr. Ehr- 
mann have been allowed to hear 1t?—No. 

PRESIDENT LowEL-. Not only to hear it, but to cross-examine any witnesses. 

Mr. THompson. Before this Committee. 

Yes, | am speaking for our Committee.—Yes. 

And wherever the defendants’ counsel, Mr. Thompson and Mr. Ehr- 
mann, had any new evidence to present, we disregarded entirely all tech- 
nicalities or rules of evidence, and allowed them to put in any evidence 
which they thought would bear on the case, whether it would be legally 
admissible or not, we put no bars up against them in that way. I wanted 
you to understand that this Committee had adopted thz1 rule from the 
startr—Yes, sir. 

And that the District Attorney, when he appeared here, was, although 
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we did not compel him to do so, he was perfectly ready to be cross-examined 
by Mr. Thompson and Mr. Thompson did cross-examine [5241] him when 
he made a statementr—yYes. | was speaking specifically of the Governor. 

You did not give me that impression. | thought you meant to include 
this Commission.—I did not mean to include you. This Committee— 

You said you knew nothing of what had taken place because Mr. Thomp- 
son said his lips were sealed, but all the evidence has been taken down by 
Mr. Thompson's own stenographer as well as by the official court stenog- 
rapher. 

Mr. THompson. Not all of it, gentlemen, only recently. 

Jupce Grant. All except the first day you have had copies given to you 
of everything. 

Mr. THompson. | have not yet. | expect them. 

(By President Stratton.) You addressed the Commission as ‘you.’ You 
said, ‘You have made a cardinal error.’-—I did not mean that. | do mean 
to say that this gentleman with whom | discussed this case, and with whom 
] agreed, did say just that, that you, as well as Governor Fuller, he thought 
had made a very cardinal error in not having the hearings public; and 
the one specific thing that I have heard discussed more than anything else 
was the fact that Judge Thayer was brought in here and that you did not 
allow Mr. Thompson to cross-examine Judge Thayer. 

(By President Lowell.) Do you think that would have been a proper 
thing to dor—Yes, seeing as all the new evidence, or, at least, a major part 
of the new evidence that was brought in had to do with Judge Thayer him- 
self, and he was the man— 

Has there been any new evidence brought in on the subject of his mis- 
conduct at the trialf—Certainly there has been new evidence pertaining to 
his conduct at the trial, maybe not specifically as to his actions at the trial. 

I mean, as to his actions at the trial—But his state of mind, there has 
been new evidence to show what his state of mind was. 

Have we not allowed all that evidence to be brought outP—Yes, you have. 

(By Judge Grant.) And it was taken downr—Yes, sir. 

(By Mr. Thompson.) Was your difficulty in not being allowed to cross- 
examine or to know what he saidr—Well, that is all I mean; I did not mean 
to use the phrase ‘cross-examination.’ 

| wish you would use language with considerable accuracy here.—I am 
sorry. All we feel is that, here was the man whom we consider to have been 
a very biased judge, and all this testimony was adduced to bear out our con- 
tention that he was biased, and he was brought in and we do not know what 
he said. We don’t know whether he denied or affirmed the charges that have 
been brought against him, and we think that that is not quite fair to 
us. [5242] 

(By Judge Grant.) You could see the disadvantage, in one way, of trying 
the case publicly to the newspapersr—Oh, yes. 

That it would be an interminable proceeding. With no rules of evidence 
it might last years, because all sorts of statements could be put in, of any 
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nature or sort, and we are not sitting as a court. We are simply an ad- 
visory board for the purpose of hearing what is to be said on the matter, 
and therefore, if it were to be thrown open to the public, it would simply 
be an impossible proceeding.—I can understand your fear. 

No, no. Not fear.—I don’t mean fear; the fear of getting it drawn out, 
and so forth. 

JupGcE Grant. Impossible proceedings. 

(By President Lowell.) You remember this, that our business is to find 
out the truthr—lI appreciate that. 

And that our business is not at all to hear a controversy between the 
parties r-—Y es. 

But to find the truth. You recognize we have no power to summons 
witnesses in here, and it would be very difficult for us to find the truth 
if what the witness said was going to be published in the papers. We could 
not get them before us and get them to tell the truth—wWell, sir, that is 
just really where | disagree with you, because | do not think men are half 
as apt to tell the truth when they know it is not going to be published as 
they are if they know it is going to be published. 

| am not speaking about their telling lies, that 1s not it, but I am speak- 
ing about their coming up here at all and giving us their stories. We have 
had difficulty in getting people to come up here to speak to us and get 
their stories—Yes, I can conceive of that point. I can see that point but I 
think the other point far overweighs it so infinitely that it seems to me 
that the very fact of privacy gives a chance for a man who has an ax to 
grind of one sort or another to grind it. 

(By President Lowell.) We do not find that they have axes to grind.—I 
find many of them.” [5243] 


Arguments were made before the Committee on July 25th, 1927. In con- 
cluding his presentation of the case Mr. Thompson said: 


“The ablest men in Massachusetts who respect the courts are forced into 
a corner. We have got either to make some explanation that won’t be ac- 
cepted and that really can’t commend itself to our own judgment as sincere, 
candid and fair, or else we have got to admit that this trial was a mistake 
and a miscarriage of justice, that it was unfairly conducted, that there 
was a reasonable doubt, which has been enormously increased since, and 
that our courts have been unable to correct the error then made, and there- 
fore the Governor should pardon these men, whether or not you now be- 
lieve they are guilty, whether or not you think that in five years from now 
the evidence would be stronger against them or weaker against them. The 
day has gone by, the State has had its chance, the trial has occurred. These 
arguments have all taken place. The courts have finished, and this 1s the re- 
sult of this case. ; 

“You are the only people now standing between Sacco and Vanzetti and 
the electric chair. It may be the Governor has done his best. !'e has seen all 
the witnesses, though in secret. We don’t know what really occurred before 
him. But he is not a lawyer; he is not trained; he is not here for the purpose 
of assuming the burden which he has in part, at least, delegated to you. You 
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are trained men, you are supposed to be competent to judge matters of 
this kind; you have a most solemn duty to perform, even if the lives of these 
two men were worthless, even if their lives counted for nothing. It is the ac- 
countability of the State of Massachusetts to the entire civilized world 
that 1s at stake here, whether we shall stand up in our boots and say, ‘Yes, 
we have made an awful blunder, but we shall see that it never happens 
again; we will see that measures are taken to prevent a recurrence of such 
a thing as this. But we do not intend to run to cover. We will admit our 
mistake; we will admit that our courts have fallen down and failed, owing 
partly to things for which they are not responsible, but they have failed. 
[hese men are going free. Let them be deported, but we will never execute 
men who were tried before a judge who called them foul names while the 
trial was going on and afterwards, who abused their counsel without prov- 
ocation who misstated the evidence, who invented quotations which never 
occurred of the testimony of one of these defendants, and against whom 
the things can be said that have been said without the possibility of suc- 
cessful contradiction.’ 

“Now [ am through with this case. | have done the best I could with 
it. | have labored here for years to try to bring about elementary Justice, 
and if | tail I shall feel bitterly disappointed but not remorseful. | have 
[5333] done what | could, and I ask you to do what you can to prevent 
what, if not prevented, will be to the everlasting disgrace of this State.” 
[ 5334] 


Mr. Ranney, for the prosecution, concluded by arguing: 


“Now, gentlemen, as meagre as this argument has been, and as much as 
I have boiled it down to a practical skeleton, please let me say this: First, 
that if Judge Thayer’s mind was prejudiced at the trial, that must have 
shown itself in the record, and we urge that it does not; second, if Judge 
Thayer’s mind was prejudiced after the trial and during the pendency of 
the motions for new trial, or during the history of the motions for new 
trial, then you will surely find something in the decisions or the [5346] re- 
sults of his decisions, his findings, in other words, of those motions, and | 
want this Commission to study those motions, and if you can find that you 
agree with those decisions, then surely it negatives the prejudiced mind of 
this Judge; and, moreover, we go one step further, that even though you 
do not fully agree with the result of his finding, if you believe that was 
within reason, a reasonable decision, then there is no evidence of a preju- 
diced mind. 

“Now, these are our theories, gentlemen. They may or may not be sound. 
We have stood a great deal in the last two years and a half; we have seen 
Court, District Attorney, his assistant, the deputy sheriff and all con- 
cerned with this case attacked, their reputations hurt, black things said 
about them, their reputations hurt forever by the wide publication of their 
attacks throughout the world, and the spreading of literature apparently 
by their clients’ committees. Irreparable harm has been done in the de- 
fense of this case. How can Judge Thayer ever be the same man again? 
How can Katzmann or Williams be the same again after the things that 
have been said about them here, some of which have been published, though 
not those said in this room,—things that are said with the ease and con- 
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fidence of my brother, but things which are bitter, black statements, in- 
dicating not only prejudiced conduct but foul conduct? 

“This Commission is in a very difficult situation, it seems to me. You 
must not say, gentlemen, that because the press of a large section of the 
country, and because many people have taken up the cause of these men, 
that there is a wide public following of them and that because of that it 
would be better as public policy to relieve them of the full penalty which 
has been given them, because, gentlemen, in doing that you destroy our 
courts, and | know you will not do that. | know that you will give to the 
Governor in reporting these facts only your findings, uninfluenced by public 
opinion, and if you gentlemen, with your wide experience in life and your 
technical training and your splendid position in this community, feel that 
a wrong was done, that there was fraud here, that these men did not get 
a fair trial, we shall be the first to congratulate you for your effort and 
stand back of your judgment. But if you cannot find the fraud or the 
wrong, | know that this Commission will report its facts without refer- 
ence to public opinion, which we admit has grown very strong in some 
places. 

“I am sorry if I have been hasty before you. I did not mean to be, and 
I simply want to say one personal word: It has been a very difficult piece 
of work, and I trust that you will not have to have any more hearings in 
this case in the hot summer weather. I can only thank you for your consid- 
eration, and I| know, sirs, that you will give to this case the most perfect 
consideration, outside of public opinion.” [5347] 


Of the proceedings which during all this time had been going on before 
the Governor little can be said in the absence of any official record. The 
newspapers kept close track of all the Governor's movements and of all 
the people whom he saw. They also published accounts of the interviews 
which some of these persons gave. Counsel for the defendants sent to the 
Governor the reports made by the Pinkerton detectives on the Bridgewater 
hold-up. In a letter dated June 15th, 1927, analyzing these reports, counsel 
pointed out many instances of what they called the “forcing of evidence”’ 
to tie together the Bridgewater and Braintree crimes, by the artificially 
strained use of Boda and the Buick car as connecting links between the two. 
They said that a reward of $1,000 had been paid by the White Company of 
Bridgewater and that some of it had gone to the police. Whether the Gover- 
nor paid any attention to the Pinkerton reports does not appear. There can 
be little doubt that if they had been available to the defense at the trial in 
Plymouth the identification testimony against Vanzetti would have been dis- 
credited, so great are the discrepancies between the statements made to 
these detectives and the testimony given at that trial.’ 

It was reported that Governor Fuller asked Miss Splaine to describe 
a man in an automobile and was so satisfied with the result of this test that 
he accepted her identification of Sacco as correct. Adherents of the defense 
maintained that the conditions of this test did not sufficient:y correspond 
with those of April 15th, 1920, to give the results any value. Without more 


1See pp. 184-187. 
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particulars than are available on this matter it is impossible for the reader 
to draw any conclusions. 

Robert C. Benchley, one of the witnesses on the subject of Judge Thayer’s 
prejudice, was interviewed by Governor Fuller and reported that he had 
been challenged by the Governor to show him a single place in the record 
which indicated that the trial had not been fair. John J. Richards, formerly 
United States Marshal in Providence, who, as such, had been active in the 
prosecution of the Morelli gang for stealing, is reported to have said, on 
leaving the Governor, that that official’s attitude was one of suspicion and 
hostility. 

Calvin H. Goddard, an expert in the examination of firearms, who claimed 
to have an infallible method of determining whether a particular bullet had 
been fired from a particular pistol, offered to make tests with the Sacco pistol 
and the mortal bullet. Such tests were made on June 3d, 1927, without the 
codperation of counsel for the defendants, but in the presence of Professor 
Gill, who had made measurements for the defense the year before. Mr. 
Goddard expressed his conclusion that Sacco was guilty and wrote the Gov- 
ernor accordingly. Professor Gill was reported as having expressed doubt 
about the correctness of his earlier views after seeing Goddard make his 
test. Governor Fuller assured Mr. Thompson that he had paid no attention 
to this communication from Goddard. There was later newspaper contro- 
versy on this subject and there appeared in several periodicals articles which 
purported to show the unreliability of Goddard’s methods. One of these arti- 
cles, that in the Nation, brought about a libel suit which was later dropped. 

The Governor spoke with both defendants in jail—with Sacco but briefly, 
as Sacco would not discuss the case; with Vanzetti, twice at length. On leav- 
ing him the second time, late on the night of July 26th, Governor Fuller 
shook hands with Vanzetti. And in a letter which the latter wrote imme- 
diately afterwards he interpreted this action of the Governor’s as a favor- 
able sign. 

A few days before the Governor made his report he interviewed two 
members of the Defense Committee, Gardner Jackson and Aldino Felicani, 
and asked them for proof that Vanzetti, on the day before Christmas in 
1919, had actually had for sale the eels on which he based his alibi in the 
Bridgewater case. Mr. Ehrmann succeeded in finding in the office of 
Corso and Gambino of 112 Atlantic Avenue, Boston, an old receipt book 
of the firm of Corso & Canizzo from 1919. It showed that on December 
20th, 1919, this firm had shipped by American Express a forty-pound barrel 
to B. Vanzetti at Plymouth. The book was turned over to the Governor on 
August 2nd, 1927, the page in question having first been photographed. 

Already, before the Governor received this last evidence, he was in pos- 
session of the report of his Advisory Committee. This was dated July 27th, 
just two days after the conclusion of the arguments before it, and six days 
after the last witness had testified. 

Originally the execution had been set by Judge Thayer for July 10th. The 
evident impossibility of arriving at a decision before that time induced 
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Governor Fuller to postpone the execution for one month; but the postpone- 
ment was not announced until the convicted men had been brought to the 
death cells in Charlestown Prison. The members of the Committee appar- 
ently did not wish to ask the Governor for a further respite. They therefore 
prepared their report almost immediately after the conclusion of the argu- 
ments before them. 

It is to be regretted that a speedy decision should have appeared so desir- 
able. A truly reflective judgment on issues as complicated as those presented 
in this case could hardly have been arrived at without the passage of time. 
That withdrawal from activity and lapse of time tend to throw the raw 
material of a problem into clear focus and proper perspective is a fact that 
throughout the ages has been recognized by priest and statesman. Under 
civilizations differing widely from each other retreats have been provided 
for those burdened with unusual cares and responsibilities, that they might 
find in seclusion and time the way to wise decisions. 

In the present case neither Governor Fuller nor the members of his Ad- 
visory Committee seemed to feel the advisability of a withdrawal of this 
nature. 

Their reports are given in full: 


d. The Report of Governor Fuller 


“Boston, MAssAcHusETTs, AuGcusT 3, 1927. 


“On April 15th, 1920, a paymaster and his guard were held up, robbed 
and brutally murdered at South Braintree, Massachusetts. On May 5th, 
1920, Nicola Sacco and Bartolomeo Vanzetti were arrested; they were later 
tried and found guilty of the murder. The verdict was followed by seven 
motions for a new trial and two appeals to the Supreme Court for the Com- 
monwealth, all of which were heard and later denied. Prior to the trial 
of the two men in this case, Vanzetti had been arrested, tried and convicted 
of an attempted holdup on December 24, 1919, at Bridgewater, Massachu- 
setts, and sentenced to fifteen years imprisonment. 

“The appeal to the Governor was presented by counsel for the accused 
on May 3rd of the present year. It was my first official connection with 
the case. 

‘This appeal, presented to me in accordance with the provision in the 
Constitution of our Commonwealth, has been considered without intent on 
my part to sustain the courts if | became convinced that an error had been 
committed or that the trial had been unfair to the accused. 

“| realized at the outset that there were many sober-minded and conscien- 
tious men and women who were genuinely troubled about the guilt or inno- 
cence of the accused and the fairness of their trial. It seemed to me I ought 
to attempt to set the minds of such people at rest, if it could be done, but 
I realized that with all | could do personally to find out the truth, some 
people might well in the end doubt the correctness of any conclusion that 
I, or in fact any other one man, might reach. | believed that I could best re- 
assure these honest doubters by having a committee conduct an investiga- 
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tion entirely independent of my own, their report to be made to me and 
to be of help in reaching correct conclusions. | felt that if after such a com- 
mittee had conducted its investigation independently we were not 1n sub- 
stantial agreement, then the course of Massachusetts justice did not flow in 
as clear a channel as | believed it should. The final decision and responsibil- 
ity was, of course, mine. For this committee | desired men who were not 
only well and favorably known for their achieve[ 5378 c|ments in their own 
lines, but men whose reputations for intelligence, open-mindedness, intel- 
lectual honesty and good judgment were above reproach. | asked to serve on 
that committee President Abbott Lawrence Lowell of Harvard University, 
former Judge Robert Grant, and President Samuel W. Stratton of Massa- 
chusetts Institute of Technology. No one of them hesitated when asked to 
serve. They began work as soon as their other affairs could be arranged, 
labored continuously during much of June and through July, holding their 
sessions independently, and arrived unanimously at a conclusion which is 
wholly in accord with mine. The public owes these gentlemen its gratitude 
for their highminded, unselfish service on this disagreeable and extremely 
important problem. 

“The court proceedings in this case may be divided into two parts: first, 
the trial before the jury with Judge Thayer presiding; second, the hearings 
on the succession of motions for a new trial which were addressed to the 
judge and passed upon by him. All those proceedings have been attacked 
by some of the friends of the accused men and their counsel. 

‘The attacks on the jury trial take two forms :—first, 1t is asserted that 
the men are innocent and that there was not sufficient evidence before the 
jury to justify a finding of guilty; second, it is asserted that the trial itself 
was unfair. The attacks on the proceedings and on the motions for a new 
trial are in substance that the judge was biased and unable to give the mo- 
tions fair and impartial consideration. 

“The inquiry that I have conducted has had to do with the following 
questions :— 

“Was the jury trial fair? 

“Were the accused entitled to a new trial? 

“Are they guilty or not guilty? 

“As to the first question, complaint has been made that the defendants 
were prosecuted and convicted because they were anarchists. As a matter of 
fact, the issue of anarchy was brought in by them as an explanation of 
their suspicious conduct. Their counsel, against the advice of Judge Thayer, 
decided to attribute their actions and conduct to the fact that they were 
anarchists, suggesting that they were armed to protect themselves, that they 
were about to start out, at ten oclock at night, to collect radical [5378 d] 
literature, and that the reason they lied was to save their friends. 

“| have consulted with every member of the jury now alive, eleven in 
number. They considered the judge fair; that he gave them no indication 
of his own opinion of the case. Affidavits have been presented claiming that 
the judge was prejudiced. I see no evidence of prejudice in his conduct of 
the trial. That he had an opinion as to the guilt or innocence of the accused 
atter hearing the evidence is natural and inevitable. 

“The allegation has been made that conditions in the court room were 
prejudicial to the accused. After careful inquiry of the jury and others, | 
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find no evidence to support this allegation. I find the jurors were thor- 
oughly honest men and that they were reluctant to find these men guilty 
but were forced to do so by the evidence. I can see no warrant for the asser- 
tion that the jury trial was unfair. 

“The charge of the judge was satisfactory to the counsel for the accused 
and no exceptions were taken to it. The Supreme Judicial Court for the 
Commonwealth has considered such of the more than 250 exceptions taken 
during the course of the trial as counsel for the accused chose to argue and 
over-ruled them all, thus establishing that the proceedings were without 
legal flaw. 

“| have read the record and examined many witnesses and the jurymen 
to see from a layman’s standpoint whether the trial was fairly conducted. 
I am convinced that it was. 

“The next question is whether newly discovered evidence was of suffi- 
cient merit to warrant a new trial. 

“After the verdict against these men, their counsel filed and argued 
before Judge Thayer seven distinct supplementary motions for a new trial 
six of them on the ground of newly discovered evidence, all of which were 
denied. | have examined all of these motions and read the affidavits in sup- 
port of them to see whether they presented any valid reason for granting 
the accused men a new trial. | am convinced that they do not and | am 
further convinced that the presiding judge gave no evidence of bias in 
denying them all and refusing a new trial. The Supreme Judicial Court for 
the Commonwealth, which had before it appeals on four of the motions 
and had the opportunity to read the same affidavits which were submitted 
to Judge Thayer, declined to [5378e] sustain the contentions of counsel 
for the accused. In my own investigations on the question of guilt, | have 
given these motions and their supporting affidavits and the witnesses every 
consideration. 

“T give no weight to the Madeiros confession. It is popularly supposed 
he confessed to committing this crime. In his testimony to me he could 
not recall the details or describe the neighborhood. He furthermore stated 
that the Government had doublecrossed him and he proposes to double- 
cross the Government. He feels that the District Attorney’s office has treated 
him unfairly because his two confederates who were associated with him in 
the commission of the murder for which he was convicted were given lite 
sentences, whereas he was sentenced to death. He confessed the crime for 
which he was convicted. | am not impressed with his knowledge of the South 
Braintree murders. 

“It has been a difficult task to look back six years through other people's 
eyes. Many of the witnesses told me their story in a way I felt was more 
a matter of repetition than the product of their memory. Some witnesses 
replied that during the six years they had forgotten; they could not re- 
member: that it was a disagreeable experience and they had tried to forget 
it. | could not hope to put myself in the position of a juryman and have 
the advantage of seeing the witness on the stand and listening to the evi- 
dence and judging the spoken word. The motions for a new trial, however, 
were all made from affidavits and therefore they could be reviewed under 
the same circumstances as prevailed when the Judge heard them. 

“The next question, and the most vital question of all, is that of the 
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should be subjected to questions by counsel,—certainly in the absence of 
specific evidence of misconduct. The Committee had thought that this 
principle should be applied also to Mr. Katzmann, the District Attorney 
who tried the case, but after he had talked with the Committee he con- 
sented to be questioned by Mr. Thompson. With these exceptions, and 
what came incidentally in an inspection of the scene of the murder, and a 
visit to Sacco, Vanzetti and Madeiros in prison, all testimony has been 
submitted to the [53781] Committee in the presence of both counsel; nor 
has any member of the Committee received evidence separately. Such a 
course has seemed to us desirable in order to give counsel an opportunity 
to meet and rebut any evidence presented to us. Moreover, the Committee 
have heard all evidence the counsel desired to present, and except as 
aforesaid has investigated in their presence any matters that seemed to bear 
on the questions before us. 

‘The inquiry that you have asked the Committee to undertake seems 
to consist of answering the three following questions: 

(1) In their opinion, was the trial fairly conducted? 

(2) Was the subsequently discovered evidence such that in their opin- 
ion a new trial ought to have been granted? 

(3) Are they, or are thev not, convinced beyond reasonable doubt that 
Sacco and Vanzetti were guilty of the murder? 

“To us the reading of the stenographic report of the trial gives the im- 
pression that the Judge tried to be scrupulously fair. 

‘The cross-examination by Mr. Katzmann of the defendant Sacco on the 
subject of his political and social views seems at first unnecessarily harsh, 
and designed rather to prejudice the jury against him than for the legiti- 
mate purpose of testing the sincerity of his statements thereon; but it must 
be remembered that the position at that time was very different from what 
it is now. We have heard so much about the communistic or radical opin- 
ions of these two men that it 1s hard to put ourselves back into the position 
that they, and particularly Sacco, occupied at the time of the trial. There 
had been presented by the Government a certain amount of evidence of 
identification, and other circumstances tending to connect the prisoners 
with the murder, of such a character that—together with their being armed 
to the teeth and the falsehoods they stated when arrested—would in the 
case of New England Yankees, almost certainly have resulted in a verdict 
of murder in the first degree,—a result which the evidence for the alibis 
was not likely to overcome. Under these circumstances it seemed necessary 
to the defendants’ counsel to meet the inferences to be drawn from these 
falsehoods by attributing them to a cause other than consciousness of guilt 
of the South Braintree murder. 

“From the statements before the Committee by the Judge and by one 
of the counsel for the defendants it appears that Judge Thayer suggested, 
out of the presence of the jury, that the counsel [5378 j] should think seri- 
ously before introducing evidence of radicalism which was liable to preju- 
dice the jury; but at that stage of the case the counsel thought the danger 
of conviction so great that they put Sacco and Vanzetti on the stand to 
explain that their behavior at and after their arrest was due to fear for 
themselves or their friends of deportation or prosecution on account of their 
radical ideas, conduct and associations, and not to consciousness of guilt of 
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the murder at South Braintree. We have already remarked that at the 
present moment their views on these subjects are well known, but they 
were not so clear at the time. Save for his association with Vanzetti, and 
his own word on direct examination, there was, up to the time of his cross- 
examination, in the case of Sacco no certainty that he entertained any such 
sentiments. The United States authorities, who were hunting for Reds, 
had found nothing that would justify deportation or other proceedings 
against either of these men. Except the call for a meeting found in his 
pocket, there was no evidence that Sacco had taken a prominent part in 
public meetings, or belonged to any societies of that character; and although 
wholesale arrests of Reds—fortunately stopped by the decision of Judge 
Anderson of the United States Circuit Court—had recently been made in 
Southeastern Massachusetts, these men had not been among those arrested. 
At that time of abnormal fear and credulity on the subject little evidence 
was required to prove that anyone was a dangerous radical. Harmless pro- 
fessors and students in our colleges were accused of dangerous opinions, 
and it was almost inevitable that anyone who declared himself a radical, 
possessed of inflammatory literature, would be instantly believed. For 
these reasons Mr. Katzmann was justified in subjecting Mr. Sacco to a rig- 
orous cross-examination to determine whether his profession that he and 
his friends were radicals liable to deportation was true, or was merely 
assumed for the purpose of the defense. The exceptions taken to his ques- 
tions were not sustained by the Supreme Court. 

“It has been said that while the acts and language of the Judge, as they 
appear in the stenographic report, seem to be correct, yet his attitude and 
emphasis conveyed a different impression. But the jury do not think so. 
They state that the Judge tried the case fairly; that they perceived no bias; 
and indeed some of them went so far as to say that they did not know 
when they [5378 k] entered the jury room to consider their verdict whether 
he thought the defendants innocent or guilty. It may be added that the 
Committee talked with the ten available members of the jury—one, the 
foreman, being dead, and another out of reach in Florida. To the Com- 
mittee the jury seemed an unusually intelligent and independent body of 
men, and withal representative, seven of the twelve appearing to be wage- 
earners, one a farmer, two engaged in dealing in real estate, a grocer and 
a photographer. Each of them felt sure that the fact that the accused were 
foreigners and radicals had no effect upon his opinion, and that native 
Americans would have been equally certain to be convicted upon the same 
evidence. 

“Affidavits were presented to the Committee and witnesses were heard 
to the effect that the Judge, during and after the trial, had expressed his 
opinion of guilt in vigorous terms. Prejudice means an opinion or sentiment 
before the trial. That a judge should form an opinion as the evidence 
comes in is inevitable, and not prejudicial if not in any way brought to 
the notice of the jury, as we are convinced was true in this case. Through- 
out this report the Committee have refrained from reviewing the evidence 
in detail and have stated only their conclusions with comments upon points 
that seemed of special significance. From all that has come tu us we are forced 
to conclude that the Judge was indiscreet in conversation with outsiders 
during the trial. He ought not to have talked about the case off the bench, 
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and doing so was a grave breach of official decorum. But we do not believe 
that he used some of the expressions attributed to him, and we think that 
there is exaggeration in what the persons to whom he spoke remember. Fur- 
thermore, we believe that such indiscretions in conversation did not affect 
his conduct at the trial or the opinions of the jury, who, indeed, so stated to 
the Committee. 

“In one of the motions for a new trial Mr. Thompson, now counsel for 
the defense, contended that between the District Attorney and officers of 
the United States Secret Service engaged in investigating radical movements 
there had been collusion for the purpose either of deporting these defendants 
as radicals or of convicting them of murder, and thus of getting them out of 
the way; that with this object Mr. Katzmann agreed to cross-examine them 
on the subject of their opinions, and that the files of the Federal Department 
of Justice contain material tending to [53781] show the innocence of Sacco 
and Vanzetti. In support of these charges he filed affidavits by Ruzzamenti, 
Weyand, Letherman and Weiss which declared that the files of the Federal 
Department of Justice would show the correspondence that took place in 
the preparation of the case; but none of these affidavits states or implies that 
there is anything in those files which would help to show that the defendants 
are not guilty. For the Government to suppress evidence of innocence would 
be monstrous, and to make such a charge without evidence to support it Is 
wrong. Mr. Katzmann in answer to a question by Mr. Thompson stated to 
the Committee that the Federal Department had nothing to do with the 
preparation of the case, and there is no reason to suppose that the Federal 
agents knew the evidence he possessed. He stated also that he made no agree- 
ment with them about the cross-examination. A spy named Carbone was, 
indeed, placed in the cell next to that of Sacco, and it was stated in an 
agreement of subsequent counsel that this was to get from him informa- 
tion relating to the South Braintree murder; but Mr. Katzmann, in an- 
swer to a question by Mr. Thompson, informs us that that is a mistake; that 
the Federal authorities wanted to put a man there with the hope of getting 
information about the explosion on Wall Street. To this he and the sheriff 
consented, but no information was in fact obtained. 

“Before the Committee Mr. Thompson suggested that the fatal bullet 
shown at the trial as the one taken from Berardelli’s body, and which caused 
his death, was not genuine; that the police had substituted it for another, 
in order by a false exhibit to convict these men; but in this case, again, he 
offered no credible evidence for the suspicion. Such an accusation, devoid 
of proof, may be dismissed without further comment, save that the case 
of the defendants must be rather desperate on its merits when counsel feel 
it necessary to resort to a charge of this kind. 

“The claim that the District Attorney failed to summon witnesses fa- 
vorable to the defendants, or to give the names to their counsel, will be 
discussed when treating of the motions for a new trial. 

‘‘Again it is alleged that the whole atmosphere of the court-room and 
its surroundings, with the armed police and evident precautions, were such 
as to prejudice the jury at the outset; while the remark of the Judge to the 
talesmen that they must do [5378 m] their duty as the soldier boys did in 
the war was of a nature to incline them against the prisoners. The jury do 
not seem to have been conscious of any such influence, or of the presence 
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of any unusual number of police. Nor do they appear to have entered upon 
the case with the slightest predisposition in favor of the prosecution, some 
of them at least very far from it. We do not think these allegations have a 
serious foundation. 

“To summarize, therefore, what has been said: The Committee have 
seen no evidence sufficient to make them believe that the trial was unfair. 
On the contrary, they are of opinion that the Judge endeavored, and en- 
deavored successfully, to secure for the defendants a fair trial; that the 
District Attorney was not in any way guilty of unprofessional behavior, 
that he conducted the prosecution vigorously but not improperly; and that 
the jury, a capable, impartial and unprejudiced body, did, as they were in- 
structed, ‘well and truly try and true deliverance make.’ 

“If the trial was fairly conducted, we are brought to the second point,— 
whether, on account of newly discovered evidence, any of the motions 
for a new trial should have been granted. So far as exceptions to the denial 
by the Judge of these motions have been taken to the Supreme Judicial 
Court of the Commonwealth, they have not been sustained there; but the 
counsel for the defendants contend that the Supreme Court decided only 
that these matters were properly within the discretion of the Judge, and that 
his discretion had not been abused. They urge, therefore, that while the 
Judge’s discretion was not illegally, it was in fact wrongly, exercised, be- 
cause he was too prejudiced to be impartial; and that a wholly impartial 
exercise of discretion would have brought an order for a new trial. 

“There can be no doubt that the Judge has been subjected to a very 
severe strain. Apart from the responsibility that he has borne, the nature 
of the criticisms made upon him has had its effect; and the Committee are of 
opinion that while there is no sufficient evidence that his capacity to decide 
rightly the questions before him in this case has been impaired, nevertheless 
he has been in a distinctly nervous condition. The Committee have felt 
constrained, therefore, to examine the motions for a new trial and the 
evidence on which they are based, with a view of determining whether 
in their opinion the discretion of the Judge on each motion was in fact rightly 
exercised. We cannot put ourselves in the [5378n] position of the jury 
at the trial, because we cannot see the witnesses upon the stand, and there- 
fore have not the opportunities they possessed of judging the weight to be 
given to the testimony of each witness. Even 1f we were to see them all 
now, their appearance may be very different from what it was under cross- 
examination. But the motions for a new trial were all heard on affidavits 
or depositions, without oral evidence, and therefore the Committee are in 
the same position with regard to their credibility and weight as was the 
Judge when he heard them. 

“The first of these motions for a new trial is that known by the name 
of Gould. He was a by-stander through the lapel of whose coat a bullet 
was fired by the bandits, and who was questioned by the police. He was 
not called as a witness by the prosecution, but he was certainly close to the 
car, and has since made an affidavit to the effect that the men he saw were 
not the defendants. Two questions arise in his case; first whether his evi- 
dence, discovered by the defendants since the trial, is sufficient to demand 
a new trial; and second whether it shows a suppression of evidence by 
the Commonwealth. In regard to the first, he certainly had an unusually 
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good position to observe the men in the car; but on the other hand his 
evidence is merely cumulative, the defendants having produced a large 
number of witnesses to swear to the same thing, and it is balanced by two 
other new witnesses on the other side. One is Mrs. Hewins, who stated to 
Mr. Thompson, as appears in one of his affidavits, that the bandit car 
stopped to ask the way at her house and that Sacco was driving it. Sacco, 
if guilty, may have been doing so at that moment, or she may have mis- 
taken whether he was behind the wheel or in the other place on the front 
seat. The other witness is Mrs. Tattoni,? formerly Lottie Packard, who 
claims to have known Sacco when he was working in the factory of Rice & 
Hutchins where she also worked, and to have seen him at South Braintree on 
the morning of April 15th on Pearl Street. The woman is eccentric, not unim- 
peachable in conduct; but the Committee believe that in this case her testi- 
mony is well worth consideration. There seems to be no reason to think that 
the statement of Gould would have any effect in changing the mind of the 
jury. The second question is whether the failure either to put Gould upon 
the stand or to give his name to the defendants amounts to a suppression 
of evidence. Gould was questioned within a few days of the murder, before 
the present [53780] defendants were thought of in connection with the 
crime, and apparently was not followed up because it was not thought he 
could give valuable testimony whoever the criminals might turn out to 
be. By occupation he was itinerant, and there is no evidence that he had an 
opportunity to see Sacco and Vanzetti after they were captured, and hence 
to sav whether they were or were not the men he had seen at South Brain- 
tree. There seems to the Committee to be nothing in the nature of a con- 
cealment by the prosecution of evidence that 1t believed valuable for the 
defense. 

“Another motion for a new trial is based upon the fact that Walter 
Ripley, the foreman of the jury, happened to have in his pocket through- 
out the trial three 38-caliber revolver cartridges of the same kind as those 
found in the revolver of Vanzetti when arrested. The Supreme Court in 
the case of that motion, as of others, held that the refusal of a new trial 
was within the discretion of the Judge; but, as we have observed, this does 
not decide that his discretion was rightly exercised. There is no evidence that 
the presence of these cartridges did influence the opinion of the jury; but 
the question for us is whether it may reasonably have done so, and we do 
not see how it could have had any such effect. It was suggested by Albert 
11. Hamilton, who made an affidavit as an expert, that the jury might have 
derived from these cartridges an erroneous opinion as to the age of those 
found in Vanzetti’s revolver. It is not easy to see how they could have 
formed any such opinion, or what material significance there was in the age 
of the Vanzetti cartridges. The presence of these objects in the jury room 
may have been irregular, but we do not see how it could have changed the 
result of the trial, and if so, the Judge ought not in justice to have ordered 
a new trial on that ground. 

‘Under the same motion was introduced an affidavit by William H. Daly, 
wherein he says that Ripley, when summoned as a talesman, in answer to 
the question by him whether he was to be a juror in this case replied ‘Damn 
them, they ought to hang them anyway.’ Now it is extremely improbable 
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that Ripley was so different from other men that he desired the disagreeable 
task of serving on this jury, and he had only to reveal what he had said to 
be excused. Yet in spite of a selective process in making up the jury, so 
rigorous that out of the first five hundred talesmen only seven were taken, 
he was one of these. He did [5378 p] not live to contradict the statement, 
and we believe that Daly must have misunderstood him, or that his recol- 
lection is at fault. 

“The fifth supplementary motion for a new trial is known by the name 
of Captain Proctor, the police officer who testified as an expert on the ques- 
tion whether the fatal bullet found in Berardelli’s body had been fired 
through Sacco’s pistol. At the trial he was asked in regard to this matter 
as follows: 


‘Q. Have you an opinion as to whether bullet no. 3 was fired from 
the Colt automatic which is in evidence? A. | have. 

Q. What is your opinion? A. My opinion is that it is consistent with 
being fired by that pistol.’ 


In his affidavit of October 20, 1923, he says that while he was examining 
the bullet in preparation for the trial his attention was repeatedly called 
by the prosecuting attorneys to the question whether he could find any 
evidence that would justify the opinion that the bullet taken from the body 
of Berardelli—which came from a Colt automatic pistol—came from the 
particular pistol taken from Sacco, but at .no time was able to find any 
evidence to convince him that it came from that pistol; that the District 
Attorney desired to ask him that question directly, but he repeatedly replied 
that if so, he would be obliged to answer in the negative. The two prosecut- 
ing attorneys in their affidavits denied that they had repeatedly asked him 
whether he had found evidence that the bullet was fired by Sacco’s pistol; 
and Mr. Williams, who interrogated him, added that the form of the ques- 
tion was suggested by Proctor himself. It may be noted that Mr. Katzmann 
stated to the Committee, in answer to a question by counsel for the Common- 
wealth, that before Proctor made his affidavit he—Mr. Katzmann—had 
refused to approve Proctor’s bill of $500 for expert testimony. Counsel for 
the defendants claim that the form of the question and answer was de- 
vised to mislead the jury; but it must be assumed that the jury understood 
the meaning of plain English words, that 1f Captain Proctor was of opin- 
ion that the bullet had been fired through Sacco’s pistol he would have 
said so, instead of using language which meant that it might have been fired 
through that pistol. In his charge the Judge referred to the expert evidence 
on the question whether the bullet had been fired from Sacco’s [5378 q] 
pistol, saying ‘To this effect the Commonwealth introduced the testimony 
of two experts, Messrs. Proctor and Van Amburgh.’ These two men did 
testify on the subject, the first saying that it might have gone through 
Sacco’s pistol, the second that it did so; the experts for the defendants giv- 
ing their opinion that it could not have gone through Sacco’s pistol. It may 
be observed that the prosecuting attorney did not put the words into Cap- 
tain Proctor’s mouth, but asked him simply what his opinion was, and that 
Captain Proctor in answer used words that seem not unadapted to ex- 
press his meaning. It does not seem to us that there is good ground to 
suppose that his answer was designed to mislead the jury. We shall return 





172 SENTENCE OF DEATH AND AFTER 


to this subject in connection with new evidence brought to the Committee. 

“In connection with this motion, affidavits by the experts, Albert H. 
Hamilton and Augustus H. Gill, supported by enlarged photographs, were 
submitted to prove that the bullet could not have been fired through Sacco’s 
pistol; while other experts, Charles Van Amburgh and Merton A. Robin- 
son, using the same photographs, stated their opinion that the marks ap- 
pearing thereon show that the bullet was fired through that pistol. An in- 
spection of the photographs, following the reading of these affidavits for 
the defendants and for the Government, leads us to the conclusion that the 
latter presented the more convincing evidence. We are of opinion, therefore, 
that the Judge could not properly have ordered a new trial on the Proctor 
motion. 

“Another motion for a new trial, denied by the Judge, was never brought 
by exceptions before the Supreme Judicial Court. It was based upon an affi- 
davit by Lola M. Andrews, stating that her evidence of identification at 
the trial was false. This is the witness who on cross-examination at the 
trial testified that Mr. Moore, then counsel for Sacco, at an interview 
with her suggested that she should take a vacation in Maine, and that if she 
lost her job in consequence he would find her as good or a better one; and 
who, after that interview, and after her identification of Sacco at the Ded- 
ham jail, was assaulted by a stranger at her home. Subsequent to the affidavit 
on which the motion was made, she swore to another in which she said that 
the former had been obtained by a threat of using discreditable events in 
her past life to the injury of her son; and the statements of Moore and 
another man employed by him show that they had [5378 r] hunted up, and 
told her they possessed, the information she claims they used. The Judge 
very properly refused to grant a new trial upon an affidavit procured in this 
way, and Mr. Moore let the matter drop. 

“We now come to the motion for a new trial, based upon the confession 
of Madeiros, and the affidavits that accompany it. The exceptions to the 
denial of this motion by Judge Thayer are those which in its recent de- 
cision the Supreme Judicial Court has not sustained. The question whether 
a new trial ought to have been granted in consequence of the confession 
of Madeiros depends upon the weight which can be attributed to it, and the 
importance of the evidence offered: in corroboration. The impression has 
gone abroad that Madeiros confessed committing the murder at South Brain- 
tree. Strangely enough, this is not really the case. He confesses to being 
present, but not to being guilty of the murder. That is, he says that he, as 
a youth of eighteen, was induced to go with the others without knowing 
where he was going, or what was to be done, save that there was to be a 
hold-up which would not involve killing; and that he took no part in what 
was done. In short, if he were tried, his own confession, 1f wholly believed, 
would not be sufficient for a verdict of murder in the first degree. His igno- 
rance of what happened is extraordinary, and much of it cannot be attrib- 
uted to a desire to shield his associates, for it had no connection therewith. 
This is true of his inability to recollect the position of the buildings, and 
whether one or more men were killed. In his deposition he says that he was 
so scared that he could remember nothing immediately after the shooting. 
To the Committee he said that the shooting brought on an epileptic fit 
which showed itself by a failure of memory; but that hardly explains the 
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fact that he could not tell the Committee whether before the shooting the 
car reached its position in front of the Slater & Morrill factory by going 
down Pearl Street or by a circuit through a roundabout road. Indeed, in 
his whole testimony there is only one fact that can be checked up as show- 
Ing a personal knowledge of what really happened, and that was his state- 
ment that after the murder car stopped to ask the way at the house of 
Mrs. Hewins at the corner of Oak and Orchard Streets in Randolph. As this 
house was not far from the place on a nearby road where Medeiros sub- 
sequently lived, he might very well have heard the fact mentioned. In short, 
[5378s] if the Government were to try to convict him of this offense, and 
he were to say that the whole thing was a fabrication to help Sacco and 
Vanzetti, he certainly could not be convicted on his own confession, and 
probably not even indicted. 

‘How far do the other affidavits corroborate his statement? They state 
that Madeiros—who seems to have been rather prone to boast of his feats— 
had previously told Weeks that he had taken part with the Morelli gang 
in the South Braintree crime, and had talked with the Monterios also 
about it. The affidavits further state that he was acquainted with this gang, 
which consisted of a hardened set of criminals who had stolen shoes shipped 
from the Slater & Morrill and Rice & Hutchins factories, and were accus- 
tomed to spot the shipments when made at such factories; that on April 
15th, 1920, a number of that gang were out on bail for a different offense 
for which they were afterwards sentenced, and consequently could physically 
have been at South Braintree; that the photographs of Joe Morelli showed 
a distinct resemblance to Sacco and to whoever shot Berardelli, and that 
of Benkoski to the driver of the car—but identification by photograph is 
very uncertain; that Joe Morelli possessed a Colt automatic 32-caliber pis- 
tol. They state that one of the gang was seen in Providence late on the 
afternoon of April 15th in a Buick car which, by the officer who so reported, 
was seen no more. In regard to the last item, the great improbability may 
be noted that bandits who intended to hide the car in which they made their 
escape should have first shown it in the streets of Providence after all but 
one of the members of the gang had already returned in another car. Even 
without considering the contradictory evidence it does not seem to the 
Committee that these affidavits to corroborate a worthless confession are of 
such weight as to deserve serious attention. 

“The motion for a new trial based upon the confession of Madeiros in- 
cludes the affidavits offered to show a combination between the District 
Attorney and the secret service officers of the Federal Government to con- 
vict these men of murder in order to get rid of them. These affidavits we 
have already discussed, and we agree wholly with the remark of Mr. Jus- 
tice Wait in the opinion of the Supreme Judicial Court that ‘An impartial, 
intelligent and honest judge . . . would be compelled to find that no sub- 
stantial evidence appeared that the department of justice of the [5378t] 
United States had in its control any proof of the innocence of these defend- 
ants, or had conspired to secure their conviction by wrongful means.’ 

“After considering all the evidence given in support of the various mo- 
tions for a new trial, we are of opinion that it is not ‘so grave, material and 
relevant as to afford a probability that it would be a real factor with the 
jury in reaching a decision.’ 
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“There remains a reference to new evidence brought before the Com- 
mittee, and not hereinbefore considered. The only two matters that seem 
to us significant are as follows: The counsel for the defendants produced 
Albert H. Hamilton and Elias Field, who informed the Committee that 
in an automobile ride Captain Proctor had told Hamilton that in his real 
opinion the fatal bullet had not been fired through Sacco’s pistol. After the 
time of this conversation Captain Proctor made the affidavit already re- 
ferred to, and in that, after quoting his testimony at the trial— 


‘Q. What is your opinion? A. My opinion is that it is consistent with 
being fired by that pistol.’ 


he says ‘That is still my opinion.’ It seems to us improbable that Captain 
Proctor, who has since died, should have stated both at the trial and in his 
affidavit that his opinion was consistent with the firing of the bullet from 
Sacco’s pistol, and in the meanwhile should have said in conversation that 
his opinion was exactly the opposite. One of the witnesses, Field, merely 
overheard Proctor’s conversation with -lamilton about a subject with which 
he was not familiar; and the latter stated also to the Committee that Proc- 
tor told him that he believed before the trial the bullet was not fired through 
the Sacco pistol, which would be an admission not of a misleading state- 
ment but of deliberate perjury. This charge 1s inconsistent with Proctor’s 
later affidavit, and we do not believe Hamilton’s testimony on this point. 

“The other significant new matter brought to the attention of the Com- 
mittee by the counsel for the defense is the statement of Jeremiah F. Galli- 
van, former Chief of Police of Braintree, who said that in the cap found 
near the body of Berardelli, and claimed by the prosecuting counsel to be 
that of Sacco, the rent attributed by them to its hanging upon a nail in 
the factory, was in fact made by him in attempting to find a name under 
the lining before he [5378 u] delivered the cap to the officers investigat- 
ing the case. This statement we believe to be true; but the rent in the lining 
of the cap is so trifling a matter in the evidence in the case that it seems to the 
Committee by no means a ground for a new trial. 

“Mr. James E. King brought to the attention of the Committe some cal- 
culations he has been making about the position at various times of the 
escaping bandit car, to the effect that if it travelled at the rate of speed 
the witnesses testified 1t would have taken much more time than elapsed be- 
tween the moment of the murder and the arrival at the Matfield crossing. 
He suggested that the delay could be accounted for on the theory that the 
Morelli gang had committed the murder and spent some time in the Ran- 
dolph woods three and a half miles from South Braintree while changing 
from a Buick to a Hudson, as described by Madeiros. To the Committee 
jt seems that the calculations are based upon somewhat uncertain data, and 
that the delay is apparently accounted for by the undisputed fact that the 
bandits turned by mistake into Orchard Street, which leads into a much- 
travelled highway and to the town of Randolph; that, discovering their 
mistake, they retraced their steps and inquired at the Hewins house the 
way to the old turnpike. It seems incredible that the bandits, as Mr. King 
supposes, should have spent something like twenty minutes in woods not 
far from the road and so short a distance from the scene of the murder. 

“Finally, there is the question whether in our opinion Sacco and Van- 
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zetti are or are not guilty beyond reasonable doubt of the crime of which 
they have been convicted. Of the nature of the crime itself there is no 
question. Whoever committed it would be sentenced rightly for murder in 
first degree. 

“In the discussion of what should be done about Sacco and Vanzetti, 
popular attention has been largely diverted by the belief that they hold 
unpopular views on political and social questions. Your Committee assume 
that this has nothing whatever to do with the question except so far as it 
may account for conduct that would otherwise be taken as evidence of con- 
sciousness of guilt. The fact that persons accused are or are not socialists or 
radicals of any type neither increases nor lessens the probability of their 
having committed the crime, and should be left wholly out of account ex- 
cept so far as in this instance it may explain their conduct at and shortly 
after their arrest. [5378 v] 

“The case has been popularly discussed as if it were one turning mainly 
upon identification by eye witnesses. That, of course, is a part, but only a 
part, of the evidence. As with the Bertillon measurements or with finger 
prints, no one measure or line has by itself much significance, yet together 
they may produce a perfect identification; so a number of circumstances— 
no one of them conclusive—may together make a proof clear beyond reason- 
able doubt. In the case of Sacco the chief circumstances are as follows: He 
looks so much like one of the gang who committed the murder that a num- 
ber of witnesses are sure that he is the man. Others disagree; but at least 
his general appearance is admitted even by many of those who deny the 
identity to resemble one of the men who took part in the affair. Then a cap 
is found on the ground near the body of the man he is accused of killing, 
which bears a resemblance in color and general appearance to those he was 
in the habit of wearing; and when tried on in court it fitted,—that is, his 
head was the size of one of the men who did the shooting. Then there is 
the fact that a pistol that Berardell1 had been tn the habit of carrying, 
and which there is no sufficient reason to suppose was not in his possession 
at the time of the murder, disappeared and a pistol of the same kind was 
found in the possession of Vanzetti when he and Sacco were arrested to- 
gether, and of which no satisfactory explanation is given. It is difficult to 
suppose that Berardelli was not carrying his pistol at the time he was guard- 
ing the paymaster with the pay-roll, and no pistol was found upon his per- 
son after his death. It is natural also, if the bandits saw his pistol they 
should carry it off for fear of someone shooting at them as they escaped. 
Morcover, when Sacco was arrested he had a pistol which is admitted to 
be of the kind from which the fatal bullet was fired. In the controversy be- 
tween the experts, one side striving to show that the bullet must have been, 
and the other that it could not have been, fired through that pistol, we 
are inclined from an inspection of the photographs to believe that the 
former are right; if they are, there could be little or no doubt—even if there 
were no other evidence—that the owner of the pistol fired the shot. But even 
if we assume that all expert evidence on such subjects is more or less un- 
reliable, we can be sure that the shot was fired by the kind of pistol in the 
possession of Sacco. Then again, the fatal bullet found in Berardelli’s body 
was of a type no longer manufactured and so obsolete that the [5378 w] 
defendants’ expert witness, Burns, testified that. with the help of two as- 
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sistants, he was unable to find such bullets for purposes of experiment; yet 
the same obsolete type of cartridges was found in Sacco’s pockets on his 
arrest. It is true that the expert Hamilton deposed that in these cartridges 
the knurls were true with the axis of the bullet, while in the fatal bullet they 
were at an angle of three degrees, which led him to believe that they must 
have been manufactured at different times. But the expert Robinson— 
himself ballistic engineer in the Winchester factory where these bullets 
were made—wholly refuted this statement by showing that the fatal bullet 
was so deformed that it was impossible to determine its original axis within 
three degrees, and that the Winchester Company had never manufactured 
bullets with knurls not parallel to their axes. Such a coincidence of the 
fatal bullet and those found on Sacco would, if accidental, certainly be ex- 
traordinary’. 

“Furthermore, there is the fact that when examined after their arrest 
they told what they afterwards admitted on the stand to be a series of 
lies. This they attempted to explain by saying that they were afraid of de- 
portation or other punishment for themselves or their friends, because they 
were conscious of having dodged the draft, of possessing socialistic litera- 
ture, and in general of being of the type that the Federal Government was 
then persecuting. The difficulty with this excuse 1s that 1t by no means ex- 
plains all their falsehoods, some of which had no connection whatever 
with their being Reds, but did have a very close connection with the crime 
at South Braintree. Such, for example. was Sacco’s statement that he worked 
at the factory all day on the 15th. If he were innocent of the crime, and 
had been in Boston that day to get a passport, why should he not have said 
so when first questioned? 

“Finally there is the fact that both of them were armed for quick ac- 
tion when arrested. Sacco had a fully loaded automatic pistol under the 
front of the belt of his trousers and twenty-two spare cartridges in his 
pocket. Vanzetti had a fully loaded 38-caliber revolver. It 1s claimed that 
Italians, particularly those who get into criminal difficulties, commonly 
carry weapons; but carrying fully loaded firearms, where they can be 
most quickly drawn, can hardly be common among people whose views 
are pacifist and opposed to all violence. Such a condition cannot be [5378 x] 
explained by the fear of being arrested as Reds, nor did the defend- 
ants attempt to set up such an excuse. Indeed they could hardly have al- 
leged that they went fully armed in order to be prepared to shoot officers 
who attempted to arrest them for that reason. Vanzetti declared that he 
carried a pistol because there were so many robberies and other crimes; 
Sacco that he put his pistol in the belt of his trousers to fire away the 
cartridges in the woods the day he was arrested, but that in conversation 
he was detained from doing so, had forgotten about his pistol, and was quite 
unconscious that he had it in the belt of his trousers. That statement seems 
incredible. 

“On these grounds the Committee are of opinion that Sacco was guilty 
beyond reasonable doubt of the murder at South Braintree. In reaching 
this conclusion they are aware that it involves a disbelief in the evidence of 
his alibi at Boston, but in view of all the evidence they do not believe he 
was there that day. 

‘The evidence against Vanzetti is somewhat different. His association 
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with Sacco tends to show that he belonged to the same group. His having a 
pistol resembling the one formerly possessed by Berardelli has some im- 
portance, and the fact that no cartridges for it were found in his possession, 
except those in it, is significant. So also is his having cartridges loaded with 
buck-shot, of which his account sounds improbable, and which might well 
have been used in the gun some witnesses saw sticking out of the back of 
the car. His falsehoods and his armed condition have a weight similar to 
that in the case of Sacco. In one way they are a little stronger because he 
virtually confirms the statement of officer Connolly that he tried to draw his 
pistol when arrested, for he testified that the officer pointed a revolver at him 
and said ‘You don’t move, you dirty thing, —an admission that the officer 
thought he was making a movement towards his pistol. On the other hand, 
all these actions may be accounted for by consciousness of guilt of the at- 
tempted robbery and murder at Bridgewater, of which he has been con- 
victed. 

“The alibi of Vanzetti is decidedly weak. One of the witnesses, Rosen, 
seems to the Committee to have been shown by the cross-examination to be 
lying at the trial; another, Mrs. Brini, had sworn to an alibi for him in the 
Bridgewater case, and two more of the witnesses did not seem certain of the 
date until they had talked it over. Under these circumstances, if he was with 
Sacco, [5378 y] or in the bandits’ car, or indeed in South Braintree at all 
that day, he was undoubtedly guilty; for there is no reason why, if he 
were there for an innocent purpose, he should have sworn that he was in 
Plymouth all day. Now there are four persons who testified that they had 
seen him ,—Dolbeare, who says he saw him in the morning in a car on the 
main street of South Braintree; Levangie, who said he saw him—erroneously 
at the wheel—as the car crossed the tracks after the shooting; and Austin 
T. Reed, who says that Vanzetti swore at him from the car at the Mat- 
field railroad crossing. The fourth man was Faulkner, who testified that 
he was asked a question by Vanzetti in a smoking car on the way from 
Plymouth to South Braintree on the forenoon of the day of the murder, 
and that he saw him alight at that station. Faulkner’s testimony is im- 
peached on two grounds: First, that he said the car was a combination 
smoker and baggage car, and that there was no such car on that train, but 
his description of the interior is exactly that of a full smoking car; and, 
second, that no ticket that could be so used was sold that morning at any 
of the stations in or near Plymouth, and that no such cash fare was paid 
or mileage book punched, but that does not exhaust the possibilities. 
Otherwise no one claims to have seen him, or any man resembling him who 
was not Vanzetti. But it must be remembered that his face is much more 
unusual, and more easily remembered, than that of Sacco. He was evi- 
dently not in the foreground. On the whole, we are of opinion that Vanzetti 
also was guilty beyond reasonable doubt. 

“It has been urged that a crime of this kind must have been committed 
by professionals, and it is for well-known criminal gangs that one must 
look: but to the Committee both this crime and the one at Bridgewater do 
not seem to bear the marks of professionals, but of men inexpert in such 


crimes.” [5378 z] 
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Even before the publication of the Lowell report further legal steps 
on behalf of the condemned men were attempted. Mr. Thompson retired as 
their attorney, believing he had done all that was possible and that his 
continuation might only embarrass the few remaining moves. Mr. Arthur 
D. Hill, on August 6th, 1927, made a motion for revocation of sentence and 
for a new trial on the ground of Judge Thayer’s prejudice. The petition 
alleged that the trial had not been conducted in accordance with the 
requirements of the due process clauses of the State Constitution and the 
Constitution of the United States. Thus was a basis laid for an appeal to 
the Federal courts. On the same day Mr. Hill applied to Chief Judge Hall 
for a speedy hearing of the motion. After the Chief Judge directed that it 
be heard before Judge Thayer on Monday, August 8th, Mr. Hill requested 
that another judge be assigned to hear the motion because it was not proper 
that Judge Thayer sit to pass on his own prejudice. The request was denied 
by Chief Judge Hall, on the ground that it was in accordance with estab- 
lished practice that a motion for a new trial be heard before the judge who 
had presided at the original trial. 

When this motion came on before Judge Thayer, Mr. Hill asked him 
to decline to hear the motion. Judge Thayer refused to withdraw and 
asked counsel to confine their argument to his jurisdiction to entertain the 
motion. This subject of jurisdiction constituted a serious question since 
the statute provided that no new trial could be ordered in a capital case 
after sentence had been pronounced, the practice being to take all possible 
legal steps before the imposition of sentence. It was for this reason that the 
motion asked also for the revocation of the sentence. For the Commonwealth 
argument was made in opposition to the motion by the Attorney General 
of the State, Mr. Arthur K. Reading. Judge Thayer immediately denied the 
motion for a new trial on the ground that he had no jurisdiction; the motion 
for revocation of sentence was denied the next day. 

In the meantime, and also on August 6th, Mr. Hill filed with the Supreme 
Judicial Court a petition for a writ of error, which according to law might 
be granted by a single justice of that court. This petition also was based 
on Judge Thayer’s prejudice. Argument on the application was heard before 
Mr. Justice Sanderson on August 8th. Mr. Thompson testified to his own 
observation of Judge Thayer at the trial. After argument the Judge said: 
“After giving careful consideration to the matter I consider it my duty to 
deny the application for the writ.” 

From both these decisions appeal was at once taken to the full bench 
of the Supreme Judicial Court, but as the execution was set for a date 
earlier than any possible hearing, earnest efforts were made to obtain a stay 
from the Governor and also to obtain writs of habeas corpus from Federal 
judges. 

Mr. Justice Oliver Wendell Holmes, the oldest and perhaps the most 
generally beloved and respected member of the United States Supreme 
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Court, himself a former judge of the Massachusetts Supreme Judicial Court, 
was at his summer home in Beverly Farms, Mass. A petition for a writ of 
habeas corpus alleging that the constitutional rights of the defendants had 
been infringed because they had had no fair trial was presented to him. 
On August 10th he denied it in the following memorandum: 


“This petition was presented to me this tenth day of August, 1927, and 
was argued by counsel for the petitioners. I am unable to find in the peti- 
tion or affidavits as | understand them any facts that would warrant my 
issuing the writ. | have no authority to issue it unless it appears that the 
Court had not jurisdiction of the case in a real sense so that no more than 
the form of a court was there. But I cannot think that prejudice on the 
part of the presiding judge however strong would deprive the Court of juris- 
diction, that is of legal power to decide the case, and in my opinion nothing 
short of a want of legal power to decide the case authorizes me to interfere 
in this summary way with the proceedings of the State Court.” [5532] 


Later on the same day the same petition was presented to Judge Ander- 
son of the United States Circuit Court. He also denied the application in a 
brief memorandum: 


“This petition was this tenth day of August, 1927 presented to Mr. Justice 
Holmes and denied by him in a memorandum a copy of which is hereto at- 
tached. I assume that, strange as it may seem, a circuit judge might take 
a different view and issue the writ. But | am unable to take a different 
view. Moore v Dempsey 261 U. S. 86, relied upon by petitioners I think 
conclusive against them when read with the petition and its supporting 
affidavits. I] have on this record no right to interfere with the legal processes 
of the Courts of Massachusetts.” [5533] 


A few minutes before the time set for the execution, the Governor an- 
nounced a reprieve until August 22nd to enable the Supreme Judicial Court 
to pass on the pending motions. Argument was had before the Supreme 
Judicial Court on the 16th. In the brief for the Commonwealth it was con- 
tended that the function of a writ of error was only to review the record 
and not to raise questions such as that of prejudice, which were outside 
the record of conviction, and that it was discretionary with the judge before 
whom the application was made whether or not such writ of error should 
be granted. This position was sustained by the Court. The judges sitting 
were Braley, Pierce, Carroll, and Wait. Justice Braley wrote the opinion. 
(reported in 261 Mass. 12). It was decided also that Judge Thayer had no 
jurisdiction to revoke sentence or grant a new trial and therefore that the 
question of his prejudice did not come up for decision. So ended all hope of 
relief in the courts of the State. 

When this result became known, on August 19th, efforts were at once 
made to file with the Supreme Court of the United States petitions for writs 
of certiorari which would permit the review by that Court of the entire 
record in the State courts. To do this it was necessary to [le with the clerk 
of the Court in Washington a copy of the state record, and, since that 
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Court would not be in session until October, to get from one of the Jus- 
tices a stay of the execution. While this was being prepared a third at- 
tempt was made to obtain a writ of habeas corpus, but Judge James M. 
Morton, of the United States District Court in Boston, on the 19th, denied 
the application, saying: 


“This petition was presented to me on the nineteenth day of August 1927 
and was argued by counsel for the petitioners. 

“T understand from counsel that, except for the recital of such facts in 
the case as have occurred since August tenth last, the present petition ts in 
substance the same as that which was on that day presented to and dented 
by Mr. Justice Holmes and Circuit Judge Anderson. It is not contended that 
the new facts change the case, as to the alleged federal question, from that 
passed upon by Mr. Justice Holmes and Judge Anderson except that all 
remedies in the State courts have now been exhausted; and it is clear that 
they do not. The principles of law involved are clearly stated in Mr. Justice 
Holmes’s memorandum. While it is true that the denial of the other petition 
does not constitute an adjudication binding upon the petitioners, these con- 
curring decisions on the same case are entitled to great weight. Plainly | 
ought not to disregard them unless convinced that they are wrong. 

“Tam by no means so convinced. | concur in the statement of the law 
by Mr. Justice Holmes in his memorandum, and with the conclusion of 
Judge Anderson that, ‘I have on this record no right to interfere with the 
legal processes of the courts of Massachusetts.’ The better practice would 
have been to present this final petition to one of the judges who had already 
dealt with the case. 

‘The federal questions involved are not in my opinion of sufficient sub- 
stance or doubt to justify me in making certificate of probable cause for an 
appeal under the Act of February 13, 1925.” [5534] 


Mr. M. A. Musmanno, associated with the defense, went to Washington 
on Saturday, the twentieth, to file the petitions for certiorari. On the same 
day Mr. Hill made an application to Mr. Justice Holmes for a stay of the 
execution. This was denied, the judge giving his reasons why there was no 
basis for interference by the United States Courts: 


“This is a case of a crime charged under state laws and tried by a State 
Court. I have absolutely no authority as a Judge of the United States to 
meddle with it. If the proceedings were void in a legal sense, as when the 
forms of a trial are gone through in a Court surrounded and invaded by an 
infuriated mob ready to lynch prisoner, counsel and jury if there is not a 
prompt conviction, in such a case no doubt | might issue a habeas corpus— 
not because I was a Judge of the United States, but simply as anyone 
having authority to issue the writ might do so, on the ground that a void 
proceeding was no warrant for the detention of the accused. No one who 
knows anything of the law would hold that the trial of Sacco and Vanzetti 
was a void proceeding. They might argue that it was voidable and ought 
to be set aside by those having power to do it, but until set aside, the pro- 
ceeding must stand. That is the difference between void and voidable—and 
| have no power to set the proceeding aside—that, subject to the exception 
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that I shall mention, rests wholly with the State. | have received many 
letters from people who seem to suppose that I have a general discretion 
to see that justice 1s done. They are written with the confidence that some- 
times goes with ignorance of the law. Of course, as I have said, I have no such 
power. The relation of the United States and the Courts of the United States 
to the States and the Courts of the States is a very delicate matter that has 
occupied the thoughts of statesmen and judges for a hundred years and 
can not be disposed of by a summary statement that Justice requires me to 
cut red tape and to intervene. Far stronger cases than this have arisen with 
regard to the blacks when the Supreme Court has denied its power. 

“A State decision may be set aside by the Supreme Court of the United 
States—not by a single Justice of that Court—if the record of the case 
shows that the Constitution has been infringed in specific ways. An appli- 
cation for a writ of certiorari has been filed on the ground that the record 
shows such an infringement; and the writ of habeas corpus having been 
denied, I am asked to grant a stay of execution until that application can be 
considered by the full Court. I assume that under the Statute my power 
extends to this case although I am not free from doubt. But it is a power 
rarely exercised and I should not be doing my duty if I exercised it unless 
] thought that there was a reasonable chance that the Court would enter- 
tain the application and ultimately reverse the judgment. This I can not 
bring myself to believe. The essential fact of record that is relied upon is 
that the question of Judge Thayer’s prejudice, raised and it is said dis- 
covered only after the trial and verdict, was left to Judge Thayer and not 
to another Judge. But as | put it to counsel if the Constitution of Massachu- 
setts had provided that a trial before a single Judge should be final, without 
appeal, it would have been consistent with the Constitution of the United 
States. In such a case there would be no [5516] remedy for prejudice on the 
part of the Judge except Executive Clemency. Massachusetts has done more 
than that. I see nothing in the Constitution warranting a complaint that it 
has not done more still. 

“It is asked how it would be if the Judge were subsequently shown to 
have been corruptly interested or insane. | will not attempt to decide at what 
point a judgment might be held to be absolutely void on these grounds. It 
is perfectly plain that although strong language Is used in the present appli- 
cation the judgment was not void even if I interpret the affidavits as prov- 
ing all that the petitioners think they prove—which ts somewhat more than 
| have drawn from them. I do not consider that 1 am at liberty to deal 
with this case differently from the way in which | should treat one that 
excited no public interest and that was less powerfully presented. | cannot 
say that | have a doubt and therefore | must deny the stay. But although 
I must act on my convictions I do so without prejudice to an application to 
another of the Justices which I should be very glad to see made, as I] am 
far from saying that | think counsel was not warranted in presenting the 
question raised in the application by this and the previous writ.” [5517] 


Two other justices of the United States Supreme Court were at the time 
summering in New England. Mr. Justice Brandeis on the 2Ist refused to 
take any action in connection with the case, because, as he said, “of personal 
relations with some of the people interested”; both his wife and daughter 
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had shown interest in the case. Mr. Justice Stone was on an island off the 
coast of Maine. Mr. Hill went there to see him and on the very last day, 
the 22nd, reported failure. Justice Stone wrote a brief memorandum: 


“Application considered and denied without prejudice to application to 
any other justice. | concur in the view expressed by Justice Holmes as to the 
merits of the application and action of counsel in presenting it.” [5517] 


A telegram had also been sent to Chief Justice Taft who was in Canada, 
asking him to cross the border to consider an application, but he refused 
to do so on the ground that there were three other justices available. Ap- 
plications made on the very eve of the execution to Judge Sisk of the State 
Court and to Judge Lowell of the Federal Court were both denied for lack 
of jurisdiction. Legal help was not to be obtained. 

Efforts were made to get another respite from the Governor and also to 
have the Department of Justice open its files. The head of the department, 
Attorney General Sargent, was in Ludlow, Vermont, and referred inquiries 
to the acting head, Mr. Farnum. He was interviewed by Messrs. Frank P. 
Walsh, Francis Fisher Kane and Arthur Garfield Hays, after they had seen 
Mr. Sargent, and he finally stated that if the Governor or the Lowell Com- 
mittee asked for the files they would be turned over to them. Mr. Farnum 
stated also that a recent thorough examination of the files had disclosed 
nothing bearing on the guilt or innocence of Sacco or Vanzetti, nor any- 
thing showing collusion between Federal and State authorities. The Gov- 
ernor, on the 22nd, announced he would not take advantage of that offer and 
the files were never turned over.? 

In October the case was stricken from the docket of the United States 
Supreme Court, and so, legally, came to an end. 


1 An unofficial summary of the files was published in the press. See page 20. 


APPENDIX 
THE BRIDGEWATER HOLD-UP 


a. The Trial of Vangetti 


His trial took place before Judge Webster Thayer at Plymouth. The 

District Attorney was Frederick G. Katzmann; he was assisted by Wil- 
liam F. Kane. Messrs. J. P. Vahey and J. M. Graham represented Vanzetti. 
Mr. Vahey was a well-known lawyer and politician of Plymouth, who had 
close personal and business connections with officials. He later entered into 
a law partnership with Mr. Katzmann. 

The charge was assault with intent to rob and assault with intent to mur- 
der. It was based on an unsuccessful attempt early on the morning of Decem- 
ber 2+th, 1919, to hold up a truck of the White Shoe Company in the streets 
of Bridgewater. In this attempt shots were fired at the truck by two men, 
one of whom used a shotgun. The men escaped in an automobile after their 
fire was returned by the men on the truck. No one was hurt. 

The trial opened with the selection of the jury and the reading of the 
complaints on June 22nd, 1920. One of the jurors selected was a foreman 
of the Plymouth Cordage Company. It will be recalled that in 1916 Vanzetti 
had been active in a strike at this factory and had not been reémployed 
after it. 

No complete transcript of this trial is in existence but as much as could 
be authenticated has been reprinted in the supplemental volume of the 
Holt record. 

On June 23rd, Mr. Kane addressed the jury on behalf of the prosecu- 
tion. His contentions were that Vanzetti had fired the shotgun, that the car 
used was a seven-passenger 1920 Buick which on April 17th, 1920, had been 
found in the Manley woods, and that Boda had been seen driving a similar 
car. Mr. Kane pointed out that when arrested Vanzetti had had in his 
possession Winchester and Peters 12 gauge shotgun shells, that a similar 
Winchester shell had been found at the scene of the shooting and such a 
Peters shell in the Buick car. 

The two surviving persons on the truck, Bowles and Cox, and a passer-by, 
Harding, identified Vanzetti as the man who had fired the shotgun. Their 
testimony occupied June 23rd and 24th. On the 25th, a Mrs. Brooks said she 
had noticed Vanzetti at the wheel of a car she had seer and a newsboy, 
Shaw, said he recognized Vanzetti as the man he had noticed running with 
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a gun. The testimony of several of these witnesses showed variations from 
that given at the preliminary hearing, and also from statements made to 
Pinkerton detectives immediately after the attempted crime. The latter 
material was not, however, available to the defense for cross-examination of 
these witnesses. The rest of the 25th was taken up with additional testimony 
seeking to connect the defendant with the hold-up. 

The prosecution rested on Monday, June 28th. 

Mr. Graham then made an opening address which outlined the alibi which 
would be offered as the sole defense, under which sixteen residents of Plym- 
outh, all Italians, testified as to Vanzetti’s actions from December 23rd 
until Christmas Day. No evidence of good character was offered by the 
defense. No witnesses appeared to say that Vanzetti was not one of the 
hold-up men. None of the occupants of the trolley car which had been 
between the bandits’ automobile and the pay-roll truck was called by either 
side. Vanzetti did not take the stand in his own behalf. Statements made 
by him to the District Attorney after his arrest were, therefore, not used. 
Statements he made to Stewart about his movements on the evening before 
the arrest were, however, presented to the jury. Judge Thayer was doubtful 
whether the fact of Vanzetti’s possession of a revolver at the time of his 
arrest should be presented to the jury. On the afternoon of June 30th he 
resolved that doubt against the defense. 

The summation of neither side has been preserved, nor has, in its 
entirety, the Judge’s charge. That was given on the morning of July Ist. 
It dealt to some extent with the subject of consciousness of guilt. No ex- 
ceptions were taken to the charge. The jury retired at 10:50 A. M., returned 
for additional instructions at 3:40 p.m., and at 4:18 brought in verdicts 
of guilty on both counts. Sentence was not pronounced until August 16th, 
at which time Mr. Katzmann asked for a severe sentence as warning, and 
Mr. Vahey pleaded for leniency because no one had been hurt and because 
this was a first offense. Judge Thayer, after speaking at length about the case, 
(his remarks have not been preserved) imposed sentence of from 12 to 15 
years. Exceptions to the Supreme Judicial Court were filed, but never 
perfected. 

A more detailed consideration of the evidence follows. 

Vanzetti was identified by Bowles, Cox, Harding, Mrs. Brooks and Shaw. 
An attempt was also made to connect him with a cap which Casey had 
seen on one of the bandits. 

In connection with this identification testimony the statement given to 
the Pinkerton detective by JoHN E. Graves who died before Vanzetti was 
arrested, should be considered. Graves said the man with the shotgun had 
fired four shots, was five feet six inches tall, weighed 145 pounds, was 35 
years old, had a black moustache, looked like a Greek and wore neither hat, 
overcoat, nor collar, but had on a dark suit and a white shirt. 

BENJAMIN F. Bow es, guard and police constable, described the tall, 
hatless man with the shotgun as being five feet eight inches in height, with 
a high forehead and red cheeks, but disagreed with Graves by saying he 
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wore a long coat. He pictured him as having high cheek bones and a trimmed 
moustache, very dark and bushy, and he was positive the man was Vanzetti. 

At the preliminary hearing he had differently described the moustache 
as “croppy” and had said there had been a “glaring look” in the assailant’s 
eyes and that his hair had stood up a little. On cross-examination at the 
trial, when asked about this use of the word croppy, Bowles said “I did not 
stop to think. | meant trimmed instead of cropped” [65*]. To the Pinkerton 
detectives he had directly after the attempted crime described the mous- 
tache as “black closely cropped.” 

He called the car a dark Buick and said it was the same he had later seen 
at Brockton. On cross-examination he was unable to state whether on the 
day of the hold-up he had known its make. To the Pinkerton detective he 
had on that day described it only as a black touring car. 

At the preliminary hearing Bowles had testified that he had been intent on 
protecting himself from the man with the revolver who was pointing it 
at him; but on cross-examination at the trial he said he had shot at the 
man with the gun, and that the one with the revolver had not been in 
sight when he went by. 

He also testified there that he had had to take the wheel of the truck be- 
cause the driver had dropped to the bottom of it, but the driver himself had 
told the Pinkerton men that Bowles had gotten excited, had caught hold of 
the wheel, and had run the car into a telegraph pole. 

AcFreD E. Cox, Jr., the guard, described the machine as a heavy touring 
car with curtains down and the man with a shotgun as “of medium com- 
plexion, with prominent cheek bones, rather high; he had a short, well 
trimmed moustache. That is, not what you would term an awful small 
moustache, but short” [75*]. He added that he had a high forehead and 
hair which stood up. Asked if he had seen the man since, he said: “I feel 
that I have.” [77*] 

On cross-examination Cox was no more willing than at the preliminary 
hearing to be positive about his identification, but he said of Vanzetti that 
he ‘‘answers the man’s description; he looks like the man.” At Brockton 
he had said he doubted whether Vanzetti was the man but at the trial he 
denied having expressed a doubt at Brockton, although he admitted having 
hesitated about his identification. 

On cross-examination he said he had at Brockton described the mous- 
tache “as short and well trimmed”; he admitted that he might have used 
the word croppy on that occasion and that he had left it out at the trial 
“because | don’t know at this moment just what it means’ [81*]. He also 
testified that before the trial he had had an argument with someone about it, 
but he denied having been influenced by Bowles’ testimony. His testimony at 
the preliminary hearing had been that it was “a short, croppy moustache.— 
Well trimmed.” [7*] 

At the trial Cox thought he had testified at Brockton that the man was 
five feet eight inches tall whereas he had described him cn that occasion as 
“not a heavy man nor a tall one.” Nor did he remember having then de- 
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scribed the man with the shotgun as “‘the short fellow.” Such in fact had 
been his testimony. 

On redirect examination he said “he looks enough like the man to be 
the same man” but was apparently about to make some comment concern- 
ing his opportunity for observation when he was interrupted by the Court. 
He finally said: “I personally felt satisfied that he was the man.” [88*, 89*] 

To the Pinkerton detectives Cox had said the man was five feet eight 
inches tall, weighed 150 pounds, was 40 years old and had “‘a closely cropped 
moustache which might have been slightly gray.” [365*] 

It appears also that at Brockton this witness had said the man with the 
shotgun had just dropped a dark soft felt hat and that this point was 
not brought up at all at the trial. 

Frank W. Harpinoc, who, when the trial took place, was an employee of 
the Shoe Company, but who had at the time of the shooting been employed 
in a garage, testified that on the morning of the hold-up, while he was walk- 
ing on Broad Street, he had noticed running behind him a man with a gun. 
He described this person as dark, with a hard, broad face, a round, bullet- 
shaped head, high cheek bones and a heavy dark moustache which had been 
trimmed, and said he wore a long coat but no hat. He testified that the man 
had come running along Broad Street in the same direction in which he him- 
self was going and that when the man reached a point a few feet beyond him, 
he bent his knees and fired at the truck. Harding had been taken to see Van- 
zetti at the Brockton police station and had at once identified him as the 
man. [90*—95* | 

On cross-examination he said this man was a magnetic sort of fellow, that 
his back had been turned to him while shooting and that, while running up, 
he had been about five or six feet out in the street. He did not think that at 
Brockton he had described the moustache as croppy. His testimony at that 
time had been “it seemed to be croppy. Not little and small, but one 
trimmed up” [23*]. In the description given at Brockton Harding had said 
nothing about the man’s having a broad face or a bullet-shaped head. 

At the trial he described the car as a dark, seven-passenger Buick with 
curtains down. He said he had taken its number and given it to Stewart 
and that the car was the one which was standing outside the courthouse. On 
cross-examination he was asked nothing about it. He had described it to the 
Pinkerton detective as a black Hudson Six. 

To this detective he had pictured the man with the gun as slim, five feet 
ten inches tall, wearing a long black overcoat and a black derby hat. He 
had said he had not gotten much of a look at his face and had stated he was 
a Pole. This remark of Harding’s, as well as the statements obtained by the 
detectives from the men on the truck, were all taken on the afternoon of 
December 24th. On January 3rd Harding told the Pinkerton men he had 
just seen two Italians of build similar to those at the hold-up and that one 
was wearing “a black shiny overcoat exactly like the one worn by the tall 
gun man,” that he had gotten a good look at the faces of these Italians ‘‘but 
as he did not see them on the day of the hold-up he was unable to say 
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whether they were the gunmen or not.” He said the taller of the Italians 
he had just seen had a small, short-cropped moustache. [388*, 389*] 

Mrs. Georcina F. Brooxs, who on the morning of the crime had been 
walking with her five year old son towards the railroad station at Bridge- 
water, had noticed an automobile as she crossed Broad Street. She described 
the man at the wheel as a foreigner of dark complexion, with a moustache 
of medium size, who wore a dark, soft hat and who was watching her as she 
walked along. Shown four men in a row at Brockton she picked out Van- 
zetti as the man she had observed in the automobile. She also stated she 
had seen the shooting from the railroad station and that after it was over 
she had gone to the truck. 

On cross-examination she said there had been four men in the car and 
that they had all watched her; but she was able to describe none of them 
except the driver. She said she had kept looking back at the machine all the 
way to the station. She admitted that at the time of the trial it was im- 
possible to see from the station to the place of the shooting, but she said 
this change in vista was due to the seasonal change in the foliage. 

This witness had given at Brockton substanually the same testimony 
as at the trial, except that she had on the former occasion described the 
man’s moustache as being just like Vanzetti’s. Also, whereas at Brockton she 
had testified to having seen the car coming down near the station, at the 
trial she said she had not seen it after the shooting. This witness had 
not been interviewed by the Pinkerton detectives. 

MAYNARD FREEMAN SHAw, a 14 year old school boy, had been deliver- 
ing papers on Broad Street on the morning of the hold-up and had noticed 
a large touring car. At the trial he said it was a Buick, but remarked that 
he had not known at the time what type of car it was and had judged it 
a Hudson or a Buick, or some other make, the name of which he had for- 
gotten. He said he had obtained a fleeting glance of a running man without 
a hat, carrying a gun. “I could tell he was a foreigner, I could tell by the 
way he ran,” he said. He described the man as having very little hair and 
a moustache which was dark but not black, and which was well kept. This 
man he identified as Vanzetti. |128*, 132*] 

The witness was cross-examined about his statement that he could recog- 
nize foreigners by the way they ran and finally said that the man might 
have been anything except a Japanese, a Chinese, an African or an Ameri- 
can. He said he had talked on the same day about what he had seen and 
had told Stewart about it on May 17th, 1920. He had been asked to look 
at Vanzetti on the day of the preliminary hearing, he said, but had not 
then been called as a witness. Shaw was never interviewed by the Pinkerton 
detectives. 

Georce H. Hassam, garage keeper of Needham, testified that the num- 
ber plates of the car used at Bridgewater were his and that they had last 
been seen in his garage on Sunday, December 21st, 1919. A day or two after 
that, he said, an Italian had come to borrow some number plates. He de- 
scribed this man as five feet seven inches tall, swarthy, with a short, close- 
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cropped moustache, a man of perhaps thirty-five or thirty-eight years, and 
said he had never seen him before or since. His picture of this Italian is 
similar to that given by nearly all the witnesses as the description of the man 
with the shotgun; yet Hassam was asked nothing directly about Vanzetti. 

All these witnesses agreed they had seen a tall man with a dark well- 
trimmed moustache, whereas before Vanzetti’s arrest two of them had de- 
scribed the moustache as closely cropped and another had stated he had not 
gotten a really good look at the man’s face. There was also disagreement 
among the witnesses as to how the bandit had been clothed. 

The prosecution claimed further to connect Vanzetti with the hold-up by 
means of a cap, some shells, the Buick car, and Mike Boda. 

RICHARD GRANT CASEY, the twenty year old son of a storekeeper, testified 
that on the day in question he had noticed a large dark late 1919 Buick 
coming down Pearl Street. He described the driver as a dark Italian, smaller 
than the man next him, with a short, well-trimmed moustache and a promi- 
nent nose, and said he had worn a dark, soft hat. He said he had never seen 
this man again. He had not noticed the face of the person next the driver but 
described him as taller than the driver and wearing a light brown cap, which 
was like the one the witness had picked out from six shown him by Chief 
Stewart. The cap he had before selected was now shown him and he said it 
“appeared to be on this man in the machine” [106*, 107*]. Chief Stewart 
later testified he had taken it from Vanzetti’s room on May 1 !th, 1920. 

On cross-examination Casey was unable to say whether the man with the 
cap had had a moustache or not. He was not sure when he had first told 
Stewart the car was a Buick, and said it might have been in April, 1920. 
On redirect examination he said it was a day or two after the hold-up that 
he had told him it was a seven-passenger Buick and that the car outside the 
court seemed a lot like the one he had seen on December 24th. He was able 
to point out nothing distinctive about the automobile. On redirect examina- 
tion he said the driver had on “a black velour hat or a black soft hat.” 
(ili*] 

That it was a Buick was testified to by JoHN HERBERT KiNcG, who, while 
dressing on the morning of the hold-up, had seen it from an upstairs bed- 
room. 

Dr. Joun M. Murpny, who saw the car right after the shooting, did not 
state of what make it was. He testified he had seen a man with a shotgun 
get into the car, that this man might have worn a cap but not a hat, and that 
he had not noticed his face. After the car left he had found on the street 
an empty 12 gauge Winchester shell, and on this he had placed a mark. 

Four shells, of which one was a Winchester, and the other three Peters, 
were found on Vanzetti at the time of his arrest. 

Captain WILLIAM H. Proctor, expert for the State Police, testified that 
some 12 gauge Winchester shells had on them the word “Repeater” and 
others the word “‘Leader.”” He was shown the shells found on Vanzetti but 
the record does not indicate clearly whether or not he was also shown the 
one picked up by Dr. Murphy. Proctor did not state what were the markings 
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on any of the shells shown him. No proof was offered at the trial that any 
Peters shell had been found in the Buick car, although reference to this had 
been made in the opening to the jury. 

NAPOLEON J. ENsHER, an Armenian farmer, testified that he had once, in 
the spring of 1920, seen Boda in a dark, large Buick automobile. [143*] 

Micuakx E. Stewart testified that when Vanzetti was arrested he took 
a statement from him. The substance of this statement was read to the 
jury but certain questions about radicalism were eliminated. In it Van- 
zetti said he had gone to Bridgewater with a friend to see Pappi, and 
denied having known Boda and having seen a motor cycle there. 

During discussion in the absence of the jury concerning the admissibility 
of this statement, Mr. Katzmann conceded that he had nothing by which 
to connect Sacco with the hold-up and that he cared nothing about Pappi 
except as a means by which to demonstrate the falsity of Vanzetti’s ex- 
planation. Judge Thayer remarked that the only thing which impressed him 
was Vanzetti’s denial that he had ever been in Bridgewater before the night 
of his arrest, which untruth, he argued, would be evidence of consciousness 
of guilt. Mr. Katzmann said he wanted to show that Vanzetti’s denial of 
acquaintance with Boda and his explanation of what he had been doing 
when arrested were both false. Judge Thayer asked whether there was any 
evidence to connect Boda with the hold-up. Mr. Katzmann’s answer was, 
that Boda fitted the description of the smaller man with the Charlie Chaplin 
moustache and the velour hat, and that he had a Buick car, “not the Buick 
car, but a Buick car answering this type.” [157*—-159*] 

Chief Stewart described Boda as a swarthy man with a long face and 
a small black moustache, who was five feet three inches tall and wore a 
green velour hat. He said he had seen him on April 20th, 1920, in the 
Coacci house in West Bridgewater. He had talked with Boda for about an 
hour. Stewart testified that he had since made extensive inquiries for the 
man but had not found him. He gave a very detailed description of Boda’s 
moustache: 

“What sort of a moustache was it other than being blackr—It is what 
I call a well kept moustache, not a real heavy bushy moustache. It is not 
what I call a Charlie Chaplin moustache and it is not what I call a croppy 
moustache. It had the appearance of a moustache whose owner had a little 
pride in it and kept it looking right; it was not long on the ends.” [180*] 


OFFICER BROUILLARD testified that he had been present with Stewart when 
Boda was being interviewed and he, too, gave a description of Boda. 

Rut C. Jounson, wife of the garage-keeper of West Bridgewater, testi- 
fied that Boda had called at her home on the night of May 5th and that 
there had been two men in his company. One of them was Sacco, whom 
with two others, she had seen again the following day at the police station. 
She had not seen Vanzetti that night and was unable to describe the third 
man who had been with Sacco. She testified that while going to a neighbor’s 
house to telephone she had noticed that two men were following her and 
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that they had likewise followed her on her way back. On cross-examination 
she said she had not gotten a good look at them until on her return. Although 
she had not known whether or not they were the same men she had noticed 
on her way out, she said on redirect examination that she thought Sacco 
had followed her on both occasions. 

Simon E. Jounson, her husband, testified that an Overland car of Boda’s 
had been towed to his garage on April 19th, 1920. He gave a description of 
Boda as small with a dark small moustache. He said he had seen him on the 
night of May 5th, on which occasion, after some talk, which Johnson was not 
permitted to repeat, Boda had gotten into the motor cycle and driven off. 
Johnson had noticed two other men walking towards the motor cycle. 

OFFICER CONNOLLY testified that when Vanzetti was arrested Sacco was 
with him. After considerable discussion between the Court and counsel he 
was permitted to testify about the shells found in Vanzetti’s possession. 

Austin C. Cote, conductor of the trolley car aboard which Sacco and 
Vanzetti were taken up, testified that he had seen both Sacco and Vanzetti 
board his trolley car in West Bridgewater one day during the week before 
April 19th. 

After the prosecution rested Mr. Vahey made a motion to strike out the 
testimony of Mr. and Mrs. Johnson with reference to the events of May 5th, 
on the ground that their evidence was insufficient on which to base any claim 
that defendant had then shown consciousness of guilt. This motion and the 
discussion which followed took place in the absence of the jury. Judge Thayer 
asked the District Attorney whether any one had identified Boda. Katzmann 
claimed that Casey had done so in his redirect examination and compared 
that witness's description of the man at the wheel with Stewart's and John- 
son's descriptions of Boda. Casey, of course, had not been asked anything 
about Boda. Mr. Katzmann added that Boda had no importance in connec- 
tion with December 24th if the Johnson testimony were excluded. He said 
nevertheless that the jury might well infer Boda had driven the car at 
Bridgewater and also that the Boda episode was another evidence of Van- 
zetti’s consciousness of guilt. 

At the later trial for the South Braintree murders the same claim about 
Boda and the Buick car was made in the opening statement and the Jury 
in that case was taken to view the Coacci shed. Ilowever, while Ensher was 
on the stand in that trial, Judge Thayer had doubts about the relevancy of his 
testimony; and after a lengthy discussion in the absence of the jury, he was 
not permitted to testify. On this occasion Mr. Williams said he had no evi- 
dence that Boda had been in South Braintree. The jury was finally instructed 
to disregard the view of the shed.! 

No explanation was ever made as to why the police had not arrested 
Boda. Before the Lowell Committee, Mr. Katzmann said that at the time 
of this first trial he had thought Boda might be able to give information 
because he was supposed to have been seen driving the “murder” car. De- 
fendants’ counsel stated to the Lowell Committee that Boda had returned 


1See pp. 54 to 57. 
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to Italy but would come back if his expenses were paid. They also gave his 
address in Italy. These additional connecting links were, except for Casey’s 
testimony about the cap, never clearly developed by the prosecution, but 
left rather vaguely hanging over the defendant. Judge Thayer thought the 
matter of consciousness of guilt was for the jury. He refused to rule on a 
motion to dismiss the indictment charging intent to murder until the defense 
rested. Stewart was then recalled to describe the tracks he noticed in the 
Manley woods when the car was found there. He also said he did not think 
the car had been out in the woods all winter. 

In the opening statement for the defense Mr. Graham said he would 
prove by many witnesses that Vanzetti had been selling eels on Wednesday, 
December 24th, and that his moustache had always been, as at the time of 
the trial, a flowing one. He referred to a custom among Italians of eating 
eels on Christmas Eve. The existence of this custom was admitted by the 
prosecution. 

The testimony of all the Italian witnesses for the defendant seems to 
have been taken through an interpreter with whom, at various times during 
the trial, there were difficulties. 

The first witness for the defense was Vittoria Papa. This was the man 
to whom Vanzetti had referred as Pappi. Papa testified to having known 
Vanzetti in Plymouth. He said he had not let the defendant know where 
he was living in East Bridgewater in spite of the fact that he had expected 
to be visited by him at some time. 

The witnesses to Vanzetti’s alibi were: Mrs. Fortini, Balboni, Di Carh, 
Bastoni, Rosa Balboni, young Breni, Mrs. Malaquci, Mrs. Bonjionanni, 
Mrs. Fiochi, Mrs. Borsari and Longhi. Corroboration of some of the matters 
to which these people testified was furnished by Bren: and his wife, by Mrs. 
Forni, by Sassi and by Miss Christophori. 

Mrs. Mary Fortini, who had been Vanzetti’s landlady, testified that at 
the request of Balboni, she had called Vanzetti at about 6:15 on the morning 
of December 24th, 1919, and that she had seen him getting fish ready for Bal- 
boni and had seen Balboni take it away. She said that on the night before 
the 24th she had seen Vanzetti, between 8:00 and 12:00 o'clock, preparing 
the fish in the kitchen of her house. On the 24th she had again noticed him 
near 8:00 in the morning, had seen him go out at about 9:00 with the 
Breni boy, come back at noon to eat and leave again after eating. He had 
then gone out again with fish and had returned at about 5:30, she said. 

On cross-examination Mrs. Fortini was unable to fix the date on which 
Vanzetti had been arrested nor was she able to state at what time on various 
dates specified by the cross-examiner he had arisen. She said she had not 
given the matter any thought until after Vanzetti's arrest; and that since 
then she had talked it over with the people outside, meaning the other wit- 
nesses. She was cross-examined about what she had told the police when 
they came to her house after Vanzetti’s arrest, and said she had told them 
the first time to come back again because she did not remember what Van- 
zetti had been doing. On redirect examination she testified that Vanzetti had 
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on the 22nd or 23rd of December received a barrel of eels by express. 

Carco BALBONI, a fireman at the Cordage works, testified that on his way 
home from night work, he had received two pounds of eels from Vanzetti 
early on the morning of December 24th. This was the only time he had ever 
bought eels from Vanzetti. On cross-examination he said he thought the 
defendant had been arrested during the latter part of April. Asked if he 
was a friend of Vanzetti’s he said “I have not many friends; I am a friend 
just of myself.” [239*] 

Joun D1 Carui, a shoemaker, testified that on the morning of the 24th 
he had opened his store at about 7:00 o’clock and had shortly thereafter re- 
ceived eels from Vanzetti. He said he was a friend of his “just the same as 
the rest of them” [240*]. On cross-examination he was asked whether he had 
ever heard Vanzetti make any speeches, or whether he had ever discussed 
with him any questions of government or of the poor and the rich, and an- 
swered in the negative. 

Enrico BasToni, a baker, said that he had seen Vanzetti shortly after 
8:00 o’clock on the morning in question, that the defendant had asked him 
for the loan of his horse, and that he had refused on account of the approach- 
ing holiday. He also said he had seen Vanzetti again in the afternoon and 
that when he went back home in the evening he found there some eels 
which Vanzetti had delivered. 

Mrs. Rosa Bacsoni, wife of Joseph Balboni, a driver for the Cordage 
Company, testified that Vanzetti had delivered fish to her house on the 
afternoon of the 24th and that at a few minutes after seven that morning, 
she had seen him in Bastoni’s shop. The answers of this witness were often 
confused in the rendition because the interpreter appeared not to under- 
stand her dialect. 

BELTRANDO Breni,! son of friends of Vanzetti’s, who was thirteen years 
old at the time of the trial, testified that on the night of December 23rd, 
1919, Vanzetti had asked him to help deliver the fish the next day, and that 
during that evening, while Vanzetti was at the Breni house, two men had 
brought in half a pig. He recounted how, the next morning, after having had 
another conversation with Vanzetti and a talk with his father, he had 
looked for his rubbers, found them, joined Vanzetti at the latter’s home, 
and then delivered eels to a number of people. It was about 8:00 o'clock 
when he met Vanzetti. He named Mrs. Bonjionanni and Miss Christophort 
as people to whom he had delivered eels. He said he continued with his 
work until nearly two o’clock. That evening he saw Vanzetti again and on 
the following day he talked with him about a Christmas present which Van- 
zetti had made him of two half-dollars. 

This witness was subjected to a lengthy cross-examination in which the 
number of times he had told his story and to whom he had told it was 
especially stressed. Mr. Katzmann suggested that the story had been taught 
him. The boy admitted he had often spoken about it to his parents and 
that he had learnt it like a piece at school; also that he had sometimes told 

1 In the record of the Braintree case the name of this family is given as Brini. 
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it in the presence of all the witnesses who were in attendance at the trial. 
On redirect examination, however, he denied that he had ever been instructed 
to tell about anything which had not happened to his own knowledge. 

He said, on cross-examination, that he had first told his story shortly after 
Vanzetti's arrest, perhaps on the day following it, but he admitted that the 
newspapers had at that time said nothing about Vanzetti’s having been ar- 
rested for any crime committed on December 24th. On redirect examination 
he said he had not told his story to his mother until after he had heard that 
Vanzetti was being held in connection with the Bridgewater hold-up. 

He was asked on cross-examination how he knew when the pig had 
been brought into the house and said he had figured it out that the 22nd 
was a Tuesday or Monday, finally that it was a Tuesday. When it appeared 
that this was incorrect, since the 22nd was a Monday, Mr. Katzmann tried 
to get the boy to admit that the error necessitated a change in all the dates 
in his testimony; Breni refused to admit that such was the case. 

There was also discussion about the length of time he had worked on 
that day. At first he said it had been about four hours and that he had 
finished after one o’clock. Upon its being pointed out that from 8:00 o'clock 
until after 1:00 was considerably more than four hours, he said he had 
worked four hours or more, but did not know just how much more. 

Mrs. TerResE Macaguci said she had bought eels from Vanzetti which 
he delivered between 7:00 and 8:00 o’clock on the morning of the 24th. 
This witness said she had never told her story to anyone before testifying 
In court. 

Mrs. ADELAD!I BoNJIONANNI, Wife of a worker in the Cordage plant, testi- 
that she had received eels between 9:00 and 10:00 o'clock on the morning of 
the 24th from the Breni boy, and that he had no change for her, so that she 
had gone out and paid Vanzetti himself. She said this was the only time 
she had ever bought eels from the defendant. On cross-examination she said 
she had salted the fish and eaten them the same night. She was unable to 
state what she had been doing between 9:00 and 10:00 o'clock on various 
days selected by Mr. Katzmann. 

Mrs. MArGARETTA FiocHi, who lived next door to Mrs. Bonjionanni, 
gave substantially the same testimony as the latter. On cross-examination 
she said she had ordered the eels on Sunday to be delivered on Tuesday, 
because “if I kept them in salt longer it would be more delicious to eat.” 
[291*] She added, they had been delivered a day late. 

Mrs. Emma Borsari, wife of another Cordage worker, likewise testified 
to having ordered eels on Sunday and having received them on the 24th, 
on the morning of that day, and said this was the only’ occasion on which 
she had bought eels from Vanzetti. She was not cross-examined. . 

VINCENT Louis LoNGHI, a weaver, remembered having seen Vanzetti come 
to his house a few minutes after 7:00 on the morning of the 24th. There had 
been some conversation between Vanzetti and the witness’s mother, as the 
witness was leaving the house. At the time of the trial the muiher herself was 
sick. On cross-examination Longhi said he had not had his attention called to 
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the matter until the very morning of his testifying but that he remembered 
Vanzetti’s having come on the same day on which they had eaten the eels 
and that this was Christmas Eve. He was sure the eels had not been brought 
to the house on the previous day. 

VINCENZO BreENI, father of Beltrando, testified that he had been at work 
at the Cordage plant on the night of the 23rd when he expected to receive 
part of a pig, that the next morning he had had a talk with his boy about 
selling fish. but that he was not sure whether at the time he had seen Van- 
zetti. He said he had seen him on the night of the 24th and also the next day. 

Breni’s wife, Mrs. ALFoNSINI BRENI, testified that the pig had been de- 
livered on the night of the 23rd while Vanzetti was at her house. She said 
that on that date she had worked during the day, but that she had seen 
Vanzetti in her home on the evening of the 24th. After -having learned of 
his arrest in connection with the Bridgewater affair, her boy, she said, 
had asked: “Don’t you remember, mother, that the night before he came 
down and called me to go out to sell fish?” [306*]. She denied having ever 
suggested to her son anything to which he should testify. Vanzetti, she said, 
had put two half dollars into the stocking of each of her children on Christ- 
mas Eve. 

On cross-examination this witness testified that Vanzetti was a very good 
friend of all her family. She said she had bought eels from him which 
he delivered on the evening of the 23rd and which she prepared that eve- 
ning. She also said the longer the eels are salted, the better they taste, but 
that she liked them even if salted only two or three hours. 

That Vanzetti was at the Breni home on the night of the 24th was also 
testified to by Mrs. Rose Forni. Mrs. Forni lived in the Breni house and 
said she had been in the cellar during the day of the 23rd but had not then 
seen any pig. 

The purchase of the pig by Breni was testified to by MATTHEW Sassi, who 
said he had bought the pig from a man named Manter and had sold half 
to Breni. On cross-examination he said he was friendly with Vanzetti and 
Breni and had often called at the latter’s house and eaten there. He said 
he had never seen Vanzetti take a drink. A stipulation was read to the effect 
that E>warp ManTER, had he been called, would have testified that he had 
killed the pig the day before Christmas and had delivered part of it to 
Sassi and part to Breni. It was said by counsel: “The date we cannot fix.” 

There was also testimony by Miss EsTHer E. G. CHrisTopHori, eighteen 
years old at the time of the trial, to the effect that she had, a little after 
11:00 o’clock on December 24th, received some eels from the Breni boy. 

That Vanzetti’s moustache had always been long and flowing was testi- 
fied to by the following witnesses: Mrs. Fortini, Breni, Mrs. Breni, and the 
Breni boy, Bastoni, Mrs. Bonjionanni, Mrs. Fiochi, Mrs. Forni, and four 
other witnesses, whose testimony requires particular notice. 

JOHN VERNAZANO, a barber, who had known Vanzetti and had served 
him for six years, said that he had never cut or trimmed Vanzetti’s mous- 
tache except to take off two or three hairs at the top of his lip and thaz he 
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had never seen Vanzetti with a trimmed moustache. “Always he had a long 
moustache” [313*]. On cross-examination Vernazano was asked to locate 
and describe the three hairs and he did so by making a drawing of each hair. 

ANDREW CHRISTOPHOR!I, who was in the shoe business and “also express 
business and other things,” had known Vanzetti for five years. He testified 
that he, too, had never seen his moustache trimmed, and that since they 
were opposite neighbors, he had been in the way of seeing the defendant 
often. He was sure Vanzetti had never had a short, croppy moustache al- 
though he was unable to say that he had seen Vanzetti on December 24th 
or for a week thereafter. This witness was asked to describe the moustaches 
of a number of different people, among them William M. Douglass, pro- 
prietor of the Samoset Hotel. He said that Douglass had a short, light mous- 
tache. In contradiction of this testimony the prosecution produced Mr. 
Douglass who said he had never had a moustache during the past ten years. 

JouHN GauLtT, a Plymouth police officer, said he had observed Vanzetti 
and had never noticed any difference in his moustache. On cross- 
examination he was unable to say whether the moustache had been trimmed 
on December 24th and stated he had taken no particular notice of it. 

JosepH W. SCHILLING, another Plymouth police officer, also testified that 
he had never noticed any change in Vanzetti’s moustache. He could not 
pick out a particular date on which he had observed it, but said that it al- 
ways looked the same to him. 

At the conclusion of the testimony Judge Thayer told the jury he had 
had some doubt about the competency of testimony that a loaded revolver 
had been found on Vanzetti when arrested, but that he now concluded such 
testimony should be admitted, and that in his charge he would explain its 
bearing. It was then agreed that Connolly, tf recalled, would have testified 
to the finding of such a revolver. No testimony was given of any attempt 
on the part of Vanzetti to draw this gun at the time of his arrest.+ 

At the end of the Commonwealth’s case a motion had been made to dis- 
miss the indictment charging intent to murder for lack of proof that the shot- 
gun had been sufficiently powerful to result in death. This motion was denied 
by Judge Thayer with a suggestion that it be renewed at the end of the 
entire case. The record does not show whether or not the motion was so re- 
newed at the close of the trial. 

What has been preserved of the charge, with the proceedings resulting 
in the verdict, follows: 


“So that, gentlemen, to sum up, it means: First, what is the fact and what 
is the truth—What took place at the Johnson house that night? What 
statements were made, if any, to Chief Stewart by the defendant? You 
must determine first what was said and what took place, and then, having 
determined that, you must find out whether the acts and statements and 
the conduct of the defendant had any causal relationship with the alleged 
crimes. If there was no causal relationship as | have told you between Van- 
zetti’s carrying of a loaded revolver and the alleged crimes, why it 1s of 


1 Such testimony was given at the later trial for murder. See page 57. 
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no consequence. It has no place in the jury room, if you do not find such 
causal relationship; and it is equally true with reference to the representa- 
tions made by the defendant to Chief Stewart, if you find he made such 
representations. 

“Now to sum up, what is the fact? What does all this meanP—and when 
you have determined what it all means, then that simply means this—that 
it is a fact the same as other facts which you will take into consideration as 
bearing upon the question of the guilt or the innocence of the defendant. As 
I have told you, if in your final analysis you find it has no bearing, no con- 
nection between the two things disregard it. If you find that it has, give it 
what weight you think it is entitled to as bearing upon the question of the 
guilt of the defendant. 

“Now, gentlemen, | think that covers most of the claims of the Common- 
wealth. I’ll repeat what | have already said—they are simply claims. What 
weight should be given them rests with you. The defendant denies the claims, 
not but what they are made, but claims that you should not reach the same 
conclusion that has been reached by counsel for the Commonwealth. So 
you must determine what is the fact and what 1s the truth. 

“The defendant has set up a defense on an alibi, which word means when 
translated—elsewhere; which means in its probative effect if established 
that the defendant could not have committed the alleged crimes because 
he was somewhere else. In other words, the defendant says that he could not 
have committed the alleged crimes because at the time he was in Plymouth. 
If you find such to be the fact, that is an end of this case. If he was in Plym- 
outh at 7:15 or 7:20 or there abouts he could not have been in Bridgewater. 
That, gentlemen, again is a question of fact. The defendant maintains that 
position as strenuously as the Commonwealth maintains its position. The 
defendant claims such to be a fact, and on the other hand, the counsel Com- 
monwealth strenuously opposes that claim made by the defendant. Now, 
you must stand between the parties, as | have said, with fairness, with im- 
partiality, and say what [333*] is the fact and what is the truth. Because 
the witnesses are Italians no inference should be drawn against them. People 
are supposed to be honest, to be truthful, to be innocent. You have seen 
them, you have heard them and looked into their faces. You have heard or 
seen if they have any interest, their motive. You have heard their entire 
story and now it is for you to say what is the fact, and take the alibi in 
connection with the testimony of the Commonwealth and then you will 
say and you must say that the Commonwealth has satisfied you beyond a 
reasonable doubt that this defendant, first, was present on the morning of 
December 24th, 1919, that he had a shotgun in his hand and that he fired the 
shotgun at the men on the truck before you can find him guilty. As I have 
already said, that is a question of fact which you must determine; the court 
cannot assist you in any way and you have heard the arguments of the 
counsel and if the court has not fully and completely or even fairly stated 
the claim of either counsel that has been made or suggested to you it is your 
duty in the jury room to consider every suggestion and every argument 
that has been made by the counsel. Both parties are entitled to that at your 
hands irrespective of what may have been said by the court. The court only 
intends to state to you the law in order that you may apply the facts to the 
law. But whatever counsel have said they have a right to ask you to con- 
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sider every suggestion and every line of argument that they could make, 
with the view that you may in the final analysis determine what is the 
fact and what is the truth. 


Mr. KaTzMANnn. The Commonwealth is content. 

THE Court. And now I am about done. Is there any suggestion? 

Mr. VAHEY. The defendant is content with your Honor’s remarks. 

THE Court. Now gentlemen, both sides are satisfied. Now I am about 
to commit this case into your hands. It is an important case to both sides. 
All I can ask you is to bring to your aid your highest and best ability, your 
knowledge of human nature, your knowledge of affairs of the world—your 
ability to discern the truth. All I can ask of you is to use those faculties and 
those abilities because that 1s what you are called upon to do—to render a 
verdict that is true. That is the meaning of the word—a declaration of 
truth. Now, gentlemen, you may take this case to yonder jury room, and 
sacred sanctuary where may the God of Justice and of Truth and Fairness 
preside over all of your deliberations. 

The officers will come forward and be sworn. 

{The jury retired at 10:50 a.m. to their room and at 3:40 p.m. they 
returned to the courtroom for additional instructions. When they entered 
the room the foreman handed a paper to the court. ] 

THE Court. | have been asked the following question by the jury: can 
we return a verdict of assault with a dangerous weapon, in the indictment of 
murder? [334*] 

As I take it, that question refers to the indictment with three counts in it? 

THE FOREMAN. Yes. 

THE Court. My answer is yes: Three counts here as I have already stated 
to you. One charges the defendant with an assault upon Alfred E. Cox with 
intent to murder him; the second count charges him with assault upon Earl 
Graves with intent to murder him. The third count says: ‘the jurors afore- 
said charge the defendant with assault upon Benjamin F. Bowles with in- 
tent to murder him.’ 

“As I told you this morning, if the weapon such as a gun, as has been de- 
scribed in this case, was found to be a dangerous weapon and at the same 
time you find that the defendant did not intend to kill either of the persons 
named in each of these counts, you would return the verdict of guilty of an 
assault with a dangerous weapon. In order to maintain the allegation com- 
plete you must find an intent to murder. If it was as I told you, simply an 
intent to commit an assault with a dangerous weapon with a view of fright- 
ening, or with any other purpose other than with an intent to kill, then 
under such circumstances your verdict would be guilty of an assault with a 
dangerous weapon. So you see, gentlemen, that depends upon what you 
find with reference with that one word ‘intent.’ If he intended to kill him 
that means murder. A deadly weapon is one likely to produce death or 
grievous bodily harm. That means something if you find that a gun was 
an instrument that was liable to cause death or grievous bodily injury. 
So, gentlemen, all I can say is that if you find to be a fact that the de- 
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fendant did commit an assault with a dangerous weapon and at the same 
time did not intend to kill, then you may return a verdict of guilty of 
an assault with a dangerous weapon. And of course when you return you 
will be asked with reference to three counts. If you find the defendant guilty 
of an assault with a dangerous weapon the clerk will probably inquire: 
‘Under which count?’ If you find him guilty only under one count, you 
will say so; under two counts you will say so; if you find him guilty under 
three, you will say so. 

[ want to correct the statement in which I said that if the defendant had 
a dangerous weapon in his hand and he shot intending to kill, that would be 
murder. That would not be quite right, because there has been no actual 
killing. It would be simply an intent to murder in as much as no death fol- 
lowed the intent, and death must follow the intent in order to be murder. 
Does that answer your question, Mr. Foreman? 

THE ForeEMAN. I think so, yes. 

The Jury then retire again. At 4:18 the Jury came in with its verdict, 
finding the defendant guilty of an assault with a dangerous weapon with 
intent to rob; guilty on the first count with assault with intent to murder; 
and guilty on the second count in the indictment charging defendant with 
an assault on Earl Graves; guilty on the third count in indict[335*]ment 
assault upon Benjamin Bowles and guilty of all three counts in the last in- 
dictment. 

Expressing his thanks and that of the Commonwealth for the Jury’s 
‘splendid and efficient services’ in the ‘long, tiresome and painful case,’ the 
Judge added: “Duty requires that cases of this kind must be dealt with and 
they must be dealt with in accordance with the law because it is necessary 
that this kind of case should be heard and they should be heard by twelve 
fair, just and impartial men.’ ‘You may go to your homes with the feeling 
that you did respond as the soldier responded to his service when he went 
across the seas to the call of the Commonwealth. I thank you, gentle- 
men.’ [336*] 


Vanzetti is reported to have turned to his friends, and in Italian, to have 
cried ‘“‘Courage.”” Exceptions were filed in the expectation of taking an ap- 
peal. The conviction for murder made such step futile. 


b. Subsequent Proceedings 


As has already been pointed out the reports of the Pinkerton detectives 
were submitted to Governor Fuller during his investigation of both cases 
and at the very end counsel found an express receipt which showed that there 
had been sent to Vanzetti just before Christmas a quantity of eels. 

Before the Lowell Committee there was some discussion of this case while 
Katzmann was on the stand. Also the witness Christophori charged Katz- 
mann with having made a fool of him in the matter of Douglass’s mous- 
tache, insisting that it had been only recently shaved. President Lowell 
commented that as Douglass was well known in Plymouth it should have 
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been easy to show the true facts. William Bernagozzi, an interpreter re- 
tained by the defense, also appeared and said that there had been difficul- 
ties with the official interpreter and that the way the witnesses appeared to 
hesitate because the interpreter did not easily understand them had made a 
bad impression on the jury. He also told how, after the verdict, Vanzetti 
had blamed his lawyer, Vahey. Mr. Woodbury, an investigator, testified 
to efforts he had made at Moore’s request to get new evidence so as to re- 
open the case and told how he was rebuffed on account of prejudice against 
reds. 

The Bridgewater case was not discussed in the Committee’s report, except 
for the comment at the end that both crimes seemed to bear the mark of 
“men inexpert in such crimes.” [5378z] 

Governor Fuller gave the case more extended notice: 


“The next question, and the most vital question of all, is that of the 
guilt or innocence of the accused. In this connection | reviewed the Bridge- 
water attempted holdup for which Vanzetti had previously been tried be- 
fore another jury and found guilty. At this trial Vanzetti did not take the 
witness stand in his own defense. Ile waived the privilege of telling his own 
story to the jury, and did not subject himself to cross examination. Investi- 
gating this case, I talked to the counsel for Vanzetti at the Plymouth trial, 
the jurymen, the trial witnesses, new witnesses, present counsel and Van- 
zetti. | have talked with the government witnesses who saw the Bridge- 
water holdup and who identified Vanzetti, and I believe their testimony to 
be substantially correct. | [5378f] believe with the jury that Vanzetti was 
guilty and that his trial was fair. | found nothing unusual about this case 
except, as noted above, that Vanzetti did not testify. 

“In the Bridgewater case, practically everyone who witnessed the at- 
tempted holdup and who could have identified the bandits identified Van- 
zetti.” [5378g] 


c. The Outlook Confession 


The Outlook and Independent for October 21st, 1928 (vol. 150, 449) pub- 
lished a number of articles and an editorial, which dealt with the Bridge- 
water case. Unfortunately, insufficient care was taken by the editors to verify 
all their statements of fact. One instance of this, an important one, follows. 
The introductory editorial states that “at the moment of their arrest, they 
said they were calling for their friend’s car at Johnson’s garage in order to 
use it to transport literature.” I1ad the defendants indeed on their arrest 
made any such explanation, their radicalism might have been kept out of 
the Braintree case, since there would then have been no lies to explain 
away. . 

The Outlook presents an alleged confession by FRANK SiLva, alias Paul 
Martini. Silva says he and Jimmie Mede had planned the Bridgewater 
hold-up as early as 1917. After Mede had been sent to jai! Silva, at the first 
available opportunity after the war, carried out the plan with other people. 

The confession is highly circumstantial, almost too circumstantial. Ac- 
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cording to its author the man with the shotgun was “Doggy” Bruno, who 
had a short moustache. His picture is printed in the Outlook. It is difficult, 
on examining it, to suppose Vanzetti might by anybody have been mistaken 
for this man. A large Buick touring car was used, the confession goes on 
to say, for which Silva had on December 22nd stolen number plates from a 
Needham garage. 

In one of the affidavits used on the Medeiros motion, it was stated that 
Moore had interviewed Silva in the Atlanta Penitentiary and that after- 
wards Silva (Martini) and Joe Morelli had arranged to create an alibi 
for April 15th, 1920.1 There was no mention in this affidavit of the Bridge- 
water case. 

The Outlook printed also an affidavit by Jimmie MeEpE who, in 1917, 
had been running a cigar stand in Boston. Mede said Silva and San Marco 
had orginally planned the Bridgewater job with him and that, while 
in prison in 1920, San Marco had told him about its execution and about 
Silva’s part in it. He said he had been interviewed by Moore in prison and 
that he had refused to do anything for fear of jeopardizing his parole; and 
that once out of prison, he had acted as investigator for Moore until told 
by the gangsters to keep his hands off. He stated that before the execution 
of Sacco and Vanzetti he had been interviewed by Governor Fuller. What he 
told the Governor in his interview has not been stated. 

The statements in the Outlook were procured by a reformed burglar, 
Jack Cacranan. Callahan stated his reasons for believing the two crimes 
had been committed by different sets of criminals. He pointed to the skill 
of the South Braintree job in contrast with the clumsiness of the Bridge- 
water attempt. Concerning the likelihood of Sacco and Vanzetti's guilt of 
either, he argued that it was practically unknown for the police to catch 
two members of a gang without catching any of the others. 

There can be no doubt that these two arguments have great importance. 
They constitute imponderable elements, which, like Vanzetti’s personality, 
cause the investigator, in the absence of evidence of unquestioned weight, 
to doubt his guilt. 

Callahan tells in the magazine how he set about getting his information. 
The narrative, while of no value for the student of the present case, 1s in- 
teresting insofar as 1t throws light on the ways of the underworld. 

Sitas BENT, newspaper man and writer, took an automobile trip at the 
request of the editors of the Outlook with Silva, Mede and Callahan to 
Bridgewater and the surrounding territory. He describes how Silva pointed 
out different places of importance, recognized buildings and indicated where 
changes had been made since 1919. 

In many respects his narrative, indicating as it does Silva’s indubitably 
detailed familiarity with Bridgewater and with the details of the hold-up 
is an impressive one. There remains, to be sure, the possibility, especially 
potent since a substantial amount of money was at stake, that Silva learned 
a good deal for the occasion. Copies of the Bridgewater record have, 


1 See pp. 514, 515. 
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however, been so difficult to obtain that this suspicion may be unfounded. 

In his article Bent discusses the Buick car stolen from Needham where 
one of the gangsters lived. He says the tip given by a Pinkerton man that 
this car might have been the one used at the crime was never followed up 
and adds: “The car stolen at Needham would never contribute certainty to 
a case against Vanzetti.” The reasoning here shows lack of familiarity with 
the record, since, in each case, the prosecution claimed this very car to be 
the one that had been used by the bandits. 

Bent also says he interviewed the motorman and conductor of the street 
car which at the time of the shooting had been on Broad Street, and that they 
both claimed not to have seen the bandits. He argues that this 1s improbable, 
and that it indicates on the part of the witnesses unwillingness to tell the 
truth. It has always been a matter for speculation why the men on the street 
car had not been interviewed by either the Pinkerton detectives or the police, 
nor produced by either side as witnesses. 

In two important respects Silva’s story differs from that of the witnesses 
at the trial. He says the street car was following the truck, whereas the testi- 
mony is clear that the street car was in front of the truck. He says Bowles 
was seated, not next the driver, as he himself stated he was, but on the side 
of the car. Both these discrepancies Bent discusses. He says errors such as 
these are but the natural result of excitement and cites as an example of 
the same thing the mistake made by Cox about the condition of the cur- 
tains on the truck in which he was riding. Much is to be said for this ex- 
planation. 

There can be no doubt that Silva’s knowledge of the case was great and 
that the opportunities for collecting such knowledge after the event were 
very slight. It may well be, therefore, that he has told the truth, even though 
his confession does not itself carry conviction. 


Part Il. ANALYSIS. 


Introductory 


HE prosecution relied upon five main points to secure conviction: (1) 

Testimony of eyewitnesses identifying the defendants as participating 
in the crime or being present near the scene; (2) Evidence of experts that 
the bullet which caused the death of the guard, Berardelli, had been fired 
through Sacco’s pistol and that one of the shells found near the scene of the 
crime had likewise been fired through that pistol; (3) That a cap found at 
the scene of the crime had belonged to Sacco and had been dropped by him; 
(4) That the revolver found upon Vanzetti when arrested had been taken 
by Sacco from the body of Berardelli; (5) That certain acts of the defendants 
and falsehoods told by them showed consciousness of guilt. The evidence in 
support of these claims and the answering contentions of the defense will be 
analyzed and discussed in the succeeding pages. Under each of the topics will 
be treated not only the evidence at the trial but also the new evidence later 
produced. The various decisions of the courts and the reports of Governor 
Fuller and the Lowell Committee will be taken up as they relate to the 
various points. 

The separate contentions of the defense were threefold, although only 
the first was raised at the trial: (6) That both defendants were at the time 
of the crimes present elsewhere and so could not have committed the crimes; 
(7) That, as confessed by Medeiros, the crimes were committed by others, 
the Morelli gang of Providence; (8) That Judge Thayer was prejudiced 
against the defendants because of their radicalism so that neither the trial 
nor the subsequent proceedings were fair. 


I 
IDENTIFICATION TESTIMONY? 


a. Testimony Relating to Vanzetti. 
I. Faulkner—2. Dolbeare—3. Levangie—4. Reed—5. Cole, Scavitto, 
Hawley—6. Summary, 
b. Testimony Relating to Sacco. 
1. Andrews—2. Tracy—3. Heron—4. Pelser—5. Splaine—6. Devlin— 
7. Goodridge—8. Summary. 
c. Prosecution Witnesses who did not Identify. 
1. Behrsin—2. Bostock—3. Wade—4. McGlone—5. Langlois—6. Carri- 
gan—/. De Beradinis—8. Summary. 
d. The Witnesses for the Defendants. 
1. Campbell—2. Novelli—3. Frantello—4. Foley—5. Falcone—6. Is- 
corra—/. Cerro—8. Gudierres—9. Liscomb—10. Burke—11. Peirce— 
12. Ferguson—13. O’Neil—14. Olsen—15. Damato—16. Magnerelli—17. 
D. DiBona—18. Antonello—19. Frabizio—20. T. DiBona—21. Gatti— 
22. D. Di Bona—23. Cellucci—24. Chase—25. Dorr—26. Summary. 
. Discussion by Counsel and the Judge. 
. Witnesses who did not Testify at the Trial. 
1. Gould—2. Kennedy and Hayes—3. C. Di Bona—4. Hewins—5. Tat- 
tillo [Packard]—6. Inquest Witnesses. 
g. The Report of the Lowell Committee. 
h. Summary. 


=> © 


a. Testimony Relating to Vangzetti 


Ne one claimed to have seen Vanzetti during the actual shooting. Four 
witnesses, Faulkner, Dolbeare, Levangie and Reed, identified him as 
having been near the scene of the crime. 


1. JouN W. FAULKNER, a pattern maker of Cohasset, had boarded a train 
for Boston on the line from Plymouth at 9:20 on the morning of April 15th. 
He was bound for the post hospital at the Watertown Arsenal for treat- 
ment to an injured hand. Fle said he had been sitting in a combination smok- 
ing and baggage car and that as the train entered East Weymouth, a man 
sitting next him had remarked that the man behind wanted to know if 
that was East Braintree. He had then looked at this man behind: 


“What kind of a looking man was thatr—Why, he looked like a foreigner, 
with a black mustache, and cheek bones. 

Notice anything else about him?—He had a felt hat on, kind of old 
clothes.” [426] 


1See plan facing p. 342. 
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He had talked with the man, he said, and had seen him get off at East 
Braintree carrying a leather bag, at about ten o'clock. He identified Van- 
zetti as the man: 


“Are you sure that is the man you saw in the train that dayr—That is the 
man.” [427] 

On cross-examination by Mr. McAnarney, Faulkner stated that at each 
station along the line (East Weymouth, Weymouth Heights, Weymouth) 
this passenger had leaned over and asked whether that was East Braintree 
[429-31]. Questioned about his familiarity with Italians, Faulkner testi- 
fied: 


“Well, the day before, did you see any Italians get on that trainr—I didn’t 
notice any’. 

Have you ever seen any Italians get on that train? Did you ever during 
that month of April?—Yes. 

Whenr—lI don’t know the dates. 

How frequently?—Why, I couldn’t say. Perhaps once or twice a week. 

Not in the vernacular—You have heard the old saying, ‘All coons look 
alike to me’—but most Italians look alike? Some Italians look a good deal 
alike?—There is a difference. Some are big and some are small 

I know, a big Italian don’t look like a small one, not as a rule, but two 
small Italians look a good deal alike?—There is a difference in them. You 
might get two alike, and two not alike. 

Have you ever worked with Italians?—No, sir.” [432] 





The witness stated that he had not been interviewed by any one on behalf 
of the government until July 20th, 1920. [433] 

Under cross-examination by Mr. Moore he said he had not noticed the 
man who first spoke to him and that he was unable to describe him in any 
way. [434] He testified that he had at the time said nothing to any one about 
the person he identified as Vanzetti: 


“Then, did it attract any particular attention on your part?—Why, when 
I saw the man was so nervous, | looked out to sce who he was at the depot. 

And you saw nothing out therer—I saw this man that got off with the bag. 

Did you make any comment about his nervousness ?r—No. 

Did any one make any comment to your—Not to my knowledge. 

Well, you —J! say, I don’t remember as they did. 

You called nobody’s attention to itP—No. 

Nobody called your attention to 1tPp—No.” [435] 





He said he did not think the man who had first spoken to him was Italian; 
he would not have known him if he had seen him in Court. Mr. Moore 
asked an unidentified man in the courtroom to get up: 


“Is that the man right there [indicating] that sat next to your—lI never 
saw the gentleman, to my knowledge. 
Was he sitting next to your—Sitting on my left, yes. 
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I say, that gentleman was sitting at your left?—I did not say that gentle- 
man. 

I say, he was sitting on your left, was her—lI don’t know. 

You don’t know?—No. 

You haven’t any impression or idea whether he was or not, have your— 
No, | have not. 

I see. Was the man sitting next to you as large a man as that gentleman? 
—I don’t remember. 

No impression at allP—No.” [437] 


He stated that he had been sent for by the District Attorney in July, 1920. 
On that occasion he had been taken to the jail and shown five men but he did 
not know whether any of these except the defendant were Italians [437], 
nor did he remember whether any of them had had a moustache. He ad- 
mitted that he had seen a picture of Vanzetti in the newspaper before this 
visit to the jail. He was then questioned: 


“Did you mention to anybody that you knew that manr—lI do not re- 
member as | did. 

Did you think that you did?—[No response audible to stenographer. } 

You didn’t, did your—Now, I am going to answer these questions, not 
you. [438] 

That is all right. You answer. That is just what I want you to do. Did 
you identify the man in the newspaper picture?P—Why, yes. 

Who did you tell it was the man?—Who did | tell? 

Yes.—Nobody, to my knowledge. 

All right. Now, you saw the pictures in the newspaper approximately 
around May 6th, 7th or 8th, around those dates, didn’t you? Right after 
the arrest of the defendant’?—lI saw a picture, | do not know the date of it. 

Well, around the time of the arrestr—I do not remember. | seen a picture 
in the paper. 

] see. Now, were those pictures at the time you saw them, did you say to 
anybody that you identified them?—I do not remember that [ did. 

Well, do you say you did not, or will you say you didP—I did not.” [439] 


The witness could not describe the jailer whom he had seen that day ex- 
cept to say that he had had a round face. Beside the man with the bag he 
remembered no one whom he had seen on the train on the day of the shoot- 
ing except the conductor, and him he did not know by name [440]. He had 
noticed no one else on the platform at East Braintree either. [441] 

On redirect examination Faulkner was asked how he fixed the date and 
he said: 

“T fix it because I expected to go to work very soon. | expected my injury 
would be over soon. | had been out then, April.” [441] 

He was then asked if he had been aware of the shooting the next day, 
but, upon objection by the defense, the question was not answered. The 
next question was: 
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“Is there any other reason why you recall the occurrences of the day, 
April 15?—No, sir.” [442] 

Asked whether something had been said by the man about “anything 
being on” that day, Faulkner answered in the negative. His attention was 
then again called to the South Braintree shootings: 


“What effect, if any, did the South Braintree shooting have upon your 
mindr 

THE Witness. Well, it had that much on my mind that | thought that 
was one of the crowd that came up in the train with me. [443]... 

When did you have that thoughtr—Why, as soon as | read the paper. 

That was when?r—Why, | think, the next day.” [444] 


On further cross-examination he was shown a picture which he said 
looked like Vanzetti [444]. Asked if that was not the man he had seen he 
said he did not know and then: 

“He looks so much like the man you can’t say whether he is or notP—I 
wouldn't say.” [445] 


Faulkner’s characterization of the car was contradicted by the conductor 
of the train, McNauGut, [1277] and by Brooks, the ticket agent at East 
Braintree [1305], as well as by a letter from the Railroad Company [1350]. 
The smoker on this train was a car of full length and not a combination car. 

Brooks testified that on several occasions months after April 15th he, too, 
had seen a tall, dark man with a black bag get off at East Braintree [ 1300— 
1302]. He had seen only one such man, and this was not Vanzetti. [1305] 

The conductor said that no cash fares good from Plymouth or neighbor- 
ing stations to East Braintree, South Braintree, or Braintree had been taken 
up on the train on which Faulkner rode that morning. He had no record of 
tickets or mileage books; those were turned in to the railroad company 
which kept a record [1277-1282]. The ticket agents at Plymouth, Seaside 
and Kingston (stations immediately after Plymouth) testified that on April 
15th no tickets had been purchased for any of these destinations, but some 
had been sold for Boston at Plymouth and at Seaside. All of the ticket 
agents said they had not seen Vanzetti at their stations on April 15th. 


[1283-1297] 


2. Harry E. DoLBEARE, a piano repairer, was one of the prospective jurors 
at the trial. On seeing Vanzetti in court he identified him as one of the men 
he had seen between ten o'clock and noon on the day of the crime in the back 
of a car with a number of other foreigners, near South Braintree Square 
[489, 490] : 


“Will you describe him to the jury? Describe what he looked like, the man 
that you saw there—He looked like a foreigner, and he had a very heavy 
mustache, quite dark. The position do you want? 

Yes, anything you noticed about him.—As the car came along towards 
me, this party that attracted my attention particularly was leaning forward 


HaRRY E. DoLBEARE: DIRECT EXAMINATION 209 


as though he was talking to either the driver or the other person in front 
of the car. 

Now, have you seen that man sincer—Yes, sir. 

Where did you see him or where have you seen him since that time?—In 
this court room. 

You, as | understand, were summoned as one of the veniremen in this 
caserP—I] was. 

What day was that?—Thursday, June 2. 

Where were you in the court room?—I was sitting on the front seat of the 
benches about halfway along. 

Did you at that time see the man that you saw in South Braintree that 
day?—] did. 

Where did you see that man?—lIn the dock... . 

Did you recognize him when you saw him in the court room that day?r—lI 
did. I had the same view of him that day in the court room as I had in the 
car, a profile view. 

Is there any doubt in your mind he is the man you saw that day in South 
Braintreer—Not a particle. [490] .. . 

When did you learn of the shooting?—lIn the afternoon. 

Did you subsequently see any pictures published of the men arrestedP— 
I did. 

From the time that you knew of the shooting until you were called to 
serve as a juryman in this case, had you told anybody of your identification? 
—] had. 

To whom had you told it?” [491] 


The last question was objected to by the defense and not urged by the 
prosecution so that the question was not answered. No attempt was made 
on cross-examination to ascertain the reason for Dolbeare’s not having come 
forward as a witness. 

Mr. McAnarney cross-examined him about the exact time he had seen 
the car, attempting to get an admission that it was before ten o'clock. 
The Court excluded the question in the form in which it was put and coun- 
scl did not ask it in the form suggested by the Judge [492]. He was then 
asked about what attracted his attention to the car: 


“Then there was nothing to attract your attention to this man until the car 
was about directly opposite your—Yes, there was. 

What was it?—The appearance of the whole five attracted my attention. 

The appearance of the whole five. How did the whoie five appearr—T hey 
appeared strange to me, as strangers to the town, as a carload of foreigners. 

You saw a car that contained men who appeared to be strangers to you, 
and they appeared to be foreignersP—They did. 

What is thatr—They did. 

What else?—They appeared to be foreigners. 

What else?—I hardly know how to express myself. I know how I felt 
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at the time. I felt it was a tough looking bunch, that is the very feeling that 
came to mv mind at the time. 

A tough looking bunch?--That carload was a tough looking bunch, if 
you will excuse my language. [495] ... 

Have you now any recollection of how the other men appeared?—Well, 
I wouldn’t want to be put on record, because my impression is not formed 
enough to be sure. 

Well, Mister, you are now testifying here in court, and I want you to say 
the whole truth, tell everything you saw?P—That is just what I told Mr. 
Moore I would do when he was out to my house, the whole truth and nothing 
but the truth. 

That is what we want. And now I want from you the very best descrip- 
tion you can give of those two men on that front seat ?—I told you those two 
men on the front seat didn’t impress me as much as the man on the back seat, 
not enough to make an impression. 

How much did they impress your—Hardly anything. 

Have you anything of their faces or clothes now in your mindr—No. 
[496]... 

You wouldn’t say whether those men had jumpers or overalls on, or not? 
—No, sir. 

Were their faces clean or dirty and grimyr—lI couldn’t say. 

Do you mean to include those two men, those two men on that front seat 
as part of a tough looking bunchr—I do. 

Have you anything in your mind by which you characterize those men 
as tough, other than you have now given usP—lI have not. 

You haven’t told me, Mister, how the men on that back seat were dressed. 
Can you tell us now whether they had on overalls, or notP—I cannot. 

Were they smooth face? Did they have heards? I am asking too many 
questions. Were they smooth facedr—I don’t know. 

Did they have mustaches?r—lI don’t know. 

Did they have hats or capsP—I don’t know. 

Well, then, is there anything of those four men, other than what you have 
given, by which you characterize them as a tough looking bunchp Is there 
anything other than what you have now givenr Is therer—No.” [497] 


3. MICHAEL LEVANGIE, gate tender of the New York, New Haven & Hart- 
ford Railroad at the Pearl Street crossing near the South Braintree station, 
testified that he had heard shots and looked east, in the direction from which 
the noise had come: 

“Now, what did you see as you looked east?—-I saw one man coming bLe- 
hind a pile of bricks, walking quite fast, and shooting as he went across the 
road.” [414] 

Levangie had at that point heard the bell for an approaching train, and 
had put down his gates: 


“Then what happened next?—I looked around, to see if it was coming 
quick, and the first thing | saw an automobile coming up. 
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Where did you see the automobile coming?—Right up the hill. 

Now, go ahead and tell us everything that happened from that point on. 
—It came right up the hill as far as the gate. Of course, I had my gates 
down, and the first thing I knew, there was a revolver pointed like that at 
my head. I looked back at the train to see if I had a chance enough to let 
them go. I saw there was chance to let them go, and I let them, and I put my 
gates back again where they belonged.” [415] 


He said he had not seen who held the gun, which was a shiny revolver; he 
also stated that the car was dark, full of dust, and going eighteen to twenty 
miles an hour. [416] He did not know how many men had been in the car, 
but said he had seen the driver at a distance of twelve feet. He described the 
man: 

“Dark complected man, with cheek bones sticking out, black hair, heavy 
brown mustache, slouch hat, and army coat.” [417] 

Levangie had seen this man since, in the Brockton police station, according 
to his testimony. He identified Vanzetti as the man: 


“We will assume it was after they got him, but how long after the shoot- 
ingr—It was some time in May, if I am not mistaken. 

Whereabouts in the Brockton police station did you see himr—I don’t 
know whereabouts. It was in a room they had him there. 

Are you sure he is the man you saw that day, Mr. Levangier—Yes, sir.” 
[418] 


On cross-examination by Mr. McAnarney: 


“About two weeks ago, one afternoon I was up at your crossing, wasn't IP 
You talked with me two or three weeks ago, didn’t youP—I believe I did. 

What is thatr—I think I did. 

You know you did, don’t you? Any doubt about that? Come, any doubt 
about that, Mr. Levangier—I don't know. 

You don’t know whether you are 1n doubt about it, or not? | didn’t have 
any revolver, did I,—nothing shiny in my handr—No, no. 

Was | there talking to your—Possibly you was. 

Possibly? Is that as strong as you can go on that? Mr. Levangie, [421] 
was | talking to you up to your gates there two or three weeks agor—I don’t 
remember; I see so many I can't tell. 

Was I talking to you twice right on the same afternoon, and Mr. Sullivan 
was thererP—I don’t know that. 

Can’t you remember talking to Mr. Sullivan as I stepped up to your—No, 
sir. 

Can’t you remembering talking to me again, telling me that my brother 
had acted for you in a case?—]| don’t remember that. 

Well, I will ask you this question: Do you remember telling me that the 
front and every curtain on the left hand side of that cur was so that you 
could not see into the car?—I don’t remember that. 

Do you remember telling me that all the view you got of the man in the 
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car was when the car was coming towards you, and you looked through 
the windshield, and could not see as he went by you on account of the 
rere Didn’t you so tell me, Mr. WitnessP—I don’t remember.” 
[422]... 

(By Mr. McAnarney) “Mr. Levangie, when you said that you have no 
recollection of me talking to you at all, is it because you don’t remember 
my face, my name, or my personality, or what is itPp—I don’t remember 
anything about it whatever. 

So that you stand, in the light of all your senses, to-day your position is 
that | never spoke to you there at the gate house, whether it is two, three or 
four weeks ago?P—I don’t know. . . . 

(By Mr. Moore) Mr. Levangie, have you at any time or any place or to 
any person described the man, and the only man, that you saw or claim to 
have seen in that car as a light complected, Swedish or Norwegian type of 
personr—No, sir. The man that I saw was dark complected. 

You say positively and flatly that at no time, at no place, and to no per- 
son have you ever described the man, and the only man, that you saw in 
that car as a light complected, light haired person?r—No, sir.” [424] 


In contradiction of Levangie the defense produced the following four 
witnesses: VictTorson, freight clerk for the railroad, who had heard Le- 
vangie say a few minutes after the shooting that it would be hard to identify 
the man he had seen [1371, 1372]; McCartny, a locomotive fireman to 
whom Levangie had said immediately after it that he would know the 
men again if he saw them [2000]; Carter, an employee of Slater & Morell, 
who had been told by Levangie at about 4:30 on the day of the crime that 
the driver was a light-haired man [965]; and SuLLivan, Levangie’s as- 
sociate gatekeeper, who testified he had seen McAnarney talking with Le- 
vangie a short time before the trial [1076]. Before the Lowell Committee 
CotLins, reporter for the Boston Globe, testified that Levangie had told 
him right after the shooting that he had seen no one. [5005] 


4. Austin T. Reep, the gate-tender at the Matfield crossing, said he 
had seen a car coming from West Bridgewater at about 4:15 Pp. M. just as 
he was letting down the gates for an approaching train: 


“What did you observe about that automobile? Tell us from what direc- 
tion it was coming and how it was coming?—lIt was coming from West 
Bridgewater and coming at a pretty fast rate of speed and so fast that it 
kicked up the dust and made me think it was coming pretty fast. 

What happened as you stood there with your sign at the side of the 
track?—Why, I had to walk across the track onto the west side and as | 
saw this automobile wasn’t going to stop, it didn’t have time enough to get 
by ahead of the train. I had my sign in my hand, and as they approached 
they did not seem to want to stop then. 

Yes.—And one of them in the automobile asked me, ‘What to hell I was 
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holding him up for?’ He pointed his finger at me, and they were talking 
amongst themselves, and seemed quite anxious to get by. 

Where were you when that man spoke to you?—I was on the west side 
of the track, in the middle of the road. 

Where was the automobile then?—Up the street about 40 feet away from 
there. 

Was the automobile stopped, or was it in motion at that time?—lIt was, 
—-the engine was running, but it had come to a stop.” [595] 


Reed testified that the man who had spoken had been sitting next the 
driver. What occurred after the passage of the train he described as follows: 


“This automobile came by, and they swung up aside of the shanty, and he 
pointed his finger at me again. 

Whor—And he says, ‘What to hell did you hold us up for’? And they 
beat it down the street and went down Matfield Street. 

Was it the same man who had spoken to you before, or a different man? 
——This is the same man. 

How near was he to you when he made that second remark to you by 
your shantyP—Within about four feet of the doorway. 

Was the machine standing still or was it moving?—It was moving.” 
[596] 


The car he said, came back after a few minutes, recrossed the tracks 
and disappeared going fast in the direction of West Bridgewater. 
The witness was then asked to describe the man who had spoken to him: 


“Will you describe the appearance, the personal appearance of that man 
who spoke to you those two times?—He was a dark complected man, kind 
of hollow cheeks, with high cheek bones, had a stubbed mustache. And 
kind of a stubbed mustache, bushy. His hair was black. 

Do you remember how he was dressedP—He had a slouch hat on, dark, 
dark slouch hat, and a dark suit. 

Have you ever seen that man since that dayr—Yées, sir. 

Where did you see him after that time?P—Brockton police station. 

When did you see him therePp—About three weeks after he was ar- 
rested. ... 

Are you sure he 1s the man you saw that day at Matfield?—Yes. 

Any doubt in your mind?r-—No, sir. 

Did you notice the driver of the carP—What I noticed of the driver was 
that he was a kind of a thin-built man. He was squatted down in behind 
the steering gear so you could not see very much of him. He was a small 
man, appeared to be. 

Can you tell us how large a car this was?—Five-passenger car.” [597] 


Reed said he had seen the car again at Plymouth “‘at the trial.” He 
said he had heard about the shooting a couple of nights after the events 
just recounted. [598] 
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On cross-examination by Mr. McAnarney he stated that the automobile 
had come up and stopped about forty feet away from the tracks, and that 
it had been raising quite a cloud of dust before then, but that he did not 
know whether there had been dust upon its body [599]. The man he saw 
had worn a dark colored suit, but he did not know whether or not there had 
been dust on that. He had noticed no dust on the man’s face. He said he 
had worn a soft hat: 


“So that so far as you now have in mind in answering these questions as 
to the picture you saw that day at Matfield, neither the clothes of the man 
or face of the man or the hat that he wore appeared to you to be dusty. 
That is true, isn’t itrp—Yes, sir. 

Neither have you now any recollection that it was a dusty carP—No, 
sir.” [601] 


He said there were four other men in the car, but he could not describe 
any of them, nor could he say whether the side curtains were up or down. 
[605] 

The first time Reed had seen any one he could identify as the man in the 
automobile, he said, had been in Brockton in May at the police station, to 
which he had gone alone: 


“Had any one spoken to you about this matter beforer—No, sir. 

So that no one knew that you were coming to the Brockton police sta- 
tion ?—No, sir. 

You thought you would do a little detective work of your own. Is that 
rightr— [Witness hesitates. | 

That is right, isn’t it?-—[ Witness hesitates.] Yes. 

Yes. Well, did you introduce yourself when you went into, when you got 
to the police station and told them who you were and what you wanted? 
—Not at first. 

Well, what did you do firstrp—-Why, I asked to see the two defendants 
that were there. [606] .. . 

So that when you went up there, you wanted,—and the picture in your 
mind you wanted to find was the face of some Italian manr—The face I 
wanted to see was the face of the one | had seen. 

Would you kindly answer my question, please. It was the face of an 
Italian, wasn’t 1t?—Yes, sir. 

And the two men brought in to you were Italians, weren’t they?—Yes, 
SIT. 

What did the other man look like? What did the other man look like? 
—He was a medium height man, medium build, round face, medium color 
hair, brown. 

Medium colored, brown hair. Well, now, did they tell you who that man 
was, that other man? Were you given to understand who he was?—No, 
Sir. 

Didn’t you understand that he was SaccoP—No, sir. 
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Did they give you any understanding as to who he was?—No, sir. 

You saw they were Italians, both of them?—Yes. 

You judged that from their appearance?—Yes, sir. 

Did these two men converse together anytime, the two men who were 
brought in for you to look at?—No, sir. 

How long were you in the room with them?—Not over a minute. 

Did you leave the room first, or they?—They. 

Did the man have his,—did the men have their hats on or bare headed? 
—Bare headed. 

Did they have a hat or cap in their hands?—No. 

When next did you see the man you called the defendant?—At Plymouth. 
[607] ... 

Well, you never asked to see this man Vanzetti with a hat on, did you? 
—No, sir. 

You never asked to see him with a dark hat on, did you?—No, sir. 

What kind of clothes did he have on when you saw him at Brockton?r— 
A dark suit. 

How was he dressed otherwise?—He had a shirt on that was,—a soft 
collar attached to it. 

A soft collar, dark coat, vest, trousers, no hatr—No, sir. 

Did it seem to you like the same suit of clothes you saw on the man at 
Matfield station’r—They looked the same. [608] . . . 

Hadn’t you seen pictures in the papers the day after the arrest of Van- 
zettir—No, sir 

And Sacco. You had not seen them at all?—No, sir. 

You saw them when you got to Brockton sometime that dayr—I saw 
them that night, I believe. 

I thought you said,—you did see them at the police stationr—I did not 
see any pictures at the police station. 

No. Did you see them in Brockton?r—No. 

Saw them after you got homer—Yes. 

Where did you get them?—They were in the papers beforehand. 

They were in the papers beforehand? You mean, in that day's paperr—I 
do not know just what day’s paper it was in. 

Where were you when you saw that paperr—At home. 

Well, you had not seen it beforeP—No, sir. 

So that it is fair to assume that you were at Brockton to identify these 
men on the day that their photographs came out in the paper. That is cor- 
rect, isn’t itPp—lI believe their photographs had been in the paper before | 
went to see them. 

Yes, you know they had, don’t your—I didn’t see them. 

Well, you knew the photographs had been in the paper before you 
went to Brockton, don’t your—I had not heard about them, seen them. 
[609] ... 

Now, explain in any way you want to your answer there, “They had been 
in the papers beforehand.’ What do you mean by thatr—Well, when I came 
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to see the pictures in that paper, I noticed what date they were in the paper. 

And from that your— It was the previous date from the day I was look- 
Ing at it when I was up to the police court. 

So that their pictures were in the daily papers, the day before you went 
to the Brockton police court, weren’t theyP—A day or two before. 

A day or two before? You were interested in this case, weren’t your— 
[Witness hesitates. ] 

You were, weren't your—Not until after I saw the defendants. 

Not until when?—Not until after I had been up to the police station. . . . 

It isn’t the fact that you saw men in the automobile that made you think 
they were Italians, is 1t?—Yes, sir. 

Oh. Then it 1s the fact that you saw men in the automobile is the reason 
why you say you thought they were Italians, isn’t itp—As there being 
Italians in the automobile and hearing that they had Italians held, I wanted 
to see them. 

You wanted to see them? Then my question and your answer is, that 
when you went up there from Matfield the men you were looking for were 
Italians, isn’t it, then you went to look for Italians, you expected to find 
Italians, didn’t your 

—|[Witness hesitates. ] 

You did, didn’t your—Yes. [610] . 

When did you first learn about the shooting? When did you first learn 
about the shooting, Mr. ReedP—I heard something about it the night be- 
fore | went up to the police station. 

You had not seen a thing about it in the papersP—No, sir. 

Had not seen or read a single line about this matter until the night after 
you went to the police stationr—No, sir. 

Is that rightr—Yes, sir. 

Had you talked with anybody down to your home or down to Matfield 
about this shootingr—No, sir. 

So that, well,—then, until you got up to Brockton you did not know 
anything about it. Is that right?—-Why, only what little ] had heard. 

When did you hear itP—TIn this store, the night before. 

Then you knew about it the night beforer—I did not know where 
it happened.” [611] 


Reed said that on his way to Brockton in the electric car someone had 
told him about the crime and where it had happened [612]. He was posi- 
tive he had not seen photographs of the defendants, but stated that the 
Brockton Enterprise containing their pictures had been in his home be- 
fore he went to the station. [614] 

On recross-examination by Mr. Moore; he was questioned as follows: 


“And his salutation to you was in a loud, bold voice, in the English 
phraseology that you saw fit to give, something | believe to the effect, 
‘What in hell did you stop us for?’—Yes, sir. 
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Mr. KatTzMann. One minute. [615] 

Is that right? 

Mr. KaTzMANnN. I object. 

THE Court. You assumed quite a good many things in the question be- 
fore you got to the conclusion. 

Is that what he said to your 

THe Court. That may stand.—Yes. 

THE Court. The rest may be stricken out. 

And the voice was loud and full and strong back forty feet. Is that right? 
—Yes, sir. 

Whatr—Yes, sir. 

With a running motor?—Yes, sir. 

And a train passing,—approaching?—Yes, sir. 

The quality of the English was unmistakable and clear?-—Why,—— 

Is that right? Answer yes or no. Whatr—Yes. 

When you went to the Brockton police station, did you ask this man 
that you saw there to speak to youP—No, sir. 

Have you ever heard him speak?—Yes, sir. 

Whatr—Yes, sir. 

You say you haveP—Yes, sir. 

Wherer—At the Brockton police station. 

Brockton——— —Police station. 

You mean, that he spoke to your—No, sir. 

And who did he speak toP—The officer that brought him in. 

In other words, some one brought him in and he spoke to this officer. Is 
that what you mean to say, the two of them standing side by sideP—One 
man was brought in ahead, and the other back of him. 

And they spoke to them?—The defendants did not speak to each other. 

And do you claim that you identified the voicer—Yes, sir. 

What did he say in the Brockton police stationr—I do not remember 
what he did say. 

You do not remember what he said°’—No. 

Do you remember whether he said anything or notr—No, sir. He just 
spoke anyway. 

What did he say?—I don’t know. 

You were there to hear and see, weren’t your—Yes, sir. 

You had come all the way from your little home down there to hear and 
see, had your—Yes. 

That is what you came for, wasn’t itP—Yes. 

You haven’t any recollection of what he saidP—No, sir. 

Whether it was good morning or good night?—It was not either of those. 

‘Thank you’?—No, sir. Not that. [616] 

What was itP—I couldn’t say what it was. 

Any idea in the world what he said?P—No, sir. 

Whether it was ‘Good night,’ or whether it was a comment on the 
weather, or what notr—No, sir. 
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It was a conversational toner—It was that same gruff tone that he used 
in speaking to me.” [617] 


5. In connection with Vanzetti’s presence in the neighborhood of the 
crime the testimony of Austin C. Cove, conductor of the trolley car on 
which both defendants were arrested, must be considered. Cole testified to 
having seen Vanzetti and Sacco on his car during the evening of April 
l4th or 15th. He marked the dates as being those of the only times when 
he had been on the run from Bridgewater to Brockton during that period, 
but was unable to say on which of the two dates, April 14th or 15th, he 
had seen the men. He said that both had boarded his Brockton-bound car 
at Sunset Avenue, about a mile and a half from Elm Square in West 
Bridgewater [732, 733]. On cross-examination he stated that on that oc- 
casion he had first thought the man was a friend of his, one Tony [737]. 
Shown a photograph of one Scavitto, he said, it resembled Vanzetti; but he 
would not say whether it was a picture of the man who had boarded his 
car, as the picture was a side view and he had not seen the man that way 
[738]. The witness was confronted with Tony himself in Court, but Tony 
gave no testimony. 

JosEPpH Scavitro, whom counsel happened to notice while he was listen- 
ing to the trial and whom they picked out for his resemblance to Vanzetti, 
testified that he had come to the trial because of a slight acquaintance with 
Sacco. He was specifically asked whether he had been at any of the places 
at which the various witnesses placed Vanzetti, and said he had not. [1533, 
1534] 

When VaNZETTI was on the stand Mr. Katzmann asked him whether he 
had been in Brockton in an automobile on April Ist, 1920. He shook his 
head and then said: ‘‘] mean no because I never rode in Brockton in an 
automobile, in Brockton” [1812]. In rebuttal the prosecution called FRANK 
W. Haw ey, a salesman for the Plymouth Rubber Company, who had for 
about eighteen years been a special police officer and constable. He said he 
had been turning his own car in a Brockton street on April Ist, 1920, when 
a seven passenger Buick touring car drove up and had to wait. He said it 
was a dirty car with a flapping curtain on one side. He said the man next 
to the driver was Vanzetti [2103]. Hawley had some talk with the driver, 
but was not asked to describe him, nor was he asked when he had first made 
his identification of Vanzetti. 


6. Summary. 


All the witnesses against Vanzetti were at the trial positive of their 
identification, but several people said that earlier Levangie had himself 
expressed doubt. None of them but Levangie identified immediately upon 
the arrest although Reed’s identification was made a few days after it. 
Vanzetti was not at once formally charged with participation in the mur- 
ders, nor was he so charged even at the time of the preliminary hearing’ 
against Sacco, held on May 26th, 1920, in spite of the fact that suspicion of 
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his complicity had before this time been voiced. Mr. Katzmann, before 
the Lowell Committee, indicated that he had himself been dissatisfied with 
the identification of Vanzetti at this early period [5078-5080]. What 
prompted Faulkner to identify in July does not appear. Nor was it ever 
brought out why Dolbeare did not come forward until impaneled as a 
prospective juror. 


b. Testimony Relating to Sacco 


Seven witnesses identified Sacco: Mrs. Andrews, Tracy, Heron, Pelser, 
Miss Splaine, Miss Devlin and Goodridge. 


1. Lota ANDREWS, a divorced woman occupied as practical nurse, had on 
the morning of the crime gone with her friend, Mrs. Campbell, to South 
Braintree to look for work in the shoe factories. She testified that when she 
arrived at the Slater & Morrill factory at around !1:30 she saw two men 
Near an automobile which was standing there [333, 334]. One of these she 
described as light and sickly looking, the other as dark and wearing dark 
clothes. The dark man had been working under the car, she said, and the 
light man standing near it. She testified that when she came out of the fac- 
tory about fifteen minutes after having gone in, she asked the dark man 
who was under the car how to get to the entrance of the Rice & Hutchins 
factory: 


“Did you have any talk with either of those men at that time?—Yes, sir. 

Which man’r—With the man who was fixing the car. 

Was he the light man or the dark manr—No, sir, he was the dark man. 

Where was he when you had the talk with him?r—When | had the talk 
with him, he was under the car. 

Did he get up at any timer—Yes, sir. 

I mean, when you had your talk with him, did he get upP—I spoke to 
him and he got up, as I spoke to him. 

And you had some talk with himr—Yes. 

Will you tell the jury what talk you had with himr—TI asked him if he 
would please show me how to get into the factory office, that | did not know 
how to go. 

What did he say?—He told me,—he asked me which factory I wanted, 
the Slater? I said ‘No, sir, the Rice & Hutchins.’ [336] 

Anything moreP—That is all the conversation. 

Did he say anything moreP—No. 

Did he tell you how to get inr—Yes. 

Well, I want you to tell us whatever was said—He told me how to go 
to get into the factory.” [337] 


Mrs. Andrews said she had seen this man at the Dedham jail and that 
she saw him now in the courtroom. 


“Just point to the man you mean?—That man there [indicating]. 
Do you mean— 
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[The defendant Sacco stands up in the cage and says: ‘Take a good look. 
I am myself.’}] (He actually said: ‘I am the man? Do you mean me? Take 
a good look.’) 
_ Then you mean the man who just stood up and made the remark.—Yes, 
sir. 
The man they call Saccor—Yes, sir.” [337] 


The witness said that Mrs. Campbell who had been with her in South 
Braintree was 69 years old and lived in Maine [338]. Asked about Mrs. 
Campbell’s eyesight, Mrs. Andrews was allowed to testify so as to excuse 
the non-production of Mrs. Campbell by the Commonwealth. Her testi- 
mony was allowed after the following discussion: 


“THe Court. That must be based upon your personal observation and 
nothing else, not what somebody told you, but what you saw with your own 
eyes, and your own personal observation. You may answer if you made a 
personal observation and can answer from such observation. | will save 
you whatever rights you desire. 

Mr. JEREMIAH McAnarney. For both defendants? 

Tue Court. Sure. Because I understand that you are going to claim that 
the Commonwealth should have produced this witness or taken a deposition 
of the witness or taken some steps to procure the attendance of the witness 
at the trial. 

Mr. WILLIAMS. They can’t claim we should have taken a deposition, can 
theyr 

THE Court. You heard what he said. [339] 

Mr. Wi tuiaMs. I do not see how we could have taken a deposition. 

THE Court. | am taking counsel for what he says. I wili deal with the 
law question about depositions when the time comes, but not now. It 1s my 
duty to state the claim of counsel. You may answer. 

THe Witness. In regard to Mrs. Campbell’s eyesight? I would say that 
her eyesight was poor. 

And do you know what the matter with it isPp—It is cataracts on the back 
of the eyes. 

On which eye?—On both of them. 

Do you know how long she has been afflicted with cataracts of the eyesr 
——-How long she has been afflicted with them? 

THE Court. From your own personal observation. Not what somebody 
told you. 

On April 15, did she have these cataracts on her eyesP—Yes, sir. 

I mean, April 15 of last year.—Of last year, yes, sir.” [340] 


When cross-examined by Mr. Moore it appeared that the witness had 
been interviewed by him at her home on January 14th, 1921. Asked by 
him about the condition of the car she was unable to describe it. She was 
then questioned as follows: 
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“On your way down, there was a man at the front of the car working 
over the hood. Is that your statement?—Yes, sir. 

You did not particularly observe him at that time?—No, sir. 

At that time you paid no particular attention to him, going downP—Any 
more than to notice him, that was all. 

You did not speak to him nor he to youP—No, sir. 

Now, you also stated that there was another man at the rear of the car 
at that timer—yYes, sir. 

And that man was, I believe you described as tall, slender, light com- 
plexioned?r—Yes, sir. 

Light hair. I believe you said looked like a Swede?—Yes, sir. [343] ... 

Now, that is the same time,—you do not claim, as | understand, Mrs. 
Andrews, that you identified the defendant on your way down; you did 
not look at him at that time particularly closely at allP—No, sir. 

It was on the way back you identified him?—yYes, sir. 

Now, are you positive that the man, the light-complexioned man, was at 
the rear of the car still when you came backr—No, sir, | won’t say that I 
am positive. 

Well, are you as positive of that as you are that you identified the de- 
fendant when you came backr—You mean that I am as positive that the 
man was standing at the back of the car as | am that the man was at the 
front of the car? Is that the way you mean? Yes, sir, | think I am. 

Do you remember stating to me: 

‘Did you see any other men around the carPp—Yes. The light man in 
the back seat.’ 

—I told you that the light man was in the back seat? 

Just a minute. My question is, did you testify or state to me as follows: 

‘Did you see any other men around, the carr—Yes, the light man in 
the back seat.’ 

Did you so state to mer—I did, yes, sir. 

Well, when was the light man in the back seatPp—When I went down to 
the factory. 

Haven’t you already told this jury that when you went down the light 
man was behind the car?—I said the light man was in the seat, in the back 
seat of the car going in. 

When you went down, he was in the back seat of the carP—In the back 
seat of the car, yes, sir. 

Not at the rear of the car?—No, sir.” [347] 


On further cross-examination it appeared she had been taken to see 
Sacco in the jail in February, 1921. She claimed to have picked him out 
there while he was walking up and down by himself in a room, and said 
she had not been told beforehand to look for him there: 


“Well, what did you do next?—I went around the jail. 
Why didn’t you look at these prisoners?—Because those prisoners there 
sitting and talking with their friends didn’t interest me at all. 
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You were there to identify somebody?—lI wasn’t there to identify those 
people. 

You were there to see if Dedham County Jail contained the man you 
saw on April 15th, isn’t that right, that is what you were there forr—Yes, 
that is what I was there for. 

Now, did you look at these one or two prisoners to see if they were the 
menr—No, | did not. 

Why notr—Because I knew they were not the men. 

How did you know?—Because | knew they were not. 

How did you know? Did somebody tell your—-Nobody told me. 

Did you look at them?—I glanced at them as I passed by. 

You knew they were not the men you were there to identify P—No, sir. 

Who told you,—Broullard?—No, sir. 

Mr. KATZMANN: One moment. 

THE Court: That assumes somebody did. 

Did anybody tell your—No, sir. 

How did you know, then, they were notr—Because they did not re- 
semble the man I had seen. 

Then where did you gor—lI told you, I went through part of the jail. 

What partr—I couldn’t tell you. 

Who piloted you through?—I don’t remember. 

Who went with your—A man went with me. 

What was his namer—I couldn’t tell you. 

Where did he take your—He took me down through different parts of 
the jail. 

What part?P—I would imagine it was a laundry, one part. I don’t know 
what they call the place where they put the prisoners. 

Were you told the man was therer—No. 

Did you look at the menr—I looked at the men as I passed by. 

Didn’t look them over carefully at allPp—I looked at them as | went by. 

And examined them in such detail that you satisfied yourself they were 
not the menr—The men | saw in their cells I satisfied myself they were not 
the men. [359]... 

Did something happen while you were in therer—Yes, sir. 

Whatr—Why this happened, that the room I was in was—I don’t know 
just how to explain it, but it had kind of an opening back here, like there 
was a room underneath that you could look from the room | am in down 
into this room underneath. 

And you saw what down therer—I saw a man. 

All aloner—I won't say that he was all alone. 

Well, was he alone, or wasn’t her—I can’t remember whether he was 
alone or not. 

Now, Mrs. Andrews, don’t you remember that he was all aloneP—No, | 
can’t remember that he was all alone. 

Now, you stood and watched that man very closely, didn’t your—Why, 
I looked at him closely, yes, sir. 
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And you knew what you were there for, didn’t your—I knew I was 
there to identify a man, if I could. [361] 

And you stood and watched this man to your entire satisfaction, as long 
as you wanted to, didn’t your—Yes, sir. 

Probably how long? 10 minutes, 15 minutes?P—All of that. 

And you can’t tell this jury whether there was anyone else in that room 
at allP—-Do you mean in the room with the prisoner? 

Yes.—I will say I don’t know. | didn’t look to see. I was looking at this 
one man. 

Was anybody at your side right at the time?—No, sir, not right at my 
side. 

Was there anybody else in the room with yourP—Yées, sir. 

Whor—The man who took me in the jail. . . . 

How did you select that place to goP—Because I was in that room being 
shown over the jail. 

You walked over there of your own initiative, or your own suggestion? 
—-| walked over there to see what was down there. 

Where else did you go in that jail on your own initiativeP—I walked all 
around the room. 

Did you go down into the bakery shop aloner—No, sir, | did not. 

Piloted down therer—Yes, sir. 

Did you go to the laundry aloner—I did not. 

Piloted in there, is that rightr—Yes, sir. 

Did you go over into the shoe factoryr—Yes, sir. 

Piloted over there, is that rightr—Yes, sir. [362] .. . 

You walked across a big room, like this, from the desk over to the rail on 
the far side, didn’t your—JI walked over to this grating from where | was 
standing. 

Aloner—Yes, sir. 

And that is the only place in that jail that you went alone and on your 
own initiativeP—yYes, sir. 

And that is the place that you say you found the man that you saw on 
April 15ther—Yes, sir. 

And he was down there alone,—no one else in the roomr—lI am not say- 
ing that he was alone, Mr. Moore. [363] . . . 

What kind of a shirt did he have on? He didn’t have any coat on the day 
you saw him in the jail?P—No, sir. 

What kind of a shirt did he have on?—I won't say what kind of a shirt 
he had on. 

What colored shirt?—I don’t remember what color it was. 

What colored trousers did he have on?—I don’t know. 

Do you mean to tell this jury that your recollection of the clothing 
that man was wearing in-the county jail here on the date you saw him in 
February of this year is not as clear, when you were there for the specific 
purpose of making an identification, was not as clear as 1s your recollection 
of it that date in April of 1920, a year and a half agor (s that what you 
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mean to tell this jury?—I mean, I was not there to look at his clothing. I 
was to look at his face. [364] ... 

Did he sit down?—No, sir. 

Did he turn and look at your—I don’t know whether he turned and 
looked at me personally, or not. He looked up, as though he was looking 
at me. 

And you stood and looked at each otherP—Why, I looked at him, and 
he turned and walked back again. 

Now, Mrs. Andrews, would you want to state that the facts are that the 
only time you saw this man was when he was trying to get some exercise 
playing hand ball down there, or playing ball with a medicine ball down 
therer—Why, I didn’t see any ball there at all. 

You didn’t see him running around?—Certainly not. 

But, you go over there, and that is the only place in the Dedham County 
Jail that you went of your own volition and on your own initiative, that is 
rightr—Yes, sir. [366] ... 

In your statement to me on the date that | talked with you, I stood up in 
front of you and you stood in front of me, and | asked you, just as | now 
ask you, 1f the man you saw on April 15th was as large a man as I, and you 
stated he was at that time, did you not.—I told you I thought he was about 
your height, at that time. 

And you are still of the same impression, are you not?—I am not saying 
I really knew it; I said that | thought he was. 

You were as close to that man that April 15th as you are now to me 
in front of this juryr—Yes sir. 

Five or six feetr—Yes, sir. 

And your observation and impression would be then and at the time I 
talked with you and now that he was as large a man in height as am I?— 
Yes, sir.” [367] 


On the following day Mr. McAnarney cross-examined Mrs. Andrews. 
She said that when she reached the room in the jail in which she saw Sacco 
she had not been told to go anywhere, and that she had just walked around 
[404] : 


“Very well. Now, you looked down and you saw the sun shine. You did 
not stop to see any one there at all, did your—Why, no, sir. 

But you happened to observe the sunshine and some one, did your—Yes. 

That person happened to be the man you think looks like this manr—It 
happened to be the man | am looking at now. 

Yes. The man you are looking at nowr—Yes. 

And you say now that that was all simply a coincidence, meaning that 
you weren't told to go this place to look, that you weren't told to look at 
any person, and that you did not know that there was a person there when 
you went over there to look. Is that right?—lI was told in this way—— 

What is thatP—lI don’t understand that that way, Mr. McAnarney. 

I am directing your attention now to your happening to go, as you said 
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over to this place where you looked through and saw the sunshine.—I think 
the man went and directed my attention to the building there. 

You weren’t told to go there, were you?—No, sir, I wasn’t told to go to 
that grating at all. 

You simply happened to go to the grating by accident?r—Yes.” [405] 


At the interview with Mr. Moore before the trial Mrs. Andrews had 
been shown a number of photographs. She was cross-examined at length 
by him about this interview and showed unwillingness to admit that the 
photographs shown her at the trial were the ones he had previously shown 
her. The record of this examination is so confused that it is difficult for the 
reader to determine just which pictures she had really previously seen: 


“Do you remember my questioning you as follows: 

‘] show you a group of photographs marked 12~—22 and ask you if you 
have even seen any of the men whose photographs appear there at any time 
or place, particularly on April 15th, 1920, at South Braintree?’ 

And you answering: 

‘The only man that looks like him at all is this man.’ 
Do you remember so stating ?’—Yes, sir. 

‘This man with the straw hat on, and a cigar in his handr—Yes.’ 

Do you remember my so questioning your—I remember you asking me that 
question, yes, sir. 

Is that the list of photographs marked 12-22 that was shown to you at 
that time [indicating] ?—I can’t say as they are. 

Can you say that they are not?r—I will say that they are not. 

Based upon whatr—That I don’t see the picture there that I saw at that 
time. [349] ... 

Do you recognize—Look these pictures over—‘|2~—22’—-and state whether 
or not you recognize any picture in there as a picture of any person that 
you have ever seen heretofore.—I don’t recognize these pictures at all, for 
] don’t ever remember of seeing these before. 

But you do remember that a large number of photographs was shown to 
your—yYou showed me some photographs. 

Some thirty or forty in number?—I don’t know. 

That would be your best recollectionr—I don’t know. 

Mrs. Andrews, do you recognize any photograph there as being any one 
of the photographs that were shown to you on the date that I talked with 
you?—I don’t recognize any of those photographs at all. [352] .. . 

Do you remember being asked this question: I[ called your attention 
to the group of photographs marked ‘22~36-C, and asked you if you have 
ever seen any of those men.’—Answer: ‘I have never seen any of those men 
at all. The color of that man’s hair and the face and the complexion looks 
like him.’ Do you remember so stating?f—I don’t remember so stating 
that answer to you in that way. 

Question: ‘But a larger man?’ Answer: ‘Yes.’ Did you so stater—I did 
not, no, sir. 
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Question: ‘An older man than he is?’—Answer: ‘I don’t know whether 
this man is 28 or 38.’ Did you so stater—Yes, sir, I did say that. 

Question: ‘But you would not by any means pretend to say that this 
is the man?P’—Answer: ‘No.’ Did you so stateP—I did not make that 
answer. 

Question: “Would you say positively that it is not the man?’—Answer: 
“That man there is not the man.’ Did you so stateP—I said the man—— 

Answer my question, please. Did you so stater—-] don’t remember. 

Will you say you did not?—I will say that I don’t remember. 

Question: ‘You are positiver’-—Answer: ‘Yes.’ Did you so stater— 
] don’t remember. 

THe Court. What is she speaking about? | don’t know as the jury knows. 

Mr. Moore. | am reading this, your Honor, in order to get to the pic- 
ture, to which this is preliminary evidence. I have already asked with 
reference to a group of pictures. 

THE Court. That she says she has never seen. 

Mr. Moore. Yes. 

Question: ‘Positive that is not the man?’—Answer: ‘Yes.’ Did you so 
stater—I did not. 

Question: ‘You mean the man with the soft collar, standing, holding 
in his hand a derby hat is not the man you saw on April 15, 1920, in South 
Braintree ?’—Answer: ‘No, indeed.’ Did you so staterP—lI did not. 

Now, directing your attention to this list of pictures that I have just 
been referring to, ‘23-36—C.’ Now, running those over you find that [354] 
there is only one man in that picture with a derby hat in his hand, don’t 
your—Yes, sir. 

Who is that the picture of now do you knowr—It is the same picture 
that | pointed out to you at that time. 

Absolutely, isn’t it?-—Yes, sir. 

And at that time you answered me in this wise: Question: ‘You mean 
the man with the soft collar, standing, and holding in his hand a derby 
hat is not the man you saw on April 15, 1920 in South Braintreer’—Answer: 
‘No, indeed.’ Didn't you so answerr—TI didn’t answer you that way. 

My question was as | read it, wasn't itr | asked you that question 
did I not?—Yes, sir. 

You answered me in that wise, did you notr—I did not answer you the 
way—— 

How did you answer mer—I told you that he resembled the man I saw 
at South Braintree. [355] .. . 

Referring back to the photographs. Question: “Would you say that the 
man had a fuller or more slender facer’—Answer: ‘I don't know. He had 
a funny face.’ Did you so stater—Yes, | did. 

Question: ‘Meaning by that a face that was not a kindly face, a kind 
of brutal facer’-—Answer: ‘He did not have a real good looking face.’ 
Did you so state—I] did. 

‘Did he smile at your’—Answer: ‘No.’ Question: ‘Did he look cross 


Lota ANDREWS: CroSS-EXAMINATION 227 


ak cranky?’ Answer: ‘He did not seem to like it that I disturbed him.’ 
—Yes, sir. 

Question: ‘And you say the man standing up with a derby hat in his 
hand is positively not the man you saw?’—Answer: ‘No, he is not. None 
of the men here are.’ Did you so state?—No, sir. [356] .. . 

I say, did I show you a photograph on the date that I talked with 
you that you are now prepared to tell the jury was the photograph of the 
man you saw on April 15th?—yYes. 

And did you tell me on that date that any photograph that I showed 
to you was the photograph of the man that you saw on April 15th.—I did 
not, no, sir. 

What ?—lI did not tell you. 

You didn’t tell meP—No, sir. 

On the contrary, you did say that it was not the photograph, did you 
notrP—I did not.” [357] ... 


She was also questioned on this subject on the following day by Mr. 
McAnarney: 


“Then, you saw a picture in the group that he showed you, or in the 
three groups that you saw, what about it?—I say, there was a picture in 
a group of pictures that he showed me that | do not recognize here among 
these. 

Did you call Mr. Moore’s attention to that picture, the one you say 
that you do not see here? Did you call that picture to Mr. Moore’s [408] 
attention?—Well, in this way: I called his attention to it that, like I would 
be pointing to that [indicating], I said, ‘Well, this man here resembles 
the man | saw more than any.” [409] ... 

Her examination was interrupted by her collapse on the stand when she 
was being particularly pressed concerning these photographs: 

‘“. . Have any of those photographs been shown to you before?P—-No, sir, 
I don’t think they have. 

I call your attention to this question—5+4 of the record, Mr. Katzmann, 
of the evidence in this court. ‘Do you recognize the picture that is here 
in the folder marked ‘23-36-C.”’ ‘Do you recognize the picture here in 
this folder marked ‘‘23-—36—C,” do you recognize that as one of the pictures 
that I showed you on the date that I talked with your’ Answer: ‘I recog- 
nize a picture that you show me.’ Which one of those pictures did you 
recognize as the one he had showed your—I think, if any, it would be that 
one [indicating]. 

What one? [The witness indicates. ] 

Is that what you said, ‘If anyone, it would be that one?’ Was that the 
photograph that you showed to Mr. Moorer—Yes. 

Didn’t you say something about having a hat on and a cigarr—No, sir. 
I am positive | did not. 

I call your attention to this question 

Mr, Katzman, May I have that photograph marked now? 
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Mr. McAnarney. Shall | put an ‘X’ on it? 

Mr. Katzman. Well, two. 

Mr. McAnarney. A double X. 

Mr. KaTzMAN. Two X's. 

Mr. WituiaMs. I think the witness better be allowed to sit down. 

THe Witness. I feel faint. 

Mr. Katzman. She feels faint. 

THE Court. I think she should have a rest. 

Mr. McAnarneyY. I would rather she have a rest before I examine her 
further. I will suspend the examination, so that she may have a rest. 

[The witness collapses, and is removed from the court room.]” [412] 


Mrs. Andrews’ collapse, it was later suggested, might have been due to 
the appearance in the courtroom of a man whom she associated with an 
attack she claimed had been made on her in February, 1921 [1383]; but she, 
herself, claimed it was due to her having been grilled about her past life 
[ 1383, 3898, 3934]. 

The defendants sought to contradict Mrs. Andrews by a number of 
witnesses. Her friend and companion, Mrs. JuLtiA CAMPBELL, testified 
that neither of them had spoken to the man underneath the car and that 
he had never looked up [1309, 10]. 


“When you got down to Slater & Morrill’s factory, before you went in, 
did you see anything or any person outside?—We saw a car there, and we 
saw a man in khaki clothes. 

You saw a car and a man in khaki clothesP—Yes. 

Where was the manr—The man standing—— 

Yes.—He was standing just on the face of the building now, where there 
is a cement building there. [1308] ... 

How near was he to that concrete —Well, very near it. | couldn't say 
just exactly, but very near it. That is the man we asked. . . . 

Did you see any man doing anything to the automobile?—There was a 
man down underneath the automobile. He never looked up at all. 

Did you or Mrs. Andrews speak to that man who was down under the 
automobileP—We did not.” [1309] 





On cross-examination by Mr. Katzmann she was asked: 


“Which way was the automobile facing, Mrs. Campbell?—It was facing 
down from the track. 

Back to the trackr—Yes, back to the track. 

Have you said it was facing towards the trackr—No, sir, | have not. I 
told the same story, dear man, everytime, and | don’t want to get into 
this trouble. 

I don’t want you to.—Just as true as you live. It ain’t my good will | 
am here. 

That is all right. You and I are friends, are we? So far, | mean?—Yes, 
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Then he was five feet nearer to Slater & Morrill’s than the automobile, 
wasn’t her—Yes, sir. 

Are you tired? 

Mr. Katzmann. I think this lady ought not to stand up. She is tired. 

[The witness cries, and an officer brings a glass of water. ] 

THE Witness. | don’t want nothing. 

Mr. KatzMann. | don’t think you ought to stand. 

THE Court. Perhaps you better suspend with the witness and call some 
other. 

THE Witness. I think it is awful. 

Mr. Katzmann. If your Honor please, I don’t want to interrogate this 
witness standing up. J think it is too much of a strain. [1315] 

Mr. JEREMIAH McAnarney. I would like to proceed if 1 could. She is 
anxious to get home to Maine. 

THe Court. That may be, but I think you should suspend now. You may 
be excused for a little while, and then perhaps you may return again. 

Mr. JEREMIAH McAnarney. I will get a short witness, Mrs. Campbell, 
you may step down for a minute. 

THE Court. She is advanced in years, and if anything should happen we 
would feel we kept her on the stand too long. I should feel so, anyway. It is 
10 minutes past four. You may take a recess of five minutes. 

[Short recess. ] 

Now, Mrs. Campbell, | want you to do me a favor. If you feel tired, | 
hate to distress you. Did I bother yourP—Yes, I am all right. 

Won’t you tell me right off? I would be grateful to you if you would. | 
do not want to tire you. Would you like some water?—lI don’t care for any- 
thing. 

You feel comfortable, do your—Yées, sir. 

All right. Now, didn’t you in your mind connect the man who was under 
the car with the man who was standing five feet away from itr—No, I did 
not. [1316] ... 

Do you say, Mrs. Campbell, that there was no conversation on your com- 
ing out of Slater & Morrill’s with the man under the carr—There was not. 

And do you say also there was no conversation with the man dressed in 
khaki clothes when you came outP—There was not. We never spoke to 
either one. 

You are positive of that?—I am positively sure. We simply walked out 
by them and walked into Rice & Hutchins.” [1327] 


She said she had never talked about the matter until Mr. Reed came to 
see her. When that was she did not know, but thought it had been a short 
time before a Massachusetts state officer came with the Maine sheriff to 
interview her. She was asked where she had been on July 22d, 1920, and 
on various other dates, but could not say. 


“Were you on the street last TuesdayP—Last Tuesday? 
Yes.—I was in the washtub last Tuesday. 
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When you got through with that, did you go outP—No, | had all I could 
do to home. [1328] 

How about the week before that?—Oh, chestnuts! 

You don’t really mean that, do you?—Well—— 

I am conducting this examination respectfully to you, am I not?—Well, 
excuse me, but I can’t go back on such things as that. 

Do you not consider | am conducting this examination respectfully to 
your—Yes, sir, you are all right. You are all right. 

Where were you two weeks ago today?—l| can’t tell you. | guess in my 
home, because I never go out.” [1329] 


Mr. Katzmann also asked her about the resemblance of the defendants 
to the man under the car: 


“Do you say either of the defendants in this cage is not the man who was 
under the automobile?—I do not think I ever saw them men in the world. 

Do you say either of the defendants in this cage is not the man who was 
under the automobileP—Well, I should say they were not men I ever saw. 

You haven’t any interest in this case, have your—Not a thing. Not a 
thing. 

And you are able to tell this jury, are you, a man who was down under the 
side of the automobile and you went behind him; could not see his facer— 
No. His cap was drawn down, and he never looked up. 

Never looked up?—Never looked up. 

He had his head downr—Yes, his head hung down. 

And you tell this jury that neither of those defendants is that man?— 
I should say they were not the man. 

You did not see his face?—Well, that is all I did see. 

You did not see his face, did your—No, his head was right down there, 
and I say how they don’t look like, anything like that man. 

Have you seen the back of the head of the defendant SaccoP—No, | 
didn’t, no. 

That is all you saw of this man, wasn’t it?—Yes, just what I said. 

Have you compared the back of Sacco, the defendant Sacco’s head, with 
the back of the man you saw down?—No. 

How do you know he is not the man?—Well, | don’t know that he ts not 
the man, but he don’t look like the man | saw there. [1331] .. . 

Did you look at his face?—Just took a glance and walked right along. 

Did you look at his face?—We just simply glanced. [1332] 

Not what ‘we’ did. Did you look at his ——— —I simply looked, just 
by looking, and we saw the cap down over his eyes. 

Did you look at his face?—Just what | told you. 

Did you look at his face? THE Court. You better answer that and we will 
be through with you quicker. 

—I just simply looked like that, and like that. 

Tue Court. Just take the stand, please, Mrs. Campbell. 

{The witness returns to the witness stand. ] 
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THE Court. Now, just answer his questions and I know he will be 
through with you. 

Did you look at his face?—Just looked up, yes. 

Did you look at his face? 

Tue Court. Just answer that by yes or no, if you can.—Well, yes, | 
will say I looked, just looked up at his face. 

Could you see it?—lI saw the side of his face, yes. 

Did you tell the jury a minute ago you never paid any attention to him 
and didn’t look at him?—lI just been looking and saw—— 

Did you tell the jury, Madam, you did not pay any attention to him 
when you went byr—lI didn’t pay no attention, just simply walked by. 

And didn’t look at him, did your—Just simply looked, saw the man there 
and saw him with a cap on. 

And saw the back of his head? And saw the back of his head?—Well, | 
saw the side of his cheek, too. 

Which cheek?—I can’t tell you just exactly. 

Ilave you looked at either cheek of Mr. Sacco from behind?—He don’t 
look like the man | saw. 

Oh, I understand that, but did you look at either cheek of Mr. Sacco? 
—Yes, | looked at him, but he don’t look like the man I seen there. 

Neither cheek r—No. 

And the back of his head doesn’t, is that rightP—He don’t look like the 
person | saw. 

I want to know how much you saw of him.—I didn’t see very much of 
him.” [1333] 


A Quincy policeman, Grorce W. Fay, [1375] testified that on the day 
after the alleged attack in February, 1921, when questioned regarding the 
possibility that the man who had attacked her might be one of the men she 
had seen at South Braintree, Mrs. Andrews had said that she had not seen 
the faces of the men at South Braintree. 

AcFreD N. LaBreEcQuE, insurance agent, newspaper reporter and secre- 
tary of the Quincy Chamber of Commerce, testified to the same effect. 
[1377] 

HIARRY KURLANSKY, a tailor, whose place of business was near the resi- 
dence of Mrs. Andrews in Quincy, testified that on the evening she had come 
back from looking at Sacco in jail, she had told him the Government wanted 
her to recognize the men but that she could not do so. Kurlansky volun- 
teered as a witness after reading her testimony. 


“Now, tell us what was said.—As I sat on my door step and as | know 
her I always spoke to her when she went by. | said to her, “Hello, Lola,’ and 
she stopped and she answered me. While she answered me [ said, ‘You look 
kind of tired.’ She says, ‘Yes.’ She says, “They bothering the life out of me.’ 
I says, ‘What?’ She says, ‘I just come from jail.’ I says, “Wit have you done 
in jail?’ She says, ‘The Government took me down and want me to recog- 
nize those men,’ she says, ‘and I don’t know a thing about them. | have 
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Then she is an enemy of yours, isn’t shep—Well,—— 

Mr. CALLAHAN. Wait a minute. 

THe Court. Is she? 

Is she an enemy of yoursP—No, not that she is an enemy. 

Is she an enemy of yours?—If you call it so, why-——— 

1 am asking you if you call it soPp—I don’t know, | am sure, about enemy. 
Are you an enemy of hers?—I might be. 

Are your—I don’t know. 

Well, think it over a little longer.—I probably am because |-——— 

| don’t want probabilities. Are you an enemy of hers?——Well, yes.” [1603] 


In rebuttal, the prosecution called a Mrs. Gangs to show that Mrs. An- 
drews’ testimony was not of recent contrivance. Mrs. Gaines testified that, 
about a week after the shooting, Mrs. Andrews had said in Mrs. Campbell's 
presence that she had tapped the shoulder of the man beneath the car 
and that he had gotten up and directed her: 


“She said she was going to the shoe shop and there was an automobile 
in front of the shoe shop. | do not know whereabouts. It was there. 

Just what she said—yYes. And she walks over and she asked, she seen 
this man underneath the automobile, and she taps this man on the shoulder 
and asks him to please direct her to the Rice & Hutchins shoe shop and 
he got up and directed her to it. 

Is that all she said?—That is all, yes, sir. [2086] 

Are you quite sure that was all she said about being in South Braintree? 
—Yes, sir, that is all | heard in the room, as I was sitting there. . . . 

Where was Mrs. Campbell when Mrs. Andrews made that statement? 
—She was sitting right in the room there, right near us. She never said a 
word, never answered.” [2087] 


The witness was cross-examined by Mr. Anarney about the extent 
of her acquaintance with Mrs. Andrews: 


“Did you go into Mrs. Andrews’ room that nightr—No, sir, | did not. 

Have you ever been in her roomr—Well, sometimes I did go in; very 
seldom, though. 

When were you there last?—I was there last, | don’t know just exactly 
what day I was in there. | can’t remember. 

Well, just about when? Try and think a little—Because she is never 
home. I very seldom go there. I never go there. 

When you were there last, when was that, when were you there last?— 
At the building? 

No. At her room ?—I don’t remember. 

Can't you tell us sometime when you were at her building, her room, | 
mean? You said you had been there.—I been just at the door to call for her, 
but | never was in her room. 

Then you were never in her room?—No. 

When were you last at her door when you called for her?—I don’t re- 
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member just the day. 

Never mind the day, but what month was it?—I don’t know. 

What year was it?—Sometime this year, but I don’t know just the day 
or the date. 

I see. Then sometime this year?—Yes. 

About when this year was it you called for her?—I don’t remember. 

Perhaps it would help us. What did you call for her for? Do you remem- 
ber thatr—I don’t know. 

What is thatP—I don’t remember what I called her for. 

You came to her door?—Yes. 

You remember you did not go inP—No, | did not go in. 

You rapped on the door, did your—Yes. 

And was she inP—Yes, sir, she was in. 

Was she aloner—lI don’t know. She came to the door alone. I did not see 
nobody there present. 

Don’t you know what you wanted? You went upstairs into that corridor, 
to her room, rapped on the door, she came to the door, and you don’t know 
what month it was and what you called for?—No, sir, I do not, no. 

When were you there last before that time?r—I never was in Mrs. An- 
drews’ room. | was at the building, but I never was in there. 

I ask you when, if you went, when you were there last at that room, be- 
fore that timeP—No, sir, | wasn’t. 

Were you ever there before?—I don’t think so. 

Now, you just think a minute. Haven t you been in that room sometimer 
—1I don’t remember. 

You don’t remember?r—No, sir. [2088] 

Were vou ever at that door beforer—I probably was, to call her, to ask 
her something. That is all. 

Can you tell us anything you called there to ask her forP—No, sir, | 
don’t.” [2089] 


After the trial Mr. Moore obtained from Mrs. Andrews a retraction 
which formed the basis of the fourth supplemental motion filed on Sep- 
tember I 1th, 1922.1 

Mrs. Andrews had a nineteen year old son who lived in Maine. One of 
the workers for the defense made his acquaintance and in the summer of 
1922 induced him to come to Boston. It was stated and not denied that Mrs. 
Moore had some hand in getting him to come. Once in Boston he was 
asked to communicate with his mother and to have her rneet him in a room 
at the Hotel Essex. She, fearful, as she later said, that he was in some trou- 
ble, went to the hotel in the evening. There she found her son with two 
men unknown to her, Fred G. Biedenkapp and John Van Vaerenewyck, both 
in some way associated with Moore and the defense. She was told that 
Moore had investigated her past life but that if she cou’:! honestly say 
she had truthfully testified at the trial they would let the matter drop. Ac- 


1See pp. 116, 117, for discussion of Judge Thayer’s decision denying this motion. 
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cording to an affidavit make by Biedenkapp she then “hung her head and 
did not answer and tears welled up from her eyes.” She finally admitted, 
however, that she had told Stewart, the Chief of Police, she could not iden- 
tify Sacco and said she was “a victim of circumstances.” She inquired what 
Moore had ‘‘on her’; so an appointment with him was arranged for later 
that night. All four persons, after having had something to eat, went to 
Moore’s house. There an affidavit was prepared and signed by Mrs. An- 
drews after an agreement had been reached that Moore was not to use the 
information about her past. 

The affidavit signed by Mrs. Andrews early in the morning of Septem- 
ber 9th, 1922, repudiated the testimony she had given at the trial and 
claimed she had been induced to make the identification because of pressure 
exerted by Mr. Williams and by police officers Stewart and Brouillard. This 
was supplemented two days later by another affidavit affirming as correct 
the statement she had given the defense before the trial in which she had 
said that pictures of Sacco did not resemble the man she had seen on the 
day of the crime. 

The motion based on these statements claimed: 


“I1. That the facts, matters and things contained in this motion, together 
with the accompanying affidavits and the testimony of said Andrews on 
the trial of this cause, reveal that the said Andrews is an utterly and hope- 
lessly unreliable and urtrustworthy person without the moral stamina and 
moral courage to tell the truth, or possibly without sufficient mental 
capacity to determine which is true from what Is untrue, in that they reveal: 

“a. That previous to the trial of this cause the said Andrews gave a 
statement to defendants’ counsel utterly exonerating the defendants and 
each of them as having been at, near or about said automobile herein- 
before referred to. 

“b. That during the trial of this cause the said Andrews testified directly 
and unqualifiedly contrary to the last set forth statement of facts and 
that she then claimed that her statement given previously | 3894] to 
trial was untruthfully reported, but that she now claims that her testi- 
mony given on the trial was given under duress, intimidation and 
coercion. 

“c. That she now makes a repudiation of her testimony given upon 
the trial of this cause and confirms the statement given previous to the 
trial of this cause, now admittedly giving such repudiation and con- 
firming her original statement as given to said Moore either in response 
to an appeal directed to her sense of justice and a square deal and to her 
conscience, or in response to the appeals of her son, Andrew J. Hassam, 
that she tell the truth and nothing but the truth, or under the duress of 
revealing her private life previous to the trial of this cause and revealing 
her reputation for truth, integrity and veracity in the various com- 
munities where she has resided.” [3895] 


Mrs. Andrews, in her affidavit said: 


“That when the affiant was taken to the County Jail at Dedham by 
Officers Stewart and Brouillard she was told that they would take her 


’ 
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around the jail and let her look it over. In making this trip the affiant was 
accompanied by one of the jailers, an elderly man, of medium height, with 
grayish hair. That in this trip around the institution no prisoners were 
pointed out to the affiant and her attention was directed to no one. That 
at the conclusion of this trip she was led over to the right wing of the jail, 
as one comes in the front door, and was told by the said person accom- 
panying her, to wit, one of the jailers, that she was to look at the man 
down on the floor below, that he was the man she was there to see. 

“That the affiant looked at this man, and on returning to Officers 
Stewart and Brouillard, who were waiting for her, and getting into the 
automobile, she was asked by said officers whether he was the man that 
she had seen on April 15, 1920, in response to which question the affiant 
stated that she was unable to say, that she did not know. That thereupon 
the said officers, and both of them, repeatedly stated to the affiant in 
substance and effect, “You know he is the man you saw’ and by their 
manner and demeanor conveyed to the affiant the impression and idea 
that she had to confirm that statement. 

“That thereafter and on the day before the affiant testified in said cause 
she talked with Harold Williams, Assistant District Attorney, and stated 
to said Williams that she could not identify the said Sacco, in response to 
which the said Williams asked the affiant 1f she would identify the said 
Sacco, whereupon the affiant said to the said Williams that she could not 
be positive, whereupon the said Williams, raising his hand and shaking 
his finger in the face of the affiant, said, “You can put it stronger than 
that. | know you can.’ That said conversation was not had in the 
District Attorney’s office in the Dedham Court House, but was had in a 
private room in which there were two small beds, with the door closed. 
That the statements of said Williams were delivered in a loud, and au- 
thoritative voice and in a manner commanding, coercing and intimidat- 
ing, and resulted in the affiant becoming confused and uncertain in her 
statements. 

“That the night before the affiant first took the witness stand, Mr. Katz- 
mann, the District Attorney, and Mr. Williams, Assistant District At- 
torney, called the affiant’s attention to the fact that she had been seen 
talking in the Court House with Mr. J. J. McAnarney, one of the counsel 
for the defendants, and she was asked what Mr. McAnarney had asked 
her, and the affiant stated that he had indicated that he, the said Mc- 
Anarney, desired to talk with her that night, and the affiant was then 
instructed by said Mr. Katzmann and said Mr. Williams that she was 
not to tell Mr. McAnarney what she would testify to, and she was to 
tell him anything that would throw him off the track. 

“That thereafter and on the night before the affiant first took the witness 
stand she was called upon by J. J. McAnarney, one oi the counsel [3897] 
for the defendants and was then asked by the said McAnarney whether 
she would identify the defendants, or either of them, to which the affiant 
answered that she could not and would not identify either of the de- 
fendants. 

“That the affiant now alleges and states freely and volt: itarily without 
any coercion, intimidation or threats and without any promises of reward 
of any kind or character whatsoever and solely for the purpose of right- 
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ing a wrong done by her in her testimony in the above entitled cause and 
to the sole end that said Nicola Sacco and Bartolomeo Vanzetti shall be 
granted a new trial herein, that each and every part of her testimony in 
the above entitled cause wherein she, the affiant, identified the said Nicola 
Sacco as the person that she had seen on April 15, 1920 is false and un- 
true and now alleges the fact to be that the affiant well knew at the time 
that she testified and now knows that she, the affiant, had to the best 
of her knowledge, information and belief never at any time or place or 
under any conditions and specifically on April 15, 1920 at South Brain- 
tree, seen said Nicola Sacco until she saw him in the Dedham County 
Jail, he being pointed out to her by one of the jailers, as hereinbefore set 
forth.” [3838] 


Mr. Kkatzmann called Mrs. Andrews to the Court House at Dedham on 
January 9th, 1923, and questioned her in the presence of Mr. Williams and 
a deputy sheriff. On that occasion she claimed that her feelings had been 
played upon by Mr. Moore and her regard for her son misused. She said 
she had been frightened that evening and was nervous and could not re- 
member what she had signed. Some of her deposition is here given: 


“Now, taking it easily and comfortably, will you tell us in your own way 
just what happened at Mr. Moore's house, all that you can recall?—Well, 
they started talking at once with Mr. Moore about how they had brought 
me over and that they were positive | was going to do the right thing; that 
they were sure that | was a woman that had been—well, in their words, the 
way I took it, | had been twisted around in my evidence through fright or 
something, and that perhaps I was nervous and testified to something that I 
really had not ought to have done. It was such a shock to me that I seemed to 
be unable to speak, or sense what was going on around me. The knowledge 
that my son should be brought into it and seemed to be used as a weapon 
against me, why, it almost stunned me. All the time that the talk was 
going on, there was a stenographer that was writing, both in the room 
where | was talking with Mr. Moore and outside. 

Let me interrupt you. Do you mean there were two stenographersr—Yes 

Of course, you could see the one that was in the room where you were?— 
Yes, and the other one was right outside working and I could see her sitting 
at a little desk outside. 

Two young lady stenographers?—Yes. 

Who else was 1n the room besides yourself and the stenographers?-—Mr 
Moore and Mr. Van Vorbrick and Fred and my son. I do not remembe 
the stenographer’s name although they introduced me. 

Was there any stenographer at your son’s room at the Hotel Essex?— 
No, sir. 

Now I interrupted you to ask those questions when you were telling m 
of the talk on your entrance to Mr. Moore’s home.—Well, they still talke: 
about my lying at the trial. They said that every one knew that I had testi 
fied falsely and that all the people in Quincy—both where | was employe 
and everywhere—knew that I had told a terrible lie. 
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Who said that to youP—Mr. Van Vorbrick. He said that he had come here 
through some Order, I believe, or through some Union, or something, to 
get proper evidence to clear these men and they were going to get it. He 
then turned to my boy and told him that he wanted him to use his in- 
fluence to have me see that I had told a lie, that I did not at any time see 
Sacco at South Braintree, or at the time that I saw him in the jail, or 
at any time did I ever recognize that man and that everything [3915] that 
I said in the court was a lie and that I knew it. That is just how he said 
it tome. . . . | told them that if I put my name to the paper that they had 
already drawn up for me, that | was ruining all my future and that | could 
see that it meant a terrible disgrace for me. [3916] ... 

They told me no, that I was doing the grandest thing a woman could do, 
and that by doing what they wanted me to do I would gain the respect and 
friendship of every one, and that my boy would not be ashamed to look upon 
me as his mother, and the evidence that they had brought with them from 
Maine would not be submitted to the court or to the eyes of any one, not 
even to my son. On the other hand, if I refused they would use the evidence 
against me and that things would be made very disagreeable for both me 
and the son. I broke down and started crying. | asked them again if | 
could go home. I did not want to sign no papers, that | was in no condition 
to. They did not seem to take any notice of what I was saying, and my 
son offered no aid whatsoever. They let me rest from talking for a few 
moments, and left the room, returning with a colored man who they said 
was a Justice of the Peace. They then told me to sign my name to the paper 
and they started reading. | remember hearing the name of Sacco and Van- 
zetti being called, and I heard them saying something about that | had lied. 
He then took me over 

Who is ‘he’P—Mr. Moore took me over to a small desk and laid the 
paper in front of me and told me to sign it. | told him I would not do It, 
for | did not realize what I was doing. Mr. Van Vorbrick and Fred both 
came over to me and patted me on the shoulder and told me to brace up 
and come through clean, that they knew that I was intending to do right, 
and that | was a good woman down at heart but that I had been misled. 
They dipped the pen in the ink and tried to pass it into my hand. ] refused 
again and said, ‘No, | can’t sign it.’ All the time I was crying and asking 
them not to force me to sign it. My son then said, “Mother, I want you to 
sign that paper, for it means a whole lot to me.’ I do not seem to remember 
much what happened after that, only that some one of the three men— 
| do not remember which one did it—put the pen in my hand and told me 
to sign it, and asked my boy to come over to me and help me. My boy came 
over and put his arm around me and said, ‘Mother, sign this paper and 
have an end to all this trouble, for you did not recognize these men, — 
meaning Sacco and Vanzetti,—‘and you will be only doing = terrible wrong 
if you send those men to the chair.’ They made me believe that my evidence 
would be the sole means of electrocuting those men, if they were, and under 
that impression that perhaps | could have made a mistake in the identity of 
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Sacco, and not having the affidavit showed, to protect the boy I signed my 
name to the [3917] paper. I was completely exhausted afterwards. They 
told my boy that ‘Now, your mother needs you, we will leave you alone.’ 
They left me alone with my son. I cried and told the boy that I felt as though 
I never could look any one in the face again, whereupon he told me that 
he knew that I had done the right thing and that he was proud of me, and 
that he would stand by me, and Mr. Moore, Van Vorbrick, and Fred would 
be my fast friends; that they would be the ones that would care for me, you 
know, meaning if anything happened, I suppose, that they would aid me. 
Then Mrs. Moore came in with a tray of hot tea. She gave me tea and took 
me down to her room to rest a few moments before we started home. When 
I] got home to Quincy it was four o'clock in the morning.” [3918] 


Mrs. Andrews denied having intended to retract the testimony given at 
the trial and said she had been forced by Moore to sign the affidavit. 
Portions of it were read to her by Mr. Katzmann and repudiated by her. 
She was also asked about the circumstances of her visit to the jail and said 
she had on that occasion told Stewart ‘I hardly feel as though—I don’t 
know what to say one way or the other. | am afraid I won’t do right, but 
I think it is the man.” [3927] 

Asked about her past and what Moore might have been able to dig up: 


“Is there anything about your past, Mrs. Andrews, that you are disturbed 
about? Is there really anything?p—Why I can not see what I have ever 
done that is so disturbing. 

None of us know, and | wondered what it was.—I don’t see, I can’t see 
what I have ever done that is so disturbing. | got my divorce from my 
husband. I was justified in getting it, and I will tell you this much, what 
Moore said to me, or his hirelings,—he did not exactly say it, and he dic 
not prove very much of it, either. | satd to him, | said, ‘Even when a ra’ 
is cornered, it will fight.’ | said, “You have me cornered, but | am goings 
to fight you now.’ I said, ‘I don’t care what you have brought up fron 
Maine.’ I said, ‘What you have brought up from Maine does not interes 
me at all, but bring something from Quincy. I am living in Quincy.’ He 
turned around and said, ‘Ah, ha! That is just what we are sorry that w 
can not get you on.’ He said, ‘In Quincy, Mrs. Andrews,—and I an 
proud to say this to you—he said, ‘You have never yet been known to b 
idle in the city of Quincy, and’ he said, ‘I will give you credit for that 
You have done all kinds of work,’ he said, ‘and we have found that out 
We have searched it.’ | said, ‘Bring an officer from Quincy in here, as 
them in my years of work in the restaurant and taking care of sick peopl 
and everything, if | was ever spoken to in any way, shape or manner 1 
the city of Quincy.’ I said, ‘What you have brought from Maine—’ H 
said, ‘Stop! What you are saying, you do not realize what bearing it ha 
on your boy now.’ 

This Fred is not Fred Moore, but the other oner—Yes, the one with tk 
crippled hand. | do not know his last name, but you could tell him by tha 
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Why, you would think I had committed some unpardonable sin or some- 
thing, or I was a fugitive or something.” [3938] 


Affidavits were submitted by the prosecution from Katzmann, Williams, 
Stewart and Brouillard denying that any coercion had been used in ob- 
taining her testimony. The turnkey at the jail and the person who had 
accompanied Mrs. Andrews to the room in which she saw Sacco both swore 
they had not pointed him out to her. Neither side submitted an affidavit 
from the son. 


Before the Lowell Committee some testimony on the subject of Mrs. 
Andrews was adduced: 

AuFreD N. LaBrecgue, member of the Massachusetts Legislature and 
war veteran, who had been a neighbor of Mrs. Andrews in Quincy, testified 
about her reputation: 


“Well, my personal experience, I would not rely at all on her ve- 
racity. . . . Her general reputation [for truthfulness] is not very good. .. . 
She had several hysterical outbursts in that room she had there, and she 
come running out in the corridor on numerous occasions, pulling her hair, 
and was In a very highly nervous condition, and in such a condition that 
one would doubt her mentality, whether she was right mentally or not. 
When | was in the insurance business | insured two risks in the Workmen’s 
Compensation in one of the Guays System Bakery on Hancock Street, she 
was employed there, she was employed there about three days, and she 
threw what we term a fit and claimed that she was injured there by coming 
into contact with an electric wire, if I recall the case, and we paid her com- 
pensation, the Company paid her compensation for two or three weeks, 
until we made an investigation, and then they stopped payment of her 
compensation. The investigation was at the request of the owner of the 
business . . . and her history, according to the records of the Company 
that I saw was that she had made numerous attempts to procure compensa- 
tion for injuries that the Company alleged she had never received.” [5157] 


Miss PreepD, who had been stenographer for Mr. Moore and later for 
Mr. Wiggin, the Governor’s advisor, testified that the defense had expected 
to use Mrs. Andrews as a witness and that she herself had been astonished 
to see her appear for the prosecution [5201]. 


2. WILLIAM S. TRACY, in the real estate business in South Braintree, had 
on the day of the crime had some errands which, soon after 11:30, had taken 
him past the Square. There he had seen two men: 

“I saw two men standing with their back to the window of that store, 
the window nearest the corner of Pearl Street, and I went into the store 
and did my errand in there and came back, and | went in a driveway back 
of the drug store and backed out and came around as near the corner as 
I could, so I observed those people within 20 feet, and I then went home 
and discovered | had not done my whole errand and came : ack again and 
drove right by that corner and went to the bakeshop on Pear! Street.” [500] 


His second passing the Square had occurred about ten or twelve minutes 
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after the first. The men were still there, by the drug store. He described 
their appearance thus: 


“Well, the two men were dressed respectably, and one was a little grain 
taller than the other, a little bit taller than the other. The man nearest 
the drug store was the shorter of the two, and the other fellow, he was not 
in leaning position on the window, but the stouter man of the two, he 
stood erect, and their general appearance was that they were dressed re- 
spectably and looked as if they might have been waiting for a car. 

What can you say as to their faces?—Well, they were,—one was a little 
darker than the other. 

What would you say as to their hairr—Well, they both had dark hair, 
both smooth shaved.” [500] 


He said he had seen one of them, Sacco, in jail on February 15th, 1921, 
and again in Court at the trial: 


“And what do you say as to his identity with the man you saw that day 
at South Braintree?—While I wouldn’t be positive, | would say to the best 
of my recollection that was the man... . 

When did you first learn of the shooting, Mr. Tracy?—Well, I learned 
of the shooting immediately after it happened, by telephone. 

At any time did you see published in the daily papers pictures of the men 
arrested after the shooting?—I did. I saw a picture that came out, | think, 
it was in the Post.” [501] 


On cross-examination he said that nothing attracted his attention to the 
men except that they were standing against the window of the drug store. 
He was unable to describe the hats worn by the men, except that they were 
soft and dark [505]. He had not noticed if there were men leaning up 
against other buildings [506, 507]. He said the men wore no overcoats, but 
could not otherwise describe their clothing [509]. He was asked about his 
first identification of Sacco and about the degree of certainty that he was 
right: 


“Where was Sacco when you saw him at the jailP—Well, Sacco, when | 
saw him at the jail, he was down in a pit. 

They had him in a pit, all aloneP—A lower place. He was all the man I 
saw. 

So the only man you saw at the Dedham jail was the man in the pitrp— 
The man in the pit and two men in attendance there. [509]... 

Mr. Tracy, do you feel positive that the man in the dock is the man 
you saw on the sidewalk?—I did not say positively. | said to the best of 
my opinion. 

Well, he resembles the manr—yYes, to the best of my opinion he is the 
man. 

He is the same general height, dark complexion, and other than his 
height and apparent weight and build and complexion, there is no in- 
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dividual feature in this man that stands out, is there?—Put that again, 
please. 

Other than his height and his general build and the fact that he is dark 
complexioned, there is no other individual feature of this man that stands 
out, 1s therep—Well, he looks like the man that I have seen so many times, 
the four times that I have seen him. I have seen him five times, now, before 
I see him here in this court room. 

Of course, you see him in the court room, and at the jail? But the other 
times, you had the three observations as you went by?—Well, I observed 
him—happened to meet him today when he was coming in. [510] 

Now, you see him at the jail. Now, you have seen him three or four times. 
Call it as many times as you want to, but up to the time when you first 
went to this jail, you had not seen but, as you have already described, those 
three observations ?—Those three observations. 

Do you feel now, Mr. Tracy, you could not be mistaken on that man?— 
Well, | said that to the best of mv opinion he was the man. 

I ask you, do you feel you could not be mistaken on that?—Well, I sup- 
pose the best of people could make a mistake. 

Well, classing you the best in answering the question, do you feel that 
you could not be mistaken on that identity, Mr. Tracyr—Well, I feel quite 
sure that I am right. 

‘Might ber’ Might whatr—lI said, I feel I am right. 

Oh, that you are right.—In my identification of this man. 

Then you feel you could not be mistaken in the identity of this manr— 
I said I would not positively say he was the man; but I wouldn't positively 
say so.” [511] 


On re-direct examination, asked what attracted his attention to the men 
at the drug store, he said ‘“Well, as | undertook to tell Mr. McAnarney, one 
thing that attracted my attention is that men are not allowed to lean up 
against that building.” [512] 

On re-cross examination the witness said he had formed the impression 
that the men were Italians: 


“Didn't you go to the Dedham jail to pick out a foreigner you saw in 
front of the drug store?—To see if | could. [513] ... 

Tue Witness. | did not know | was supposed to pick out a foreigner. | 
was supposed to see if I could identify the men who were standing in front 
of the drug store. 

And the man you saw in front of the drug store was a foreignerr—Well, 
I do not know as to that. I did not reason that out at that time to see 
whether he was a foreigner or not.” [514] 


He was not positive that the man he had seen was a foreigner and was 
likewise uncertain whether Sacco was a foreigner or not, because he did 
not consider American-born Italians to be foreigners [515]. He thought 
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the man he had seen looked like an Italian but did not think that the pic- 
ture of the defendants in the newspaper looked so: 

“So that the appearance of the man that was in front of the store and 
along the time of the photograph, along up to that time it was not in your 
mind either way that the man you saw was an Italian, was itPp—No, it was 
not in my mind that he was an Italian.” [517] 

He was asked by Mr. Williams what he meant by the term foreigner, and 
sald: 

“T would call a foreigner a party who emigrates from another country 
to this country. | would term him a foreigner a man who 1s an Italian by 
birth, an Irishman by birth, a German by birth, but I don’t consider an 
Italian born and brought up in this country an Italian. 

That is the distinction you had in mind when you have been testifying? 
—Yes, sir.” [518] 

It was not disclosed why Tracy had not come forward after seeing the 
pictures in the papers or what caused him to be taken to the jail in Feb- 
ruary, 1921. 


3. WitL1aM J. HERON, a detective working for the New York, New Haven 
& Hartford RR. Co., testified that he arrived at the South Braintree sta- 
tion at about 12:27 on April 15th, 1920, and while attending to some busi- 
ness there observed for about five or ten minutes two men in the waiting 
room talking to each other in Italian. He said that he had seen one of them 
again about six weeks later as he was coming in to the Quincy Court, hand- 
cuffed to Officer Scott. That man he said was Sacco [518]. How Heron hap- 
pened to be outside the Quincy Court House when Sacco was being brought 
there for the hearing in May does not appear. Nor was he asked how he 
fixed the date of his presence in the South Braintree station. Heron was 
asked to describe the men he saw there: 


“One of them was about 5 feet 6 inches, weighed about 145 pounds, 
Italian. The other fellow was about 5 feet 11; I should say, weighed about 
160. They were smoking cigarettes, one of them. 

Do you know which one was smokingr—The tallest one. 

Did you notice anything else they were doingr—Well, they acted kind 
of funny to me, nervous. .. . 

What were they doing which made them appear nervous to your—They 
were talking. 

Do you know what language they were talking inr—Italian language. 

Did you notice anything else about themr—No.—The way they were 
dressed. 

How were they dressed P—Black—black soft hat. 

What did you see them do? Anything more than thatrp—No. When I 
came out again, they were gone. [519] ... 

Are you sure he is the man you saw in the station that dayr—Pretty 
sure. 

Well, how sure are you?—Well, I saw them there that time. 
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Have you any question in your own mind? Have you any question in 
your own mind that he is the manr—No.” [520] 


On cross-examination by Mr. Moore, Heron said he had come to Brain- 
tree in connection with the case of a boy; that he had found the boy in the 
station and had taken him into the ticket office. 


“You didn’t pay any attention to the men when you first came in, or did 
your—Not much, only I saw them smoking. 

There is nothing extraordinary about men being in the waiting room 
smoking ?—Yes, sir. 

What?—Yes, sir; 1t was not allowed. 

You didn’t speak to anybody about it? To them, I mean?—Not to them 
then, no. 

And you went ahead and took care of the small boy ?—Yes, sir. 

Was there anything—After you got through with the two men, were they 
still at the same place in the station?——No, sir; when | came out of the office 
after leaving the boy, the two men were gone. 

Then, all you saw of them was before you took care of the boy?—Yes, 
sir. 

These two men were sitting downr—Yes, sir. 

You said they acted nervous. What did you mean by thatr—Well, one 
kept nudging up against the other, and he would smoke a cigarette—— 
[521]... 

Now, what else? You used another word in addition to nervous, that they 
acted funny?—Kept looking out of the window behind them, getting up, 
turn around, and looking out of the window. 

Now, have you stated to the jury all that you considered as of the na- 
ture of ‘funny’ and of the nature of ‘nervous’P—As far as | know. . . 

This nudging that you have referred to, did that inspire you with the 
thought that there was something wrong?e—No, | didn’t think there was 
anything wrong with them. 

You didn’t think they acted nervous thenr—They acted nervous, yes, 
but I didn’t think there was anything wrong with them. 

Nothing funny thenP—Oh, no. [522] .. . 

And both men, | believe you said, were smooth shavenr—Yes. sir. 

Aside from that, is there any distinctive feature of either man that you 
recollectr—I couldn’t say, sir. 

Aside from that, they looked just the same as any one of hundreds of 
men you might see every day coming and going on the trainsr—Yes, sir. 

Whatr—Yes, sir. 

No outstanding physical characteristic of either man? You shake your 
head; get that shake into the record, please.—No. 

You didn’t see them with their hats offP—Off, no, sir. . . 

And, being perfectly frank and honest, Mr. Heron, you didn’ t look them 
Over with any serious thought at all, did your—No. 

And, being equally frank and honest, you don’t want to tell this jury now 
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that you know, beyond all human error, that this boy back here is the man 
that you saw in the South Braintree station, do your—Yes, sir. 

You swear that under oathr—Why, I have already. 

What is the characteristic that you pick out as the characteristic that en- 
ables you to mark this manr—I don't know, only that | saw him there, that 
is all. [524] ... 

You didn’t suggest to anybody that they be watched, did your—wNo, sir. 

Didn't think anything more about it, or do anything more about it, for 
six weeks thereafterr—No, sir.”” [525] 


Heron had happened to be at the Quincy Court House when Sacco was 
brought there for a hearing. He testified about that occasion, over objec- 
tion by defendants’ counsel : 


“When he got out of the car, I said, ‘Gee, that 1s the fellow I saw down 
at South Braintree the dav of the shooting.’ 

Do you think that is the time Chief Galvin may have heard you? 

Mr. Moore: | object to that. 

Mr. WixuiaMs: You brought it out yourself. 

Mr. Moore: It is not a question of what he thinks Chief Galvin may 
have heard. 

THE Court: It is a guess, that ts, ‘he thinks.’ That is the difficulty with 
it. If he has any assurance, anything in the nature of evidence that tends 
to show Chief Galvin was there, he may testify. If he can't, then it is in- 
competent. 

Did you or did you not say, in answer to one of my friend’s questions, 
Galvin must have been on the Court house steps when he came in? 

Mr. Moore: | object to that. 

—Yes, sir.” [538] 

(“Galvin” was Gallivan, Braintree’s Chief of Police.) 


Heron admitted on cross-examination that he had refused to talk with 
investigators for the defense, saying at first that he had not wanted to be 
brought in as a witness [528], later that he had not thought his evidence 
important [535], and finally that he had been previously interviewed by 
the prosecution [536]: 

[Questioned by Mr. McAnarney.] “I ask you, did you have any reason 
why you should not tell the representative of a man who is being tried for 
his life the truth and the whole truth about anything that you knew in con- 
nection with that case? Have you any reason why you should withhold from 
that man any evidence? If so, give it.—No, sir. 

Why did you not tell Mr. Reid what you knew about this case?—Why, | 
didn’t have to. 

That may be so, you may not have to. This doesn’t amuse you, does it? 
—No, sir. 

Then, why didn’t you tell him the truth when he asked it of you? | don’t 
hear your answer. 
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THE Court: If you can answer it, answer it. 

—J[ have no answer to make to it. [535] ... 

[Questioned by Mr. Moore.] 

May I ask you, Mr. Heron, if the only reason that you refused to talk to 
Mr. Reid was because you did not want to be a witness, as you saw fit to 
state to mer—Yes, sir. 

Then, why did you talk to Brouillard and Stewart?—They were the first 
ones that came to me. 

What ?—They were the first ones that came to me. 

Well, do you mean by that to tell the jury that you are one of the type 
of men that ‘first come, first served?’—In a case like that, yes, sir... . 

But you said that the reason you talked to Stewart and Brouillard was 
because they came to you first?—Yes, sir. 

You mean by that to say if Reid had reached you before they reached 
you, you would have told something else other than you have told on this 
witness standP—No, sir. 

Then, what is the significance of Brouillard and Stewart reaching you 
first? 

THE Court: You may answer the question. 

—Well, I didn’t have to answer Mr. Reid’s questions. [536] 

Have you any other reason, as you stand there conjuring up and think- 
ing over this question, have you any other reason other than the variety 
of reasons you have already given why you did not talk to ReidP—No, 
sir.” [537] 


On redirect-examination he stated that he had withheld from the defense 
nothing he thought would help them. He was then cross-examined further 
by Mr. McAnarney: 


“So now there are three reasons: First, that Stewart and Brouillard saw 
you first, and second, that it would not help the defense, and third, that you 
didn't have to, is that rightr—Yes, sir. 

And you want us to understand that all those were in your mind, [539] 
and you had those three reasons why you did not answer Mr. Reid, 1s that 
rightr—Yes, sir. 

You took it unto yourself to determine the fact that your evidence would 
hurt these defendants, didn’t your Did your—Yes, sir. 

And, out of the kindness of your heart, you didn’t want to tell Mr. Reid 
what you knew, did you——— —No, sir. 

——because you thought it might hurt his feelings, is that itp—I didn’t 
know whether it would hurt his feelings.” [540] 


4. Lewis PELser, a shoe worker, said that on the first floor of the Rice & 
Hutchins factory he had opened a window and had seen a man who was the 
dead image of Sacco shooting Berardelli: 


“And what did you see when you looked outr—lI seen this fellow shoot 
this fellow. It was the last shot. He put four bullets into him. [292] 
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You saw this fellow shoot this fellow. Who was the man that was shot?— 
Berardelli. 

Did you know him by sight or to speak to before that?—No, sir. 

You have learned since his name was Berardelli?—Yes, sir. 

Where was he, the man who was shot, with reference to your window as 
you looked out?—Right in the front window where the stuff is. 

You were in that window spacer—Ys, sir. 

And you were looking down towards Pearl Streetr—Yes, sir. 

What did you see thereP—lI saw him lying down. 

Who?—Berardelli, after the shooting. 

How was he lying, do you remember?—He was lying on his left side, 
and then he rolled over on his back. 

What other man or men did you see near him in the streetP—No one else, 
only the fellow that done the shooting. [293] ... 

Yes, describe his appearance.—He was kind of crouched down. 

I don’t mean the way he was standing, but the way he looked?—You 
mean his description? 

Yes, that 1s just what I do mean.—He had a dark green pair of pants and 
an army shirt tucked up. He had wavy—hair pushed back, very strong 
hair, wiry hair, very dark. 

What complexion?—Dark complexion. 

How far were you from him at that time?r—Oh, about seven feet away. 

Do you think of anything else about his appearance that you can tell 
the jury’—No, sir. 

You say an army shirt tucked inr—Tucked around the neck. 

What do you mean by an army shirtP—One of those brown army shirts 
they have in the army. 

You say, tucked in around the neck?—He had the collar pushed up, and 
] think he had a pin in it. 

You think he had a pin in it?—Yes. 

] wish you would look around the courtroom.—Yes, sir. 

Do you see in the courtroom the man you saw shooting Berardelli that 
day?—Well, I wouldn’t say it was him, but he is a dead image of him. 
[294]... 

Have you seen him since that time until you saw him in the courtroom? 
—wNo, sir. 

Have you seen a picture of him since then?r—No, sir. 

Have you seen a picture of him today before you came to the standr— 
Well, the picture you showed me. 

You say you wouldn’t say it is him, but he is the dead image of him. 
What do you mean by that?—Well, he has got the same appearance. 

Have you got any question in your own mind but what he is the manrp— 
{Objection by defense counsel was overruled]|—I wouldn’t say he is the 
man, but he is the dead image of the man I seen.” [295] 


Pelser stated he next saw the man run toward the automobile and “he 


Lewis PELSER: Cross-EXAMINATION 249 


put a bullet over towards where Parmenter fell.” The witness saw Par- 
menter fall in the lot [295]. After that “he flashed a gun over towards the 
factory . . . two bullets right over the window where | was standing.” 

Pelser had taken the number of the car, which was 49783, and had made 
a note of it. He had seen no one else in it. “I was too anxious to get away. 
I was kind of scared myself” [297]. The window, he said, had been open 
for about three or four inches. 

On cross-examination by Mr. Moore he testified that he had stayed about 
a minute at the window and had opened it wide. On March 26th, 1921, he 
had been interviewed by Mr. Reed on behalf of the defense, but had not 
told him everything, although, he said, whatever he had told Reed was 
true. 


“And you talked with him freely and frankly and fully, did you not?— 
Yes, sir. 

And told him on that day, March 26th, you told him freely and 
frankly everything that you knew about this caseP—Not everything, no, 
sir. 

You didn’t?—No, sir. 

Why didn’t your—Well, I didn’t feel like telling him the whole story. 
[299] ... 

Other things you told him were not true, is that what you mean to tell 
the juryr—No, | told him parts of the story, and that is all. 

Well, everything you told him was true, was it?—Yes, sir. 

Everything that you told Mr. Reid at that time was a true statement of 
factr—Yes, sir.” [300] 

He admitted having told Reid that he had seen none of the shooting. 

“| Reading.] Question: ‘Did you see any of the shootingr’ Answer: ‘Why, 
no. I just seen him laying there, that is all.’ Did you so state to Mr. ReidP— 
Yes, sir. 

Was that a true statement of the factr—Well, yes, 1t was. 

What?r—lIt was. 

It was? This is a correct statement of what you told Mr. Reidr—That | 
told Mr. Reid, yes, sir. 

Now, is it a true statement of what you saw?—No, sir. 

Why was it that you didn’t tell Mr. Reid the factsPp—Because I didn’t 
want to tell my story. 

Why ?—Because I didn’t like to go to court. 

What has happened between now and then that you should tell to one 
side in this lawsuit one set of facts, and tell the other gentlemen in this law- 
suit another set of facts? What has happened?—Well, | didn’t know him 
well enough. .. . 

Did you tell Mr. Reid a falsehood in order to avoid being called as a 
witness in this casePp—yYes, sir.”’ [300] 


Pelser also admitted stating to Reid that he had not seen the man who 
did the shooting and that he had ducked under his bench. He claimed on 
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the stand that he had not in fact ducked under the bench: 


“Didn't you duck under the benchr—No, sir. 

Why did you tell Mr. Reid that you ducked under the bench? Now, 
Pelser, isn’t it the truth that you did duck under the benchP—No, sir. 

Didn't you tell counsel for the Commonwealth in direct examination that 
you got scaredr—Yes, sir. 

Then you ducked under the bench, didn’t you, sirr—Yes, sir. [301] ... 

And you want this jury to believe that you stood up in that open window, 
with the sash opened up, with the guns pointed in your direction, and you 
stood there and didn’t duckP—I ducked when he pointed the gun towards 
me. 

Why didn't you tell the jury a minute ago that you did duckP—You 
didn’t say it in a right manner. 

] asked you a minute ago if you did duck, and you said no.—No. 

Now, you want to amend that and say that you did duck?—Yes, sir. 

You got down underneath the table, didn’t your—Yes, sir. [302] ... 

And deliberately, you now want this jury to believe, went ahead and 
built up this fabric of falsehood, 1s that rightr—No, sir. 

You did, didn’t your You deliberately for over an hour—— —I talked to 
Mr. Reed. 

——lied to Mr. Reed?—I didn’t exactly lie to Mr. Reed. 

Did you tell the truth when you said, ‘I didn’t get a look at him?’—I 
didn’t want him—— 

Answer my question. Did you tell the truth when you said, ‘I didn’t get 
a look at themr’—wNo, sir. [304] ... 

Now, Mr. Pelser, you haven't any interest in this matter, other than to 
see that absolute justice is done, have your—Yes, sir. 

That is all, isn’t it?e—That ts all. 

And Mr. Reed talked with you courteously, and asked you to give him 
the facts in this matter, didn't her—Yes, sir. 

And you haven't any explanation to give —No, sir. 
for something over an hour giving the substance of what you now 
want this jury to believe was a false statement? You haven't any explana- 
tion to give for making that false statement for over an hour, except that 
you wanted to avoid being called as a witness in this caseP—Yes, sir. 

That is allr—That 1s all. [305] 

And yet you knew that Mr. Reed told you in that conversation that the 
kind and character of the statements you would make might mean that the 
defense would want to call you as a witness in this case, didn’t your—Yes, 
sir. 

He told you that, didn’t her—Yes, sir. 

That the defense might want to call you, because you had stated re- 
peatedly under his examination that while you were in that window that 
you found it utterly impossible to identify anybody ?—Yes, sir. 

Then you do have an interest? If you were going to be interested any- 
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where in this law suit you intended to be a witness on the side of the Com- 
monwealth, is that the ideaP—Not exactly. 

Mr. KATZMANN. | object. The answer was not audible in view of the fact 
that Mr. Moore started another question. 

THE Court. Start a new question. 

What do you mean by ‘Not exactly?’—I didn’t want to come to court 
at all.’ [306] 


Pelser said also that he had not told his story to the Commonwealth’s 
representatives and claimed that, until he took the stand, no one had known 
he was going to identify any of the defendants. 


‘Do you mean to tell this jury that you divided your attention, and 
identified first the man standing up here with a loaded gun firing at ran- 
dom into a crowd, you identify him first down to the pin in his collar, while 
on the other hand you took the number on your right of the approaching 
automobiler—Yes, sir. 

And then turned and wrote the number down?—Yées, sir. 

But kept the description of the man safely locked up in your own mind? 
—Yes, sir. 

Absolutely locked water-tight from the Commonwealth on the one side 
and the defendant upon the other 1n this law suit until you took the witness 
stand today?—Yes, sir. 

Never talked to a living soul and told them what you intended to say on 
the witness stand today, and told them the truth, until you got on the 
witness standr—Yes, sir. 

Is that rightr—Yes, sir. 

You didn’t even tell the Assistant District Attorney, Mr. Williams, the 
truth until you took the witness standr—I don’t get what you mean. 

I say, you didn’t tell even him until he put you on the witness standr— 
Yes, sir. 

Is that right?P—Yes, sir. [314]... 

You told him the story that you told here today, or another storyr—I 
didn’t tell him any story at all. 

Did you tell him the same set of facts that you have told here today? 
—Yes, sir. 

And what peculiar quality of Mr. Williams’ personality or points or per- 
suasive powers were there that enabled him to wring from your lips the 
story that Mr. Reid was not able to wring? 

Mr. KatTzMAN: That question I object to. 

THE Court: | exclude it as an improper question, because you assume 
that somebody wrung something out of him without any evidence to that 
effect.” [315] 


It now appeared that Pelser had been recently re-employed by Rice & 
Hutchins and had talked the case over with his boss a few days before testi- 
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fying [320, 1]. After the arrest of the defendants he had made the state- 
ment to the police that he had not seen enough to be able to identify any- 
body [322]. 


In contradiction of Pelser’s testimony the defense produced three fellow 
workers, BRENNER [1122], McCuttum [1149], and Constantino [1166]. 
They testified to the general effect that Pelser had not been at the window 
at the time of the shooting and that they had all ducked under their benches 
when they heard it. Constantino also testified that he had seen Pelser get 
under the bench when McCullum raised the window [1168] and that he 
had heard the former say after the shooting that he had not seen any- 
one {1172}. 

On cross-examination Constantino testified: 


“Between that Saturday noon of this month and the afternoon of April 
15th, 1920, have you ever thought of where Pelser was at the moment of the 
shooting P—Not until I read his testimony, but—— 

That is, you haven’t ever thought of it between those dates where he was? 
—Yes, sir. 

When have you thought of it?—Oh, always thought. I worked there so 
long. 

You always thought where he was? Where was he at four o'clock that 
afternoon?—He was at his place for working. 

Where was he at four o'clock on the afternoon of April 18, 1920r—I 
don’t know. 

Where was he at three o’clock on the afternoon of April 16th?—I do not 
know. 

Where was he at three o'clock on the afternoon of April 23dr—lI can't 
keep track of a man. 

April 30th. April 30th, where was he on the afternoon of April 30th at 
three o'clock in the afternoonr—I think you think | am a fortune teller. 
(1i8l] ... 

When next after the day of the shooting did you bring your memory 
back to where Pelser was at the moment of the shootingr—I never thought 
of it till after | read his testimony. 

So that fourteen months went by before you gave any thought to where 
Pelser was and then you remember instantly where he wasr—I could not 
help it.” [1183] 

it was brought out on the redirect-examination of this witness that he had 
volunteered after reading Pelser’s testimony in the newspaper. [1190] 


After the trial Mr. Moore obtained a retraction from Pelser, which was 
used on one of the motions for a new trial.2 On February 4th, 1922 Pelser 
signed a statement in which he reaffirmed the interview he had given to the 
defense before the trial to the effect that he had been too scared to notice 
any one. He suggested that the assistant District Attorney, Mr. Williams, 
had more or less persuaded him to make the identification: 


1 See page 114, for discussion of Judge Thayer’s decision denying this motion. 
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“Did you tell him in clear cut definite terms you did not see any man 
enough to be able to identify?—I told him I just got a glance of everything, 
that’s all 1 seen. I said I could not identify if you brought me a hundred 
pictures here. 

Did you tell him that, that you could not identify the picture or the 
man himself, if he brought a hundred men?—Yes, I did. He said some- 
thing like, ‘You know right well that’s the man,’ something like that. . . . 

And when you say that, you screw up your face—‘You know right well 
that’s the fellow?’ He said it in a way that impressed you that you had to 
come throughr—Well, he did not really force me. 

Did you think you were being forced?—Well, I did in a way—yes. 

What was the reason you thought you were being forced?—He said, ‘You 
make sure, you go downstairs and take a look at these men. I said, ‘I will 
take a look at them.’ [5567] .. . 

You went back up to Williams’ office after dinner, after seeing him?—I 
took a walk around the building. 

Then you went upstairs, what did Williams say?—He said, ‘What do 
you think about him,’ or something like that. 

What did you sayr—I did not say much. I think [ said [ don’t think 
that is the man. Something of that sort. 

Well, you said, you just said you did not think you knew him? You 
know now?—I could not tell you it’s so long ago. 

You know whether you identified him or not?—Did you tell Williams 
that he was the dead image of the man or did Williams tell you thatr—I] 
think Williams said it to me, something like that, I could not tell you. 

Did you ever use those words in your life beforer—No. 

Are those the kind of words you would ever use, that a man 1s the dead 
image of another man? Did you ever use themr—I don’t know how I was 
forced to say them words. [5568] .. . 

Did you see any man in the street with a gun in his handP—Yes, I did. 

Was that man that you saw in the street, SaccoP—No, that was not Sacco. 

Now let me get this straight. Do you say it was not Saccor—It was not 
Sacco. 

Do you say it was not Sacco or do you say it—in other worcs you don't 
know whether it was or was not Saccor—Yes. 

Is that the pointr—Yes. 

I want to get this straight. I am not asking you to tell me it was not 
Sacco. | am asking you whether you saw any man sufficiently to say now 
whether it is or is not the manr—No, I don't. 

You don’t what?—I can’t say whether—what do you mean? 

Are you attempting to tell me now, that is not the man?—The fellow I 
saw on the street [| could not identify. . 

Did you get enough of a view of him to be able to tell whether in any 
respect what shape, manner or form he resembles, the man that is now 
presented to you as Sacco? Now, Pelser, you have got one stumbling block, 
here that you have got to get over and you are the only man in the world 
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that can hurdle it. You have told a jury of 12 men under oath in a court 
that Sacco is the dead image of the man that you saw—you told it under 
oath, you told it to 12 men, now you, yourself, can tell why you told that 
as you told that if it was not the truth. You have got to develop your own 
explanation.—I don’t know how I[ twisted around that dead image stuff. 

What peculiar sort of a power over you did Williams have?—lI can’t tell 
you. 

If you should be called, if we should ask you to take the witness stand 
and ask one simple little question, namely, ‘Did you tell the truth or [5576] 
an untruth when you told the jury in this case that Sacco was the dead 
image of the man you saw on April 15th, 1920 at South Braintree,’ what 
would you answer?r—aAll I could say, | was not in my own mind at all. 

That is not an answer unless as a result of being out of your mind you 
have told an untruth. Is the statement that Sacco is the dead image of the 
man you saw, the truth or untruthr—Untruth. 

You are making the statement freely and voluntarily and willingly and 
you have the moral courage and the moral stability to go on the witness 
stand, if necessary, in this case and swear that that is not the truthr—lI 
could not actually say that—I could not say that after | have—— 

You can tell anything that is the truth. If it’s not true that he is the dead 
image, then you owe it to yourself and your conscience to tell it. If it is 
the truth, for God's sake stick to your story. 

It might come to the pinch where in order to save a couple of men’s lives 
it Is going to be necessary—you have got the stuff to come through if it is 
necessary to come through, that rightr—Yes.” [5577] 


A day or two after he made this statement for Mr. Moore Pelser wrote a 
letter to Mr. Katzmann: 


“Saturday afternoon a man called for me in regards the Sacco case. He 
did not say which side he represented. 

He asked me if | could give a little information on the case. 

] was drinking pretty heavy that day. He said | want to show a couple 
of pictures and got me on the way in town gave me some money bought 
a dinner cigars & cigaretts we went Into some office in Pemberton Sq. he 
introduce me to Mr. Moore then he sat me down & locked the door Moore 
said to me you look like a white man. 

“He patted me on the back & gave me a Cigar & said give me a little dope 
on the Sacco Case he handed me a couple of pictures & asked me if | ever 
saw them. I said ‘no’, he showed me some more. One word led to another, 
he got around me some way & | didn’t know what I| was up against. He had 
3 or 4 men in his office & a girl stenographer. He asked me one question & 
other and finaly had my whole story contradicted what I had said at the 
Dedham Court. I am worried at the way they have framed me up & got 
me in to trouble. When it was over one of the men [5584] asked me if | would 
not have a drink & invited me to a big dinner & dance at the West Minister 
Hotel. Some how | refused to go because | felt it was another trap to get 
me to say more. 
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When | came to my Senses the next day & had a little talk with my 
folks they told me to get in touch with you as soon as I could I tried to get 
you on the phone and then decided | had better write you. 

Hoping you will give this your immediate attention and favor me with 
an early reply. 

Respectfully 
Louis Pelser. 

P.S. I forgot to mention that I also signed two papers of some kind. 

[5585] LaPe? 


He was then interviewed by Mr. Williams, withdrew his repudiation and 
absolved Williams from any charge of having forced the identification: 


‘‘And | asked you to go down to the rear entrance when he was brought 
in. And then you saw me again a few minutes before two o'clock in my 
office—Yes. | think I came right back to your office. | met you in the hall 
and went into your office. 

We went over in the corner by the window in the front of the office.—Yes, 

sir. 
And I said, ‘Is Sacco the man.’? And you were standing there and the 
sweat was pouring off your forehead, and you said, ‘By George! If Sacco 
isn't the man, he is a dead ringer for him.’ And then I said, ‘It is your duty 
to go into Court and testify to the truth.—Yes, I remember that... . 

And what you said on the stand that day was the truth as you then be- 
lieved 1t?—As I believed it. 

And have you had anything happen to change your mind in regard to 
the testimony that you gave that day?r—No, sir. All I could say is that | was 
a nervous wreck afterwards. 

You were nervous when you got on the stand’—Yes, I was a wreck. 

And you were in a hard position.—Yes. [5589] .. . 

They bought you some cigars and cigarettes‘—Yes, sir. 

Who bought those?—Doyle bought a couple of packages of cigarettes and 
Mr. Moore gave me a couple of cigars. 

Did Mr. Moore pat you on the backr—Yes. 

What did he say when he patted you on the backr—He said, ‘You look 
like a regular fellow, a white fellow.’ [5591]... 

Was the door locked?—The door was locked first, and then after they 
got me going they opened it, and then closed it. 

Were you frightened ?—I was in a way. I knew I was up against it. 

And because you were frightened, was it one of the reasons why you 
talked as you didP—Yes, sir. 

Were there any Italians therer—No. .. . 

Now, did they say or any one of them say what they would expect you 
to do in the futurePp—Well, | told them | didn’t want to go on the stand any 
more for anybody. 

Did they ask you to go on the stand?—They asked me, ‘In case you 
have to go on the stand, will you go on the stand?’ 

What did you say?—I don’t know what I did say. 
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Did they make any promises as to what they would do for you in the 
futurer—Yes, they said they would get me a job. 

Where did they say they would get you a job?—They didn’t tell me any- 
thing.” [5592] 


5. Mary E. Sp.aine, a bookkeeper for Slater & Morrill, had, after hear- 
ing the shots, looked from a window on the Pearl Street side of the Hamp- 
ton factory (near the station), just after the shooting, glimpsed the auto- 
mobile for an instant as it left the railroad crossing, and observed the body 
of a man leaning out of the car [222]. She characterized this man’s hand as 
large and denoting strength, and gave a detailed description of his face: 


“Can you describe him to these gentlemen herer—Yes, sir. He was a man 
that I should say was slightly taller than I am. He weighed possibly from 
140 to 145 pounds. He was a muscular,—he was an active looking man. | 
noticed particularly the left hand was a good sized hand, a hand that de- 
noted strength or a shoulder that—— 

So that the hand you said you saw where?—The left hand, that was placed 
on the back of the front seat, on the back of the front seat. He had a gray, 
what I thought was a shirt,—had a grayish, like navy color, and the face 
was what we could call clear-cut, clean-cut face. Through here [indicating] 
was a little narrow, just a little narrow. The forehead was high. The hair 
was brushed back and it was between, [ should think, two inches and two 
and one-half inches in length and had dark eyebrows, but the complexion 
was a white, peculiar white that looked greenish. 

How long was he in your view, do you know?P—Now, the distance that it 
took him to travel from the middle of the street, from the middle of that 
distance to that corner. 

You say “The middle of the distance.’ You mean whatr—The middle of 
the distance between the railroad track and the corner of Pearl and Railroad 
streets. 

That is practically to the cobbling shop that 1s on the corner of Pearl and 
Railroad, isn’t it?—Yes.” [223] 


She said she had seen this man three weeks after the murder at the police 
station in Brockton and she picked Sacco out in court as being he. [224] 

On cross-examination by Mr. Moore she said she had seen no one else at 
the windows, at the crossing, or at the railroad track. She denied having 
seen the man’s right hand: 


“Well, now, this man leaning against the forward seat of the car, back 
of the forward seat of the car, | understand you to say he was not firing 
anything?—I did not see him fire. He was not leaning against the front seat 
of the car. He was’leaning out of the car. He was steadying himself against 
the front seat. 

That is, with his back to the front seat or side or whatP—-He was facing 
out slanting from the car. [230] 
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Then his both hands were inside of the body of that car, were theyr—I 
saw his right hand,—I mean, his left hand, inside the car. | do not know 
anything about his right hand. 

Do you remember testifying on the preliminary examination in this case 
as follows, in response to questions asked, | believe, by- counsel, by Mr. 
Adams? 

Mr. KATZMANN. The page? 

Mr. Moore. Page 50. At the bottom of page 50. 

A. “He stood there with one hand resting on the front seat and the other 
hand discharging.’ 

—No, sir, | never said that in Quincy. 

Whatr—No, sir, | never said that.” [231] 


The record of that examination at Quincy was later read to the jury. It 
showed she had testified as quoted by Mr. Moore. [1678] 

Miss Splaine first denied having said at Quincy she was not sure it was 
the man, but on redirect-examination she admitted she had so testified: 

““Q. Your opinion is he bears a striking resemblance to hime A. I could 
be mistaken.’ 

You remember so testifying?—Yes, sir. 

‘Q. You are not sure that he is the manP A. No.’ 

—No, I did not say that. 

You did not say you weren’t surer—No. 

I want to be entirely fair with you, Miss Splaine. 

‘Q. You are not sure he is the manp A. No.’ 

—TI did not make that answer. 

You did not make that answer?—No. 

Now, this man whose left hand you saw but whose right hand [232] you 
could not see, where was his body with reference to the carr—He was 
leaning from the right-hand side of the car... . 

You saw his head, you saw his left hand, you saw his body inclined out- 
side of the car, and yet you haven’t any idea what the right hand was doing? 
—No, sir, | never looked at his right hand. 

It did not excite any suspicion in your mind that possibly the man that 
you saw might not have any right hand?—I never looked at his right hand. 

You never thought of it?—No, sir, I did not think about his right hand. 

At any rate, these matters that I have directed your attention to in your 
testimony are all matters of error in the recordP—Those things to which | 
have taken exception are errors. 

Including this statement: 

‘QO. Do you say this is the man? A. | will not swear positively he is the 
man. 

Q. You did not get a sufficient look to say positively this is the mane A. I 
would not swear positively he is the man.’ 

—I did not answer that question that way. 
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Do you want to say that this is not a correct transcript of your testimony? 
—I should say that was an incorrect transcript of that answer.” [233] 

{On redirect examination. ] 

“Miss Splaine, in view of what I have just asked you, do you wish to 
change any part of your testimony which you made yesterdayr—That 
question, ! think the question was, ‘Do you positively identify the man,’ 
and in the Quincy court—— 

Mr. McAnarney. The answer should be Yes or No. 

My preliminary question, Miss Splaine, is, Do you wish to change any 
part of your testimony that you made yesterday.—Yes, sir. 

THE Court. Now, you may change what part of your testimony that you 
desire. 

What part of your testimony would you like to change at the present 
time?—That question and answer where you asked me if | positively identi- 
fied the man, and in Quincy | said | didn’t feel | would positively identify 
him. I said I didn’t say that yesterday, but, on reflection— 

‘Do you say this is the mane’ and your answer, ‘I will not swear posi- 
tively’ ——- —That was the answer in Quincy. 

Now, Miss Splaine, it was brought out by Mr. McAnarney, and you say 
it is the truth that question was put to you in the Quincy court, and that 
you made that answerr—Yes, sir.” [251] 


Miss Splaine admitted to Mr. McAnarney that after the shooting she had 
identified the picture of a man as being that of the one she had seen in the 
car and that she had later been told that this particular person was in jail 
at the time of the crime: 


“Did you not say, ‘There, I think that is the man that I saw leaning out 
of the car’r—He had some of the features, but not all. 

Pardon. Can’t you answer that question yes or nor—No. 

Did you not say, Madam, in substance, that the features of the man on 
one of the photographs shown to you were in substance the features of the 
man that you saw leaning out of the carr—They were a striking resem- 
blance to the man. 

That is what you said?P—Yes,—a ‘striking resemblance.’ 

Didn’t you put it a little stronger than that?—No, sir. 

Are you sure your words were ‘striking resemblancer’—I am quite sure, 
yes, SIr. 

Later you learned that man was in Sing Sing at the time of this—I don’t 
know the word he used, but you learned it was not Saccor—I learned the 
man was not at large. 

The man whose photograph you picked out as a striking resemblance to 
the man leaning out of the car you learned later was in some other jail for 
some other offence? You learned that, didn’t your—Yes, sir, I did. 
[244]... 

So, in describing this man whose picture you saw in the Rogue’s Gallery, 
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and whom you learned was in jail for some other offence, you said then to 
these men, Captain Proctor and others, he bore a striking resemblance to 
the man you saw leaning out of the car?—In some features. 

Pardon, you said he bore a striking resemblance to the man you saw lean- 
ing out of the carP—In regard to some features. 

You said ‘striking resemblance,’ didn’t you?—That is not the whole an- 
swer. 

Did you use the words ‘striking resemblance’?—l] said, a striking resem- 
blance in some features.” [245] 


Long after the trial, in 1926, Miss Splaine, then Mrs. Williams, was 
shown a picture of Joe Morelli. She admitted it resembled Sacco and there 
was some dispute as to the extent of the resemblance she found. [4470, 
4606] 

According to a Pinkerton report (not available at the trial), she had 
also on April 20, 1920, picked out a picture of one Palmisani, known as 
“Tony the Wop,” as being that of the man she had seen [4539]. The report 
showed, too, that Wade and Bostock had picked out the same photograph 
[4540]. 

She was at the trial asked about the distance the car traveled while in her 
line of vision and gave an answer inconsistent with the one she had made at 


Quincy: 


“Try and put your mind back there that day, and see if you don’t recall 
that your vision was only while the automobile was traveling half the dis- 
tance from the railroad track to the corner where the cobbler shop was.— 
My vision of the car was from the railroad track to the corner. 

| am now reading the last question on page 51 of the record: 

‘How long an opportunity did you have to make an observation of him 
and his features? A. The machine traveled about half the distance from the 
railroad to the sidewalk, a distance as | think would [241] be probably 
60 to 70 feet, and half that distance would be 30 to 35 feet.’ 

Did you not so testify May 26th, last year, in the Quincy Court?—lI 
think | said that was the distance at that time. 

And that distance hasn’t grown longer since, has itrp—I just made an 
estimate of it at that time. 

You haven’t measured it since, have your—I walked over it once.” [242] 


Miss Splaine described how Sacco had first been shown to her: 

“When you saw the defendant Sacco he was alone except he was accom- 
panied by an officer?—Yes, sir. 

I1e was not stood with other men, or other Italians, or any other person, 
from whom you were to pick out any man? He was brought into the room 
by the officer, and you looked at him. That is what transpired?—Yes, sir.” 
[248] 

On redirect-examination she amplified this last testimony: 


260 IDENTIFICATION OF SACCO 


“Did you identify the defendant at any time previous to your being asked 
in regard to himP—As he entered the room. 

And how long before you were asked in regard to him was that?—Oh, 
perhaps maybe a half an hour. 

Had anybody told you at that time that he was the defendant in cus- 
tody?r—No, sir.” [250] 


On cross-examination by Mr. McAnarney Miss Splaine expressed the 
opinion that her opportunity for observing the man had been sufficient; 
yet at Quincy she had testified that she did not think her opportunity af- 
forded her the right to say that Sacco was that man: 


“Miss Splaine, you really did not have [239] sufficient opportunity to 
observe that man to enable you now to say that you recognize him, did 
your—yYes, sir, I think | did. 

Do you mean thatr—Yes, sir. 

And you have meant that right along, have vour—Yes, sir. 

From the time you saw that man on the day of this awful tragedy you 
felt right in your own heart and conscience that you had sufficient op- 
portunity of observation to enable you to say that this is the man?—I felt 
that he was the man. 

(Conference at the bench.) 

You answered that last—You answered the question by stating that 
you felt that you did have sufficient opportunity to identify this manr—lI 
felt that it was possible to make a mistake, but I never admitted that | 
ever made a mistake or do make a mistake. 

Do you feel that you had sufficient opportunity, time of observation and 
position of observation, that you feel you had opportunity sufficient to say 
that this 1s the manr—Yes, sir, I think I did. 

I now direct your attention to the official record, at the bottom of page 
57, the last question:—‘You don’t feel certain enough of your own position 
to say he is the man?’ That is the question. | will now read to you your 
answer given in the Quincy court on the 26th day of May, 1920. ‘I don’t 
think my opportunity afforded me the right to say he 1s the man.’ You so 
testified in the Quincy court on the 26th of May, a year agor—Yes, sir, | 
did make that statement. 

And if you made that statement, you meant it as the truthr—At that time 
I did, yes.”” [240] 


Miss Splaine later told Mr. Williams she was now sure Sacco was the 
man because she had had additional opportunity for observing him in the 
Quincy courtroom. [252] 

On further recross-examination it appeared she had not seen Sacco since 
her testimony at Quincy and that she had changed her mind without hav- 
Ing made any further effort to observe him: 


[Questioned by Mr. McAnarney. ] 
“Your answer now is that you feel most certain that he isP—Yes. 
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That is not the position that you are sure beyond any doubt, is it? You 
are most certain now, aren’t youP—I am positive he is the man, certain he 
is the man. I admit the possibility of an error, but | am certain I am not 
making a mistake. 

Your answer in the lower court was you didn’t have opportunity to ob- 
serve him. What did you mean when you said you didn’t have opportunity 
sufficient, kindly tell us, you didn’t have sufficient opportunity to observe 
him?r—Well, he was passing on the street. 

He was passing on the street, and you didn’t have sufficient opportunity 
to observe him to enable you to identify him?—That is what I meant. 

That is the only opportunity you hadr—Yes, sir. 

You have had no other opportunity but that one fleeting glance?—The 
remembrance of that. 

Which is half the distance between the railroad track and the cobbler 
shop 30 or 35 feet with this car going the speed it was?—Yes, sir. [253] ... 

[Questioned by Mr. Moore. | 

The defendant Sacco that morning did kneel forward in a crouching 
position in your presence?—No, sir, he did not. 

Did he take and put on his hat or capr—He took off his hat. 

Did he turn around in different positions with the light facing him and 
in front of him, in back of him and in side of him as he was directedP— 
No, sir. | walked around him. 

You walked all around himr—Yes, sir. 

With his hat on and with his kat off?—Yes, sir. 

Did he sit down and stand up during part of that examinationP—Yes, 
sir. 

Did you at any time, or any one else in your presence there, ask him to 
take any particular positionrP—Yes, sir. 

Was that at your requestr—No, sir, not at my request. 

Whose request was thatr—Miss Devlin. 

But, it was In your presencer—Yes, sir. 

And the position that he was requested to take he did taker—Yes, sir. 

Now, you saw him four or five times that day, didn’t your—I saw him 
twice that day,—well, three times including when I first saw him at the 
doorway coming in, but twice when | looked at him afterwards. 

All told, the time that you looked him over in these various positions, 
with his hat on and with his hat off, and walked around him, and so forth, 
consumed upwards—these various occasions—upwards of a couple of hours, 
didn’t it?-—I don’t think so. I saw him while he passed through the room, 
and while he was in the room | don’t think | took more than five minutes to 
look at him. 

You saw him all you wanted to see him?—Yes, sir. 

You saw him in every way and every position that you wantedr—Yes, 
Sir. 

And he also was present in court at the time of the preliminary examina- 
tionr-—Yes, sir. 
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And you saw him there for a matter of I suppose three or four hours, at 
the preliminary examination ?—I couldn’t say just how long. 

At any rate, when you took the witness stand at the time of the pre- 
liminary, you looked right square at the defendant, didn’t you?—Yes, sir. 

And you looked at him during the entire period of your twenty-five or 
thirty pages of testimony?—Yes, sir. 

And you haven't seen the defendant from that time since you saw him 
in the Brockton jail all that you wanted to see him and the time [254] that 
you saw him on preliminary, you haven't seen him from the day until you 
saw him in this courtroom, have youP—No, sir, | did not. 

You availed yourself of every form of opportunity of observation of that 
young man during the period in the Brockton jail and the police courtr— 
Not in jail; in that room. | didn’t see him in jail. 

And you haven’t seen him since?—No, sir. 

And it was with all those opportunities of observation, which had not in 
any wise been supplemented since They haven’t been supplemented 
since? You haven’t had any further opportunities of observation?—Not 
since Quincy. 

But, it was with those full opportunities of observation to your com- 
plete satisfaction that you testified ‘| don’t think my opportunity afforded 
me the right to say he is the man P—I made that answer. 

Whatr—lI made that answer. 

With all those opportunities of observationr—I wasn’t thinking of all 
the opportunities. 

| say, you did have all of those opportunities of observation previous and 
before you testified as you have stated that you did testify ’—Yes, sir, I did. 

And you have had no further opportunities since that timer—No, sir... . 

{Questioned by Mr. McAnarney. | 

In the Quincy court, when you take the witness stand to testify the de- 
fendant in the dock is as near to you as the third gentleman on the jury, 
pretty near?-—He was in back of me, as I remember. 

He was a little to your side and back, and your distance is about from 
you to this juror, is it not, from the witness box in Quincy to where the de- 
fendant sitsr—l think so, yes. 

And that I may have the situation correct, you testified in the Quincy 
court and then you did not see him until he came in here?—No, sir. 

So that you testified and gave the answer which has been given, about 
not having a sufficient opportunity, and then changed your mind without 
looking at the man again?—Not since I saw him in Quincy. 

In other words, you changed your mind as to whether he was the man 
without making any further examination of him, didn’t your—Yes, sir.” 
[255] 





Miss Splaine’s testimony in regard to the size of Sacco’s hand was dis- 
puted in an affidavit given in 1926 by Herbert C. Dow, President of the 
Nickerson Company, retail sellers of gloves in Boston. He stated that he 
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had measured Sacco’s hand, had found his right hand to measure an 8, and 
his left a 734, and that both were smaller than average [4525, 4526]. 


6. Frances J. DEvLIN, another bookkeeper who worked in the same room 

with Miss Splaine, had also seen the automobile crossing the railroad tracks 

[460, 1]. She testified that the man in the back of the car got up, leaned 
toward the gate-tender, and shot into the crowd [462]. 


“——He took hold of the seat this way [indicating]. And he had the gun, 
some firearms in his hand here [463] [indicating], and he fired into the 
crowd that was up here [indicating], and the body was,—it would be lower. 
Of course, the body was bending over, and it was protruding from the 
machine... . 

Will you describe to the jury the personal appearance of that man that 
you saw leaning outP—He was a dark man, and his forehead, the hair 
seemed to be grown away from the temples, and it was blown back and he 
had clear features, rather clear features, and rather good looking, and he 
had a white complexion and a fairly thick-set man, I should say. 

Have you seen that man since that timer—Yes, sir. 

Where did you see him?—At the Brockton police station. 

When was thatP—About the early part of May. 

Do you remember how long after the shooting it was that you saw himP 
—Well, about a month, not quite a month after the shooting. It seemed 
to be a couple of weeks. 

Will you look around the court room and see if you see that man in the 
court roomr—Yes, sir. 

Will you point out to the jury where you see that man to-day?—The man 
on this side of the cage [indicating], on the inner side as you go out. 

The man who its smiling?—Yes, sir. 

That man you know is Saccor—Yes, sir. 

And are you sure that is the manr-—Yes, sir.” [464] ... 

On cross-examination she testified : 

“(By Mr. Jeremiah McAnarney.] Have you tried to keep in your mind 
the picture of the man that you saw there at the shootingr—Well, I haven't 
been trying. It has just stayed there. 

Now, you gave some attention to it. You saw him and you thought about 
how he looked in size and appearance, haven’t your—Yes. 

To you, he looked like a rather tall man, didn’t he P—Well, he looked like 
a fairly well built man. 

| don’t ask you how he was built. I ask you if he did not appear to 
you to be a tall man?—Well, of course, a person standing in an automo- 
bile coming along, | couldn’t really get a—— 

Have you not said he appeared to you to be a tall man?—Well, fairly well. 

Have you not stated before that he was a tall man?—Well, | do not 
know exactly whether | have or not. I think I made that statement before, 
but——— 

You made that statement under oath in the Quincy court, did you not? 
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—I think something along that line. I do not know just whether that is the 
word or not. 

Well, you know, don’t your—You say-——— 

Mr. JEREMIAH McAnarney. On page 48 of the record in the lower court. 

[Continued.] And you testified a year ago. That is, one month after this 
shooting, one month after this all occurred, you testified in the Quincy 
court, didn’t your—Yes. 

Mr. JEREMIAH McAnarneyY. I am reading from page 48 of the record. 

{ Reading: | | 

‘Q..You say he was a man who seemed tall? A. He seemed as though he 
would be tall. 

Q. Was he a large man, appeared like a pretty good built fellow to your 
A. He struck me like a fairly good sized man. 

Q. Who, if he stood up, would be fairly talle A. Yes. 

QO. And built proportionately? A. Yes.’ 

That was your evidence in the lower court wasn’t it?—I think so. 

Whatr—Yes. [465] ... 

After you had been examined in the Quincy court, do you recall the last 
question that was asked of vou, and | now give it, page 49. 

‘Q. Do you say positively that he is the man?’ And your answer: A. ‘I 
don’t say positively.’ Did you so state at Quincyr—Yes, sir. [466] .. . 

Did you mean that at Quincy when you gave that answerr—Well, I do 
not know just how you want to put that, Mr. McAnarney. 

I am not asking you to put it only as it was. When that question was 
asked of you, ‘Do you say positively he is the man?’ and when you answered, 
‘! don’t say positively,’ that is what you meant when you said that, isn’t 
it?—Well, I had a reason in saying it that way. I do not just know how 
you mean it. 

Didn’t you mean that answer when you gave it?—I meant it in my own 
way. 

Didn’t you mean it in the way it was asked of your—When you ask me 
to say yes or no—— 

What I asked you was: 

‘Q. Do you positively say he 1s the man?’ 

You heard that question given to you, didn’t your—Yes. 

And to that question you then told the Court: 

‘A. I don't say positively.’ 

—I didn’t want to commit myself.” [467] 


On redirect-examination the following transpired: 

“When Mr. McAnarney now interrogated you in regard to that, I judge 
from what | heard you say you wished to make some explanation of that 
answer. | now ask you if you care to explain that answer, and if so, you 
may do so.—At the time there | had in my own mind that he was the man, 
but on account of the immensity of the crime and everything, I hated to say 
right out and out. | knew he was the man and still [476] I didn’t want to 
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say knowing as I knew it would be a deliberate lie, according to my own 
mind, but still | hated to say right out and out, so | just put it that way. 

That is the reason you answered as you did at that time?—I did. 

Mr. JEREMIAH McAnarney. If your Honor please, I ask that that be 
stricken from the record. 

THe Court. | think I should grant the motion for this reason: it is 
what she had in mind in the court below; what she had in mind is not of 
any consequence here. If the cross-examination had referred to her testi- 
mony here, I think I should give her the right to make an explanation, 
but not with reference to her testimony in the court below. Therefore, I 
will order the answer stricken from the record... . 

Miss Devlin, may | put this question to you: Have you at any time had 
any doubt of your identification of this man? [Objection of the defense was 
overruled.] [477] 

THE Witness. No. 

Mr. WILLIAMs. That is all.” [478] 


Mr. McAnarney then directed the witnesses attention to her Quincy testi- 
mony about the size of the man: 

“Mr. McAnarney. | will read the whole question and answer. 

[ Reading: | 

‘Q. Can you describe the man you saw doing the shooting? A. He was a 
man who seemed as though he was a big man to me. He had long black hair 
and his hair grew away from his temples at the side, and he had fairly 
clear features.’ 

The point I direct your attention to is that part of that answer wherein 
you say, ‘seemed as though he was a big man to me.’ You did so testify in 
Quincy one month after this shooting, didn’t your—Yes, sir. Well, Mr. 
McAnarney 

Pardon me. You have answered my question.” [478] 





An attempt by Mr. Williams to have the witness explain her Quincy 
testimony was blocked when the Court sustained Mr. McAnarney’s objec- 
tion. [479] 


7. CarLos E. Goopripce, a Victrola salesman, said he had come out of 
a poolroom near the railroad crossing and had suddenly seen a man in the 
automobile point a gun at him: “I stepped down on the sidewalk, and it 
was coming towards me possibly at a rate of speed of ten or twelve miles an 
hour, I should say, approximately that. Just as | stepped out half way on 
the sidewalk, there was a fellow poked a gun over towards me, and | was 
probably within twenty feet of it, or twenty-five. I went back into the pool- 
room” [543]. 

The man, he stated, was leaning out of the car in front of the side cur- 
tains: 


“How far did he lean over?—Well, | couldn’t say exactly how far it was. 
He was in a stooping position. 
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Did you notice what he had in his hand, if anything?—He had a revolver. 

What did it look likePp—Well, I should judge a dark colored revolver, 
shining barrel to it. 

Now, will you describe the car to the jury?—Well, when I came out after 
the car went by, I ran out again in the middle of the road to see if I could 
get the number of it. The car, before | got out into the road, was up beyond 
the bakery shop. I took it to be a Buick car from the back end of it. The 
car was all dusty, the curtains torn out in the back end, the window, and 
there was something sticking through it.” [544] 


He described the man and picked Sacco out as that man: 


“Will you describe the appearance of that man to the juryP—Well, as | 
got him on a side view, he was a dark complexioned fellow, with dark hair, 
and he had his face—kind of a peculiar face, that came down pointed. [544] 

Did you notice how his hair looked ?—His hair was all blowing up. 

Did he have any hat onP—He had no hat on. 

Do you recall how he was dressed?—Not exactly. | think he had a dark 
suit on. 

Have you seen that man since thenr—Yes, sir. 

Where did you see him sincer—In this court room. 

And when was thatr—Last September or October. 

Last whatr—Last September or October, I couldn’t say for sure. 

Where in the court room did you see himr—I saw him when he was 
brought in here to be arraigned. 

Did you see him arraignedr—Yes, sir. 

Have you seen him sincer—No, sir.” [545] 


On cross-examination he said he had seen Sacco when he came to Court 
in Quincy during the previous September (five months after the shooting) 
on some matter of his own. He was asked if he was not a defendant in a 
criminal case in the Court before which he was testifying: 


“Are you not a defendant in a criminal case in this courtP—No, sir. 

Mr. KATZMANN. One moment. 

Mr. McAnarney. If your Honor will suspend a minute until | make an 
investigation. If | may suspend cross-examination—— 

THE Court. That is not a competent question. 

Mr. McAnarney. | think it would be if he was. 

THE Court. Oh, no. A man that has been convicted, then you can use 
that record—— 

Mr. McAnarney. If your Honor please—— 

THE Court. ——but not until. You don’t mean, do you, before a man has 
had a trial, you are going to use that as evidence of guiltr 

Mr. McAnarney. If your Honor please, I think I would be entitled if 
the man is before the criminal side of this court and 1s now testifying on 
behalf of the Commonwealth, I would be entitled to show It. 

THE Court. | should exclude it. 
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Mr. McAnarney. Your Honor will save me an exception? 

THE Court. Certainly. 

Mr. Moore. An exception for the defendant Sacco. 

THe Court. There is no difference between witnesses, whether they appear 
for the Commonwealth or for the defendant. The law is the same for all 
witnesses, and you can’t attack any witness’s credibility except by showing 
a record of conviction, and the record of conviction means a sentence, a 
judgment pronounced by the court.” .. . [546] 


The witness was cross-examined at some length about his description of 
the automobile as a Buick, and finally said: 

“There might be a dozen things I can’t explain to you, but in my own 
mind would convince me it was a Buick car.” [555] 

Goodridge admitted that the first time he was interviewed by the police 
he had not told them he could identify Sacco: 


“When did you first talk with any official with reference to this case, 
connected with the prosecution of this caser-—Well, not until some time | 
think, in November. [557] 

That is the first time any official had talked with your—Yes. 

Well, you told them at that time you saw the man here in the dock, didn’t 
your—No, sir. 

You didn’tr—No, sir. 

Not a word about thatP—No, sir, not at that time.” [558] 


He had talked with detectives again in January and in February, 1921, 
but it did not appear when he had told them he could make an identification. 
[558] 


At the end of the cross-examination a conference was held 1n the absence of 
the jury between counsel and the Judge. Mr. McAnarney called to the Judge’s 
attention the fact that Goodridge had pleaded guilty in that court to a 
charge of larceny, that the case had been “filed” and Goodridge placed on 
probation. Mr. McAnarney asked to be allowed to repeat the questions 
already put and pursue the inquiry. The Court refused to permit this on 
the ground that the case had been “‘filed.’”” The ruling was based upon the 
distinction between a conviction which was a judgment and a “filing” which 
was merely a suspension [2578]. The record does not show the exact dis- 
cussion which then took place. The jury was accordingly not permitted to 
hear anything about the matter. 

On appeal this ruling was criticized in defendants’ brief on the ground that 
the purpose of the question was to show that the witness was testifying under 
a promise of leniency. The Supreme Judicial Court upheld the ruling since 
there was no judgment of conviction in existence against Goodridge and 
also because there was no evidence to show that the testimony of the wit- 
ness was the result of a promise of leniency [4327].1 This decision has 
been questioned in legal circles on the ground that the jury should have 


1See text of opinion quoted on page 123. 
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been put in possession of all the facts and allowed to draw such inference 
of favor shown the witness and its effect upon his testimony as they thought 


proper. 


Recently the Supreme Court of the United States, in an almost identical 
case (Alford v. United States, 282 U. S. 687, decided February 24th, 
1931), reached a different result. On the trial of Alford for using the 
mails to defraud, testimony was given in support of the prosecution by a wit- 
ness then in a Federal penitentiary. Defendant’s attorney attempted to 
bring this fact to the knowledge of the jury. The precise question asked 
was, “Where do you liver”, counsel stating, in the absence of the jury, 
that his purpose was ‘“‘to show whatever bias or prejudice the witness 
might have.” The trial court excluded the question because there was 
no proof that the witness had been convicted of a felony. The United 
States Circuit Court of Appeals affirmed the ruling on the ground that 
the attempt to discredit the witness bore no relation to the case on trial. 
It said, however, that a new trial would have been ordered, had counsel 
“sought to show that he was testifying under some promise of immunity.” 
The Supreme Court of the United States unanimously reversed the con- 
viction and decided that there had been an abuse of discretion by the 
trial court in blocking the inquiry of defendant’s counsel into the proper 
setting of the witness. Justice Stone stated in his opinion: 


“It 1s the essence of a fair trial that reasonable latitude be given the 
cross-examiner, even though he is unable to state to the court what facts 
a reasonable cross-examination might develop. Prejudice ensues from a 
denial of the opportunity to place the witness in his proper setting and 
put the weight of his testimony and his credibility to a test, without which 
the jury cannot fairly appraise them. .. . 

“To say that prejudice can be established only by showing that the 
cross-examination, if pursued, would necessarily have brought out facts 
tending to discredit the testimony in chief, is to deny a substantial right 
and withdraw one of the safeguards essential to a fair trial... . 

“But counsel for the defense went further, and in the ensuing col- 
loquy with the court urged, as an additional reason why the question 
should be allowed, not a substitute reason, as the court below assumed, 
that he was informed that the witness was then in court in custody of 
the federal authorities, and that that fact could be brought out on cross- 
examination to show whatever bias or prejudice the witness might have. 
The purpose obviously was not, as the trial court seemed to think, to dis- 
credit the witness by showing that he was charged with crime, but to show 
by such facts as proper cross-examination might develop, that his testi- 
mony was biased because given under promise or expectation of immu- 
nity, or under the coercive effect of his detention by officers of the United 
States, which was conducting the present prosecution. . . . 

“The trial court cut off in limine all inquiry on a subject with respect 
to which the defense was entitled to a reasonable cross-examination. This 
was abuse of discretion and prejudicial error.” 
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Certain differences exist betweeen the facts of this case and those in 
the Sacco-Vanzetti case. For one thing, the person who was being cross- 
examined was, in the Alford case, the most important witness for the 
prosecution, whereas Goodridge was but one of a number of identifying 
witnesses. In the Alford case the record clearly discloses the purpose of 
the cross-examination, whereas in the Sacco case the record does not give 
such discussion as may have taken place. It was argued in the brief on 
appeal in the Sacco case that the purpose for which the question had 
been asked was evident. It can hardly be doubted that that in the Sacco 
case, namely, ‘‘Are you not a defendant in a criminal case in this court?” 
was put for the purpose of showing possible bias on the part of the wit- 
ness. There exists one other difference of no real importance. It is that 
in the Sacco case the witness was out on probation, whereas in the Alford 
case he was under detention. The essential elements of both cases remain, 
however, the same, even to the reason given by the trial court for the 
exclusion of the evidence—that there was no conviction of record against 
the witness. The Supreme Court of the United States and the Supreme 
Judicial Court of Massachusetts may thus be said to be in direct conflict 
on the extent to which a witness may be cross-examined as to possible bias. 


In contradiction of Goodridge’s identification the defense produced Ar- 
ROGNI, a barber, who testified he had had a talk with Goodridge about a 
week after the shooting: 

“] told him I was giving another man a hair cut when the bandit car went 
by the barber shop, but because I was turned my back to the door | did 
not sce anything. Then he says to me, ‘I was in the pool room and I heard 
some shots and I looked through the window and | saw the bandit car come 
up and I saw aman in the car but if I have got to say who the man was, | can’t 
say.” [1353] 

He explained how he remembered the conversation: 

“After | read in the paper what kind of testimony this Goodridge had 
made, it came in my mind what he told me the day in the barber shop.” 
[1355] 

Peter Macazvu, who owned the poolroom in which Goodridge had been 
playing, testified that he had been playing pool with him at about two 
o'clock on the day of the shooting and had left him to attend a shoe custo- 
mer in an adjoining shop which he was also running at that time. He said: 


“While | showed the customer a pair of shoes, he comes right in and says, 
‘My God, something wrong about down the street.’ I says, “What?” He says, 
‘I think they kill the paymaster and get the payroll.’ I says, ‘Did you see 
the men?’ He says, ‘I seen the men, they pointed with a gun.’ I savs, ‘How 
do the men look like?’ He says, ‘Young man with light hair, light com- 
plexion and wore an army shirt.’ [1356] . 

Which man?—One man pointing with a gun. I don’t know which. 

Did he say anything further about it to youP—He says, ‘This job wasn’t 


pulled by any foreign people.’ 
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Was that conversation he had with you in your shoe store?—In the shoe 
store. 

What did you do?’—We walk outside and see the automobile went by 
the corner.” [1357] 


In developing his cross-examination Mr. Katzmann was evidently trying 
to show that there could have been no such conversation as Magazu testi- 
fied because Goodridge could not so early have known what had happened: 

“Here is the question I have asked you several times. | am not sure you 
understand it. When you had the talk with Mr. Goodridge that you told 
Mr. Callahan about, had the automobile got up as far as your pool room 
at that timeP—No, went by. It was already gone by the pool room. 

Already gone byr—Yes. 

Had it gone by the corner when you had that talk?—No. 

Then Mr. Goodridge, I take it, must have told you something —Yes. 
between the time it had gone by the pool room and before it got to 
the corner?—Before it got to the corner, ves. 

And have you since learned that the shooting took place down in front 
of Rice & HutchinsP—Yes. We went down to see It. 

Wait a minute. Hlave vou since learned that?—No. 

You haven’t. Where did you learn it took place?p—I understand it was 
in front of the shop. 

Then let me ask you this: From the front sidewalk in front of the pool 
room——— —Yes. [1358] 

——could you see, at the moment that Goodridge was talking with you, 
could vou see anybody lying on the sidewalk down there?—No. 

Could you see anybody lying in across the street at the restaurant ’—Yes, 
could see some one. 

You could see that?—Yes. 

You could see right behind this fence (indicating), could your—Yes. 

And through the water tankr—Yes. 

And could vou see through this cobbler shop here, toor—Yes, that 1s 
right in the line. 

You have pretty good eyes, haven't your—Well, it 1s right in line. The 
cobbler shop 1s about 150 feet from my place. 

Would you say that water tank was in line with where Berardelli’s body 
lay r—It was on the other side of the street. 

Parmenter’s body was on which sider—I did not see the body. At the time 
I went there they took him in the house. 

Well, had anybody come up to the pool room from way down here when 
the automobile was going around the cornerr—TI would not say it because 
when he claimed my attention I followed the automobile. 

Did you see anvbody come up and talk to Goodridge?—No. 

And the conversation you say that you then had with Goodridge was 
that the paymaster had been killed?—Yes. 

The money had been taken?—It is according to what he said. 
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And it was a light haired man who pointed a gun at him?—Yes. 

eae he thought they were Americans?—He did not mention Americans 
at all. 

What was it he said?—He did not think the job was pulled by any for- 
eign people. 

When you came out of the pool room, when you came out of the shop, 
did you notice Goodridge out in the street in front of your pool room?— 
Yes. He went out with me.” [1359] 


Goodridge’s employer, MAncaANio, had had a talk with him after the 
arrest of the defendants in which he had suggested that Goodridge go to 
see them in order to determine whether he could recognize one of them as 
the man in the car. Goodridge had refused to go on the ground that he 
had been so scared he could not recall the men’s faces: 

‘| see about the arrest of these, Sacco and Vanzetti, and I went over to 
South Braintree store and | told Mr. Goodridge that he should go and see 
if he could recognize these people, whether they were the ones or not. 

What did he say?P——Why, he said he could not do it. 

Tell us fully what he said about it?-—He said he could not do it because 
when he saw the gun he was so scared he run right in from where he was. 
He could not possibly remember the faces. | told him as a matter of justice, 
‘if you think you do remember the faces do go over there and | will pay 
you just the same.’ ”’ [1399] 


Mangano also testified that Goodridge’s reputation for veracity was bad. 
[ 1404] 

On re-cross-examination he said: 

“(By Mr. Katzmann) What does the word ‘reputation’ meanr—I beg 
your pardonr 

What does the word ‘reputation’ mean?—Why, the word ‘reputation’ 
is the natural position a man enjoys among other people. 

You mean by that, common speech of peopler—I beg your pardon’ 

You mean by that, common speech of people?—Among all the people. 

Among all the people? Have you heard Mr. Goodridge’s reputation for 
truth and veracity——— —Yes. 
discussed ’?’—Yes. 

When, firstp—When? After he ran away from my employment. 
You mean, you discussed it?—I discussed it with the people that he deals 
with. 

You are giving, are you not, your personal opinion of his reputation P— 
No, I am giving what | obtained from my investigation after he ran away 
from me. 

How many times did you discuss it with peoplePp—I beg your pardon? 

How many times did you discuss it with people?—Oh, that probably 
hundreds of times. 

Since when ’—Since he went away. 

When was that?—The 22nd of May, 1920.” [1404] 





272 IDENTIFICATION OF SACCO 


Damato, another barber, who himself had seen the escaping car go by, 
testified that he had had several talks with Goodridge and that Goodridge 
had said he had seen no one in the car: 

“that he was in the pool room and he did not see anybody in the auto- 
mobile and if he was outside he could have seen them” [ 1490] 


After the trial Mr. Moore obtained voluminous affidavits showing that 
Goodridge had testified under a false name, that he had been convicted 
in New York in 1892 and in 1908 for stealing watches and money and had 
fled in 1911 from an indictment for a similar offense, that his reputation was 
bad and that he had expressed hatred towards Italians.’ 

When Mr. Moore learned all these things about Goodridge he went to 
see him in Maine, in the summer of 1922 taking along a stenographer and a 
deputy sheriff. He induced Goodridge to come into his automobile and 
there interviewed him. The transcript of that interview, submitted by 
Moore on one of the motions for a new trial shows that he attempted to 
find out from Goodridge what inducements had been offered him by the 
prosecution for his identification testimony. When Goodridge insisted 
there had been none, Moore had the deputy sheriff take him to Augusta, 
Maine, on the charge of larceny still outstanding in New York. On this 
occasion Goodridge admitted most of the things with which Moore taxed 
him, the changes of name, the prior convictions, the flight from the third 
indictment: 

“You have never served under this last and pending indictmentr—No, sir. 
Hoped I never would, but (smiling) guess | will alright. | know how this 
come out. It was a woman. [3874] 


Moore questioned the man at length about how he had come to identify 
Sacco: 

“What reasons did you have for making no statement for six months or 
nine months, then suddenly after this lapse of time, made a statement? 
Why the change’ You tell me now that from along the latter part of Au- 
gust or early September, until the winter months of 1920 and 21, you had 
falsified, avoided, and evaded, making no statement what[{3879]ever to 
Stewart, to Brouillard, or any other representative of the attorney’s office. 
—Yes. 

Then you tell me that along in July you decided to make a statement 
that you did make.— There was no quick move about it... . 

The first time you have made any identification to anybody was when 
you talked to Williams in JulyP—Oh, No. The first identification | made 
was to a woman. When Sacco’s picture came out in the paper, | took it out 
to a girl named Lottie Packard. 

You knew Lottie?—I used to know her. She was in the store quite a lot. 

You told her that you identified him?r—I says to Lottie, ‘Whose picture 
is that?’ and she called him by name. I had the paper folded so that she 
couldn’t see nothing but the picture. ‘I used to work with him in a factory.’ 


1See pp. 115, 116, for discussion of Judge Thayer's decision denying this motion. 
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I says, “That’s the fellow that was in the gang down here.’ I told Lottie 
never to say anything about it. ] never told anybody but my wife. 

Who do you mean ‘wife’P—My present wife up here. [3880] .. . 

You claim to have told her that?—yYes, only once I guess. 

Did you tell Scott?—No. 

Did you tell Brouillard?—No. 

Did you tell Stewart?—No. 

You didn’t tell any of the district attorney’s office?—No. 

None of the police investigators?—No. 

Kept your mouth shut except to Lottie and your wife until you talked 
with Williams in July 1921. Yes... 

Did you tell Williams you wouldn’t tell him anything?—I told him he 
might as well let me go home. 

Your knowledge of trial cases makes you know that no lawyer is going to 
put a man on the stand under those conditions —That is how he put me on. 

You don’t want me to think— You said you wanted to pay your price. 
I found you tonight engaged in singing hallelujahs in divine worship. You 
are either a man who is 100% consistent or else you are something else. 
Talk to me on a white man’s basis. Now start to put something over that 
is logical.—No, I’m telling you—— 

My name is Moore.—1 knew it—a lawyer. Glad to meet you. I’ve heard 
of you from San Francisco to Maine. (Shakes hands.) 

You're either a consistent man or an inconsistent one. You certainly 
didn’t go that day for five minutes before the witness stand and leave Wil- 
liams in uncertainty.—Couldn’t you told that, as a lawyer, when he began 
to talkr Couldn’t you tell it? 

No, | couldn’t—Well, MacKay and Erny could. 

The point 1s that no man Is going to put a man on with total uncertainty as 
to what he is going to testify. From what you have told me of your past 
life, you have been, to say the least, loose with reference to the truth. You 
tell me that you evaded and lied and did everything else for a period of 
six or nine months with these fellows. What was the reason for your evading 
and lying for nine months?—I didn’t want anything to do with the case. 
I am going to give you something straight. I don’t know whether you will 
believe it or not. | am afraid as death of an Italian. 

The facts are you got cut up some in Buffalo—yYes, I got cut bad. 

You have a very intense hatred for them?—No, not exactly, I don’t have 
hatred for anybody. [3881] ... 

What was the character of the argument that smoked you out of nine 
months of silence. A man must have some peculiar power that can smoke 
you out.—I don’t know, exactly. 

You want to see something tangible when you deliverr—Yes, on some 
things. 

What did he deliver or promise to deliverr—Nothing. 

What did he deliver ?—He didn’t deliver anything as | know of. 

What did he tell you that prompted you to come outPp-—Why I don't k..ow. 
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There was so darned many talked to me. Williams went into the District At- 
torney's office and come out, and the next thing | knew I heard my name 
called from the court room. 

Williams examined yourP—Yes. 

You haven't any explanation to give to me of why you didn’t tell_—yYes. 
They said they had some pictures and when I looked them over I said I had 
nothing to say about the case. 

Why did he continue with youP—That is what I don’t know. 

Why didn’t you tell him you didn’t care to see him any more. You were 
a free man. There was nothing binding was thereP—No, nothing binding as 
I know of. 

Then why did vou play alongr—I didn’t play along. I didn’t chase them. 

Why didn’t you tell Scott?—The only fellow | have said anything to was 
Manganaro. He said it was best to keep still. [3882] .. . 

When this man was brought into court and arraigned at the same time 
you Were arraigned, did you tell MacKay that he was the fellow that you 
had identified?—No. | kept shut. 

You had already been interviewed, previously to Sept.P—No. Just once. 

You were interviewed a good many times afterward and you [3883] 
never told any of the people who interviewed you, and never told them you 
identified the photograph in the newspaper ’?—No. 

Is your feeling toward Italians one of hatred or fearP—I have no hatred. 
| have fear. 

What did Williams do that removed the fearPp—It was fear that kept my 
mouth shut. | would rather have done anything. . . . 

I don’t want to argue. I am not here to persuade you to say anything. As 
you have respect for God, are you honestly and firmly convinced that you 
testified the truthr—I will tell you. I think I testified to the truth to the best 
of my ability, and it’s a pretty hard proposition. 

] am asking you, is your conscience clear?—-Sometimes | don’t think It is. 

Do you mean that your conscilence——- —Sometimes | have sat and 
thought of it a good many times. 

Mrs. Lee is Deputy Sheriff of this county. It so happens that she ts here 
to-night with full knowledge of all these facts. | want you to tell her whether 
or not you believe that your testimony was the truth, and whether or not 
you think that a man’s life ought to be taken on that testimonyr—I don't 
think anybody ought to take life. 

That is an abstract problem. The law demands that human life be taken 
if a man is guilty. Can you conscientiously say that, between yourself and 
your God, that this particular man should die on your statement?—No, | 
should not think he ought to. No, he should not die on my statement. 
.. . But afterwards [3884] a good many times since, | have thought that 
I am not positive. 1 am not positive that if | would have to swear that that 
man was the one, I could positively identify him as the man. 

Why did you tell the jury?—I thought I was so sure of 1t. No influence was 
ever hinted at by any one of them. It was straight conscientious business. 
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They never mentioned any inducement to me. 

Then why?—I thought I was positive. 

What makes you uncertain sinceP—-My conscience I guess. I have thought 
many, many times. 

Do you feel so in doubt in this matter that you are willing to state under 
oath that you cannot be certain and that you are not positive —Well, | 
don’t think I could do you any good anyway. 

Are you willing to go down and lay the cards ¢ on 1 the table? You know darn 
well you had doubts and uncertainties for nine months, either that or you 
were driving a bargain.—No, | never drove no bargain. 

I will say that a district attorney—it wasn’t up to you—it was Williams 
that convinced you that you should identify. Williams argued, begged and 
fought with you to tdentify—You know just how those things is your- 
self.” [3885 ] 


8. Summary 


Before the Lowell Committee testimony was given by GALLivaNn, former 
Chief of Police of South Braintree, expressing astonishment at finding wit- 
nesses more positive at the trial than they had been the year before at the 
preliminary hearing at Quincy: 


“Was there anything that took place at that trial that surprised you or 
excited your surprise, anything that took place at that trialP—No, sir. The 
only thing that took place there that excited my surprise was where all the 
witnesses were coming from. This is my own private opinion, I don’t know 
whether I have ever expressed it before or not, but it did seem to me that it 
was dog eat dog there, one crowd would get a big crowd there, and then the 
other crowd tried to offset them, that’s the way it app-7led to me. The Gov- 
ernment would put on a witness there and then the defense would rush in to 
offset it, and I guess Katzmann was just as wise, he would dig up one to off- 
set that other one, and then the defense would dig up one to offset him. I 
may have made that remark before but I do not think I have, but there at 
the time that’s the way the case appeared to me to be drifting along, to strive 
to see who could get the biggest crowd. In other words to see who could tell 
the biggest lies. 

Did it appear to you that both sides were trying to see who could tell the 
biggest liesPp—That’s the way it must have appeared, it must have; that’s 
the only way it could be. I know just what you are coming at now. 

You know more than | do, then.—I know just what you are coming at and 
it’s this: That in the Quincy Court he was not identified positively. 

Is that sor—To the best of my knowledge. 

PRESIDENT LoweLL. [Addressing the witness.] Were you there? 

Tue Witness. | was there when that question was asked of Miss Splaine, 
Louis Wade, Miss Devlin, if I remember right. George Adams [5178] 
represented the District Attorney’s office at that time, and they were asked 
positively to swear under oath, and as strong as they would go would be 
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this, ‘He looks like him,’ that’s as strong as they would go, but that was not 
strong enough to suit George, the District Attorney, and he said to a number 
of them, “Will you swear under oath they were the men you saw that day?’ ” 
[5179] 


Of the eleven witnesses for the prosecution who made definite identifica- 
tions not one claimed to have seen both defendants. Of the seven witnesses 
who appeared against Sacco not one was at all times unequivocally certain 
of his or her identification. Although Mrs. Andrews, Miss Splaine and Miss 
Devlin were very sure of their testimony at the trial the last two had ex- 
pressed doubt at the preliminary hearing and, prior to the trial, Mrs. An- 
drews had told an investigator for the defense that she could not identify. 
Pelser had done the same and had even told the police so. Both these wit- 
nesses made retractions after the trial which they later withdrew. According 
to a number of defense witnesses Mrs. Andrews, and also Goodridge, had 
said they could not identify. After the trial Goodridge himself expressed 
doubt. At the trial Heron said he was “‘pretty sure” and Tracy refused to 
be positive. 

Only Miss Splaine and Miss Devlin saw the defendants immediately after 
the arrest, and Miss Splaine had earlier picked out a number of persons as 
resembling the man she had seen. These two young women, from the win- 
dow of a building some seventy feet to the side of the crossing and two 
stories above the street, had had only a brief glimpse of a man leaning out 
from a moving automobile. Heron made his identification in the latter part 
of May. He did not account for not having come forward sooner nor for his 
presence on the occasion when he saw Sacco outside the Quincy Courthouse. 
His refusal to speak with the investigator for the defense and the contradic- 
tory reasons he gave for this refusal at the trial cast doubt, moreover, on 
his identification of a man casually seen for a few minutes In a railroad sta- 
tion. 

All the other witnesses made their identification very late: Tracy and 
Mrs. Andrews who, like Heron, had observed the man they claimed to be 
Sacco under circumstances not connected with the shooting at all, were not 
taken to see Sacco until February, 1921, eight months after the crime. The 
reason for this delay was not explained. Goodridge, who saw Sacco in 
September, 1920, and made no identification when interviewed by the police 
in November, gave no explanation at the trial as to when he did first con- 
clude to identify, but he claimed later that he had done so when he saw 
Sacco’s picture in the paper. Pelser, after having told both sides he could 
not identify, changed his position when, during the trial, he saw Sacco. 

Practically no attempt was ever made to check prospective identifications 
by having the suspects placed in lineups from which selection would have 
to be made. 


c. Prosecution Witnesses Who Did Not Identify 


Some of the witnesses, Mrs. Nichols and Colbert, for example, saw some 
of the shooting but did not see the faces of the men. Others—Behrsin, 
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Bostock, Wade, McGlone, Langlois, Carrigan and DeBeradinis—were un- 
able to identify, although they saw the faces of the bandits. 


I. Hans Benrsin, chauffeur for Mr. Slater, one of the owners of the shoe 
factory, filled his tank at the gasoline pump in front of the factory at about 
three o'clock on April 15th, and then drove along Pear! Street toward the 
railroad. As he went he noticed two men sitting on the fence near the fac- 
tory of Rice & Hutchins. He described these men: 


“Can you tell us how they were dressed or how they looked?—The one 
was dressed with an army shirt on him, I would call it, the color of an army 
shirt on, and I did not notice exactly what the other was. 

One had an army shirt onP—yYes, one had an army shirt on. 

Did you notice what they had on their heads?-—-They had—I wouldn’t 
say for sure, but they had something on their heads, anyway. | think it was 
caps, but wouldn’t say for sure. [326] 

Could you tell what they looked like? That is, what the description of their 
face and hair wasr—Well, I could not tell about their hair very well. They 
were all covered up. 

Could you tell about their complexionr—Both of them seemed to be pretty 
well light complexioned fellows. 

What?—Kind of light complexioned boys. 

Did you notice their featuresP—No, not very well.” [327] 


He heard shots as he reached the crossing, stopped his car and saw com- 
ing along another car from which people were shooting: 

“The car was a good big sized car. I should say it was a Buick car, as far 
as | have seen cars, and they were some of them sitting in the front there. It 
wasn’t going very fast I do not think the car was in good order anyway. 
When they passed by, as far as I can say, the back curtains were down and 
flopping around back and forth, and | think there were about five of them 
in there in that, as far as | can say, and as that passed me by there was some 
one in the back there beckoning with a gun or shotgun, whatever it was, 
through the back light where you got the celluloid glass, whatever it 1s. That 
was broken out.” [328] 


Behrsin had not noticed the faces of the men very well and could not 
identify them, he said [329]. He was, however, not asked anything directly 
about the defendants. 


2. James F. Bostock, a mill-wright who looked after the machinery in 
the shoe factories, testified that he left the Slater & Mcrrill factory at about 
three o’clock to catch a trolley. He watched the Slater car being filled with 
gasoline [186] and then stopped at the excavation for a few minutes. As he 
left, going toward the railroad crossing, he noticed two men leaning against 
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the fence near a telegraph pole. He also passed Parmenter and Berardelli 
on their way to the factory: 

“T saw Parmenter and Berardelli coming down the street and as | walked 
towards them Parmenter says to me, ‘Bostock, when you go up by, you go 
into the other factory and fix the pulley on the motor,’ and | says to him, 
‘l am going to get this quarter past three car to Brockton to do a repair job,’ 
and as | started to turn around to leave, I heard two or three shots fired, and 
as | swung around there were two men shooting at him.” | 187] 

Bostock, turning around at a distance of about fifty feet, saw the shoot- 
1g. Hle said that the bandits were the men he had seen leaning against the 
fence. He described them: 

“Will you now describe, so far as you can, the appearance of the men who 
were doing the shooting?—Why, there was two dressed in——— The two that 
was doing the shooting was dressed in sort of dark clothes, with caps, dark 
caps. I should say they was fellows of medium build, fellows not quite so 
heavy as | am. 

Can you tell us anything further about their appearancer—Why, they 
appeared to be foreigners. 

Can you tell us what nationality’—Well, | should call them Italians. 

Notice anything about how their faces looked?—Why, I told you they 
resembled, to me I have seen Italian fruit peddlers, and as | saw them 
as | passed them | thought they was Italian fruit peddlers. That is what | 
thought they was as I passed them. [194] 

Can you tell us anything more definitely how their features looked to 
your—They was smooth face, dark complected. One I should call swarthy, 
dark complected.” [195] 





Bostock said he had seen one of these men fire four or five times at 
Berardelli while standing guard over him [189] and the other fire several 
times at Parmenter [191].! As this fellow stood looking down the road and 
beckoning, an automobile came along [189]. A third bandit got out of the 
car to help the other two with the money boxes; the three, with the boxes, 
then went back to the car [190]. Bostock had started toward the affray 
meanwhile; but he was headed off by shots. He thereupon continued on his 
way toward the railroad crossing [189]. The moving car passed him as he 
neared the water tank. He said: “If I laid out at arm's length | could have 
touched the spokes of the car as it passed me” [191]. Hle noticed that the 
car was a Buick, that the back glass was broken and the side curtain flap- 
ping. He observed four men in it, one of these, whom he could not describe, 
firing from the side of the car [191, 192, 195]. After the machine had passed 
him he retraced his steps and went to the assistance of the victims. [192] 

Asked whether he had seen the bandits again, he said: “‘] don’t know as | 
have seen any of the men implicated in the shooting, no sir. 

Have you been able to identify any of those menr—No, sir.” 

Bostock had been taken to see the defendants after their arrest; and was 


1 See pp. 337 to 341. 
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asked whether he could tell if they were any of the men. He answered: 
“No, sir. J could not tell whether or not they was, no, sir” [195]. He was 
asked nothing about this on cross-examination. 


3. Lewis L. Wape, a shoemaker employed by Slater and Morrill, who 
had been helping Behrsin fill the Slater car at the tank in front of the fac- 
tory, saw the shooting. He said that one of the bandits had shot twice at 
Berardelli: 


“As I turned there and looked up the road, I saw Parmenter run, and as 
he ran across the road he ran like that (illustrating), and there was a dirt 
truck— The horses were out over the gutter and the truck was on the side- 
walk—and as he ran by it, I couldn’t see him no more. | looked at Berardelli, 
and he was in a crouching position. That means his left arm was up here, and 
he was down like that. And this man was standing, well, not at the most over 
five feet, anyway, from him, and he was in a crouching position. He was 
over like that, jumping back and forth, and I saw him shoot. Then [| saw him 
shoot again. 

In what direction?—Towards the man on the sidewalk, Berardelli. That 
would be, shooting south. Berardelli stood in an angle of north-east, and 
the man that was shooting him was facing south. And the next thing that | 
SaW was a car came up Pearl Street, and stop— Well, it didn’t exactly stop. 
I wouldn’t say for sure whether it stopped or not. And there was a man at 
the wheel. As | looked at the man, he was a pale-faced man, a man, | should 
judge—I am not very good at ages, but | should think he was about prob- 
ably 30 or 35. He looked to me like a man that had sickness or he was sick. 
There was another shot fired, and he put her 1n full speed and went up the 
hill, and this man that was shooting Berardelli went out on the side of the 
road and picked up the money box, I call it, and lifted 1t up with two hands 
and put it into the car. and he got into the car, and I don’t know whether he 
shot—I would not say for sure whether he shot again or not, but I think so, 
and I should take it that he shot at the man on the road. Then | turned*into 
the office to call emergency, and after I called them I ran out. I went to 
where Berardelli lay, and he was not dead then. He was breathing, and when 
he breathed the blood would come up and down on his face. We thought he 
was shot in the mouth at that time.” [203] 


He described the man thus: 

“He was kind of a short man, had black hair, he was bareheaded, he had 
black hair, and I would say that he weighed probably 140 pounds. . . . He 
had a gray shirt on. His hair was blowed back. The wind was blowing pretty 
hard that day, and his hair was blowed back. And he needed a shave, and 
his hair was cut what you call a ‘feather edge’ in back.” [204] 


The witness testified that at the Brockton police station, about a month 
after the shooting, he thought he saw the man again. Wade would not 
identify Sacco as he: 
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“And will you tell the jury if the man you saw in the Brockton police sta- 
tion, which you say in your judgment was the man who did the shooting 
that day, is in the court roomr—I would not say for sure. 

What is your best judgmentr—Well, he resembles,—looks some- 
what... . 

Is he, in your best judgment, the man you saw shooting at Berardelli that 
day? 

Mr. McAnarney. I object. [205] ... 

Mr. Moore. Will you save my exception? 

THE Court. Wouldn’t it be better if you waited with your exception until 
the Court ruled? You may ask him what is his best judgment as to whether 
the man whom he has called Sacco is the man whom he saw on the day of 
the alleged shooting. | will save an exception, if you desire, to that ques- 
tion. ... 

—Well, | ain’t sure. ] have a little doubt. 

What is your best judgment, is the question, Mr. Wade. 

Tue Court. Pay attention, Mr. Witness, to the question. 

THe Witness. My best judgment—I don’t understand. 

THE Court. What is your best recollection, if you have any; what is your 
best judgment? 

Well, my best judgment is this: If I have a doubt, I don’t think he is the 
man.” [206] 


Mr. Katzmann then asked the witness what he meant by his last answer 
and he said: 

“Well, the reason why | had a doubt, | have seen a man that resembled 
him, the man that | saw that day, and that 1s the reason why I have a little 
doubt.” [207] 


The District Attorney was permitted to show that Wade had identified 
Sacco at the Brockton Police Court and that he had later expressed doubt 
about the identification at the Quincy hearing: 

“THE Court. (To the Jury.) Gentlemen, I should explain to you the 
purpose of this inquiry. This is not in any way evidence of the fact. Under 
the statute, although the prosecution calls a witness, if a witness has made 
contradictory statements outside, inquiries may be made with reference to 
those statements, solely with one view, and that 1s, to attack the credibility 
of the witness. It is not affirmative evidence of anything; it simply attacks 
the credibility of a witness, and as far as it can go against [207] the defend- 
ant, given its fullest extent, would be to absolutely discredit the testimony 
of the witness. 

Did I ask you at that time 1f, in your judgment, Sacco was the man you 
saw shooting at Berardelli?—I don’t remember that. 

Well, did I P—No, sir. 

You say no. Did I ask you any questions about Saccor—No, sir. 

Whatr—Not that I remember. 

Do you now tell me and tell the jury I did not ask you those questions in 
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that ante-room by the District Attorney’s room?—lI don’t remember, Mr. 
Williams, that you asked me that. 

Did I have any talk with your—Yes, sir. 

And I said nothing and put no questions to you regarding Sacco?—You 
talked about the case to me. 

You remember that, do your—Yes, sir. 

You say you changed your judgment about four weeks ago?—Yées, sir. 

Up to that time had you had any question in your mind?—Well, before 
that timer 

Yes.—Well, I thought I was a little mite mistaken. 

You thought you were a little mite mistaken?—Yes. 

When did you first think you were a little mite mistaken?—Well, when 
I went down to the Quincy court. 

Down to the Quincy court. Was Mr. Katzmann present in the Brockton 
Police Court when you appeared there?—Brockton police station, yes, sir. 

Did he ask you at that time if Sacco was the man who did the shooting? 
—Yes, sir. 

What did you tell him?—I told him yes. 

Did you have any doubt in your mind at that time?—Well, no, not then, 
I don’t think I did. [208] .. . 

Will you now say I did not ask you if the defendant Sacco was not the man 
who shot BerardelliP—I don’t remember you asked that question. 

Will you say I did not ask your—No, I won't. 

I] did ask you, didn’t 1?—I don’t remember whether you did or not, to 
tell you the truth. 
] asked you more than once, didn’t |?—I don’t remember that, Mr. Wil- 
lhams. 

You don’t rememberr—No, sir. 

And you want to let it go that way, that you don’t remember me asking 
you thatr—I don't remember you asking me that question.” [209] 


On cross-examination Wade testified he had said on his direct-examination 
that he was not sure it was Sacco, because a short time before the trial he 
had seen in a barber shop a man resembling the one who'had shot at Ber- 
ardell1: 

“It was a Saturday afternoon. It was about quarter past | or | o'clock, 
and I went in to get a hair cut, and there was about six ahead of me, and 
this man came in. There was a chair right side of the stove and he sat down 
on it, probably about four or five feet from me. As he came in he took his 
hat off and his coat and he sat down in the chair and I looked at him and I 
wondered where | had seen him before, but I could not place him, and when 
I went home at night I spoke to my wife about it, and the more I looked at 
that man at that time, he had the same resemblance as the man I saw shoot 
Berardelli.” [216] 

He said that on May 26th, 1920, in the Quincy Court, he had expressed 
doubt about his identification of Sacco and had testified: 
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““Q. You were not able at that time at the Brockton police station to 
positively identify this man? A. | had a little doubt.’ 

You so testified at Quincy, didn’t your—If | remember,—it is so long ago, 
I may have said that. 

If you said it then,—and, Mr. Katzmann, | am reading from the official 
transcript—if you said it then it was true, wasn’t itPp—If | said it, it must 
have been. 

Mr. JEREMIAH McANARNEY. Take page 31, Mr. Katzmann, the fourth 
question from the top. 

‘Q. Do you say this is the man or can you say positively whether he Is or 
not? A. I do not want to make a mistake. This is too damn serious, but he 
looks like the man.’ 

Does that call your attention to the question and your answerr—Yes, | 
remember that. 

Now, did you later down have this question put to you: 

‘Q. Will you say he is the man?’ and you answered, ‘No, | will not say 
sor’ 

You so answered at Quincy last May, a year ago, didn’t your—lI do not 
know, it 1s so long ago.” [216] 

In 1926 Wade picked a picture of Joe Morelli as strikingly like that of 
the man he had seen shooting Berardelli, saying that it also resembled 
Sacco. [4469] 

4. James E. McGtone, who was working at the excavation across the 
street from the shoe factories said he had seen a man grappling with Ber- 
ardelli and another bandit near him. He could not describe either of them, 
except that they were dark and looked like Italians [267, 268]. On cross- 
examination he testified that neither of the defendants was one of the men 
he had seen [274]. 

He finally testified: 


Redirect-Examination 


“ TBy Mr. Williams.] Can you sav whether or not they are the same men? 
—wNo, sir, | could not say if they were or they are not... . 


Recross-Examination 


[By Mr. Jeremiah McAnarney.] The reason you say that you are unable 
to identify these men, is it not because you cannot see in their faces the men 
you saw there on the street? That is the reason, isn’t 1tPp—Well, yes. 


Redirect-Examination 


[By Mr. Williams.] Any other reason?—Well, I can’t say that they are 
the men or they are not the men, because | ain’t sure. 
Mr. JEREMIAH McAnarney. I ask that last be struck out as not re- 


sponsive. 
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THE Court. That may be stricken out... . 

Have you such a picture of those men you saw on the street that day in 
your mind that you can say whether or not these or anybody else is the 
man?—No, sir, I did not get a good look at them to see. 

Mr. JEREMIAH McAnarRNEY. I objected before he answered. .. . 

i Court. ‘No, sir,’ is responsive. Everything else may be stricken out. 
[276] 


Recross-Examination 


[By Mr. McAnarney.] Mr. Witness, the reason you say you cannot iden- 
tify these men is because their faces do not bring back to you the face of the 
man or the faces of the men you saw there that day, do theyP—Well, I did 
not get a good look at them to see what they did look like. I can’t say they 
are the men. I can't say they ain’t the men. 

You looked at those faces, didn’t your—I just got a light glimpse of their 
face. 

You saw their faces, didn’t youP—Not enough to identify them. 

You were close enough so you saw the side, and you noticed the side of 
the revolver was flat, didn’t your—That was facing right straight towards me. 

The man that is holding the revolver was facing towards you then, wasn’t 
he?—Now, he was this way [indicating]. 

I understood you to say the revolver was facing towards you.—When a 
man has a revolver in his hand, that way, you can see it. If a man is stand- 
ing in front of you holding a revolver and you are standing that side, you 
can see the revolver. I only got a glimpse of one side of his face. I could not 
identify him.” [277] 


5. Epcar C. Lanc.ots, foreman for Rice & Hutchins, opened a window 
in the factory when he heard the shooting and saw two men firing at Ber- 
ardelli. He saw one man also fire back at him again from the automobile as 
it passed to the crossing [279, 280]. 


He described the bandits: 


“Will you describe to the jury what you observed as to the appearance of 
either or both of these men with guns that were down below your window? 
—Short and dark complexioned, curly or wavy hair, about five feet, eight or 
nine inches, about 140 or 145 pounds. 

Anything elser—No, sir. 

Could you tell about their age?—25 or 26, young men. 

What°r—Young men. 

Anything else you noticed about them?—I do not remember. 

Could you tell how their hair was brushed, if it was brushed or in what 
form it was wornP—Combed backward, if | remember right. 

What ?—Combed backwards, if I remember nght. 

Did either of them have anything on their headr—lI do not rem»niber. 
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““Q. You were not able at that time at the Brockton police station to 
positively identify this man? A. I had a little doubt.’ 

You so testified at Quincy, didn’t your—If | remember,—it is so long ago, 
] may have said that. 

If you said it then —and, Mr. Katzmann, I am reading from the official 
transcript—if you said it then it was true, wasn’t it?—lIf 1 said it, it must 
have been. 

Mr. JEREMIAH McAnarney. Take page 31, Mr. Katzmann, the fourth 
question from the top. 

‘Q. Do you say this is the man or can you say positively whether he ts or 
not? A. I do not want to make a mistake. This is too damn serious, but he 
looks like the man.’ 

Does that call your attention to the question and your answerr—Yes, | 
remember that. 

Now, did you later down have this question put to you: 

‘Q. Will you say he is the man?’ and you answered, ‘No, | will not say 
sor’ 

You so answered at Quincy last May, a year ago, didn’t yourp—I do not 
know, it is so long ago.” [216] 

In 1926 Wade picked a picture of Joe Morelli as strikingly like that of 
the man he had seen shooting Berardelli, saying that it also resembled 
Sacco. [4469] 

4. James E. McGtone, who was working at the excavation across the 
street from the shoe factories said ne had seen a man grappling with Ber- 
ardelli and another bandit near him. Ile could not describe either of them, 
except that they were dark and looked like Italians [267, 268]. On cross- 
examination he testified that neither of the defendants was one of the men 
he had seen [274]. 

He finally testified: 


Redirect-Examination 


“ [By Mr. Williams.] Can you say whether or not they are the same men?’ 
—wNo, sir, | could not say if they were or they are not... . 


Recross-Examination 


[By Mr. Jeremiah McAnarney.] The reason you say that you are unable 
to identify these men, is it not because you cannot see in their faces the men 
you saw there on the street? That is the reason, isn’t itr—Well, yes. 


Redirect-Examination 


[By Mr. Williams.] Any other reason?—Well, I can’t say that they are 
the men or they are not the men, because I ain’t sure. 

Mr. JEREMIAH McAnarney. I ask that last be struck out as not re- 
sponsive. 
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THE Court. That may be stricken out... . 

Have you such a picture of those men you saw on the street that day in 
your mind that you can say whether or not these or anybody else is the 
manr—No, sir, I did not get a good look at them to see. 

Mr. JEREMIAH McAnarNEY. [| objected before he answered... . 

ae Court. ‘No, sir,’ is responsive. Everything else may be stricken out. 
[276] 


Recross-Examination 


[By Mr. McAnarney.] Mr. Witness, the reason you say you cannot iden- 
tify these men is because their faces do not bring back to you the face of the 
man or the faces of the men you saw there that day, do theyr—Well, I did 
not get a good look at them to see what they did look like. I can’t say they 
are the men. | can’t say they ain’t the men. 

You looked at those faces, didn’t your—lI just got a light glimpse of their 
face. 

You saw their faces, didn’t your—Not enough to identify them. 

You were close enough so you saw the side, and you noticed the side of 
the revolver was flat, didn’t your—That was facing right straight towards me. 

The man that is holding the revolver was facing towards you then, wasn’t 
he?—Now, he was this way [indicating]. 

] understood you to say the revolver was facing towards you.—When a 
man has a revolver in his hand, that way, you can see it. If a man is stand- 
ing in front of you holding a revolver and you are standing that side, you 
can see the revolver. [ only got a glimpse of one side of his face. I could not 
identify him.” [277] 


5. Epcar C. Lanc.ots, foreman for Rice & Hutchins, opened a window 
in the factory when he heard the shooting and saw two men firing at Ber- 
ardelli. He saw one man also fire back at him again from the automobile as 
it passed to the crossing [279, 280}. 


He described the bandits: 


“Will you describe to the jury what you observed as to the appearance of 
either or both of these men with guns that were down below your window? 
—Short and dark complexioned, curly or wavy hair, about five feet, eight or 
nine inches, about 140 or 145 pounds. 

Anything elser—No, sir. 

Could you tell about their ageP—25 or 26, young men. 

What?-——Young men. 

Anything else you noticed about them?—I do not remember. 

Could you tell how their hair was brushed, if it was orushed or in what 
form it was wornP—Combed backward, if | remember right. 

What?—Combed backwards, if ] remember right. 

Did either of them have anything on their head?—I do not remer:‘er. 
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Did you see their hair?—lI did. 

Do you remember anything about their physique, their physical appear- 
ance, outside of what you just said?—Stout. 

What do you mean by ‘stout’P—Well, | would say thick-chested. 

What?r—Full-chested, that is all I know. 

Do you know how they were dressed?—No, sir, I do not remember. 

Could you identify either or both of those men if you saw them againr— 
No, sir. 

Are you sure of thatr—Yes, sir.” [284] 


On cross-examination Langlois testified that when he saw the defendants 
at Brockton station he stated that Vanzetti was not like either of the men 
he had seen before and he was also unable to identify Sacco. [288] 


6. Mark Epwarp CarriGAN, a cutter for Slater & Morrill, testified that 
he had seen the car coming over the crossing but had been unable to recog- 
nize any one in it because it had been going so fast [175]. He said he 
had seen a man with a gun who was dark and looked like a foreigner, 
“and he had black hair. It was kind of long. It looked as though it was 
combed back, but the wind had blown it. . . . He looked, possibly, like an 
Italian” [176]. 

On cross-examination he stated he had been unable to identify the de- 
fendants when taken to see them upon their arrest and had so told the police 
[178]. 


7. Louts De Berapinis, from his cobbler shop at the corner of Railroad 
Avenue and Pearl Street, saw the car going over the track and noticed only 
one man who was leaning outside it and pointing a revolver at him. With 
him at the time was a salesman for E. C. Hall. This man was not called as 
a witness at the trial, although he had testified at the inquest held a few 
days after the crime.? 


De Beradinis described what he had seen: 

“Now, will you show the jury just how that man stood or sat or leaned 
out, or whatever he did?—We will say this 1s the seat. The driver was over 
there on the other side, and this man pointed a revolver to my face and was 
turned this way, and he holds himself on the other hand, and the other hand 
pointed a revolver at my face. 

Will you describe that man to the jury, how he looked to your—Well, 
the man I saw he had a long face. That is what | said in the Brockton police 
station, it was a long face, and awful white, and light hair combed in the 
back. It was a thin fellow I saw. 

Whatr—Light weight. 

Do you know what nationality he was?—lI can’t say. The revolver scared 
me enough. 

Now, have you seen that man since, that you saw that dayr—No, sir. 


1See p. 327. 
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Have you seen anybody that looked like him?—No, sir. 

Now, just a minute. Were you taken down to the Brockton police court? 
—Yes, sir. 

Did you see anybody therer—Yes, sir. [482] 

How did that man that you saw there compare with the man that you saw 
that day on Pearl Street?—There is a lot of difference. 

Whatr—There is a lot of difference between the one I saw on Pearl Street 
and the one I seen at Brockton. 

Well, is that what you said at that time?—Yées, sir. 

Didn’t you tell me in my office that the man you saw in the Brockton 
police station looked like the man you saw on Pear! Street?—No. . . . 

You went down to the Brockton police station?—Yes, sir. 

And did you see the defendant Sacco therer—Yes, sir. 

Did you then say’, referring to the defendant Sacco, ‘I have an idea that 
is the one that pointed the revolver at me?’ 

—yYou didn’t say it that way. [483]... 

First,—I will repeat both answers | read to you. First, ‘I have an idea 
that 1s the one that pointed the revolver at me,’ and then, secondly, after 
you say you took another look, ‘I am not sure that is the man. It looks to 
me, but | am not going to say for sure. I think it is, but am not sure. —I 
didn't say that way. 

Now, you say you didn’t say either of those thingsr—lI did say, but | 
didn’t say so the way you read there. 

Now, will you tell the jury what you did say? 

Mr. McAnarney. Pardon me. May I inquire if the district attorney in- 
tends to abandon the witness? 

Mr. WiL.iAMs. Abandon him to whom? 

THE Court. What do you mean by ‘abandon the witness’ 

Mr. McAnarney. That is a familiar term of legal phraseology, that if he 
sees fit to abandon the witness, he may cross-examine him as to time and 
place that he made different statements, but not if he does not. [484] 

Txe Court. I understand that as to the time and place and occasion, and 
when they are through with this witness I will adopt my usual course of 
explaining the relevancy of this testimony. 

Mr. McAnarney. | didn’t want to be getting up to each question and 
objecting. If it is all now going in subject to that rule, then I won't rise and 
object to each question. 

Tue Court. It is going in under that rule, and, as | say, it 1s not binding 
at all against either of these defendants. At common law you could not at- 
tack the credibility of your own witness by showing that that witness has 
made different statements on other occasions and at other times, but, under 
a Massachusetts statute, that is allowed and, as far as it can go, gentlemen, 
if it is gone to any extent it is simply to attack the credibility of this witness 
by showing that he has made other statements inconsistent with statements 
that he has made on the witness stand. It goes to his credibility, and nothing 
else. It has no binding effect upon the defendants in any manner whatso- 
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ever. ... 

Mr. McAnarRNEY. I understand before he may do that that he must first 
declare his position that he does abandon the witness. | don’t understand 
that he has so said yet. 

THE Court. I am not going to ask him if he abandons the witness, or not. 

Mr. McAnarney. Your Honor will kindly save me an exception. 

THe Court. All right. I will let you put that question. 

Mr. Moore. And your Honor will save me an exception. 

Do you wish to say what was the language you used?—Somebody asked 
how he looked to me. Then | told that the one | saw, the bandit on Pearl 
Street, was light, long faced fellow. That is what I say in Brockton, and he 
had long hair, and light. Then he asked me if | saw Sacco. | said, ‘No | 
can't say sure I saw Sacco. The one I[ saw was light, and Sacco was dark.’ 
That is what [ told them in Brockton. 

Didn't vou tell me in my office, no later than this morning, Mr. Witness, 
that the man you saw in the Brockton police court looked like the man you 
saw on Pearl Strect on the day of the shooting, though you could not be 
sureP—No, Mr. Williams; you are wrong [485]... . 

Didn’t you tell me each time [ had that talk with you, sir, that the man 
you saw on Pearl Street that day looked like the defendant Sacco, though 
you could not be sureP—Sure. | did say, sure, I told you. [486] 

THE Court. There is so much commotion in the court room, I[ can’t hear 
counsel for the defendant. 

Mr. McANarn_Ey. | simply object to the question and answer. 

THE Court. | will allow it simply and solely for the purpose of attacking 
the credibility of the witness by showing that he has made inconsistent state- 
ments with his present testimony. It is not binding, neither 1s 1t competent 
as affirmative evidence against either of the defendants. As far as it can go, 
it is to throw out the entire testimony of this witness on the ground that you 
do not believe him or he has made other statements contradictory to what he 
has stated here 1n court... . 

And what you have now said you told me is the truth, is it not? 

Mr. McAnarney. | want to object to that before he says anything. 

THE Court. What is the question? Haven’t you gone about as far as you 
should go in contradicting your own witness? 

Mr. WILLIAMS. Perhaps so. 

Mr. KaTzMANN. He is asking now whether or not that 1s the fact, so as to 
leave it affirmative testimony, if it ts. 

THe Court. Not because he has said at other times, or made at other 
times, contradictory statements? 

Mr. KaTtzMann. No. Mr. Williams—— 

THe Court. | am going to allow him to ask the witness, if he desires now, 
the question whether or not he is sure, to put it exactly in the form of the 
question that you put a little while ago. 

Well, do you now say that the man you saw on Pearl Street that day, who 
shot at you, looked like the defendant Saccor—Yes, sir, as I say. 
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Cross-Examination 


[By Mr. McAnarney.] Well, the man that pointed the revolver at you 
had light hair, didn’t heP—Yes, sir. 

You don’t mean that Sacco has light hair, do yourP—No; Sacco is dark. 

You are sure that it was a light-haired, thin man who pointed the re- 
volver at your—Yes, sir, sure.” [487] 


8. Summary 


All of these seven witnesses had good opportunities for observation. 
Three of them, Behrsin, McGlone and Carrigan, however, did not get 
more than a glimpse of the faces of the bandits. Two, Wade and De- 
Beradinis, found resemblance between Sacco and one of the bandits, but the 
latter witness was s"re that Sacco was not the man he had seen. Bostock, who 
saw the bandits at close range, was unable to say whether either of the de- 
fendants was one of the men. Langlois was sure that Vanzetti was not one 
of the men and he had been unable to identify Sacco. These witnesses con- 
firm the fact that Vanzetti was not directly concerned in the shooting and 
that there was a resemblance of some kind between Sacco and one of the 
bandits. 


d. The Witnesses for the Defendants 


These witnesses will be discussed, as were those for the prosecution, in 
the order of the events they describe. 


1. Mrs. Jutta CAMPBELL, as has already been noted,’ under cross- 
examination stated positively that neither defendant was the man whom 
she and Mrs. Andrews had seen under an automobile in front of the shoe 
factory around noon. [1331] 


2. Mrs. JENNIE NovELLl, a trained nurse, testified that at about ten min- 
utes before three she saw a car moving slowly along Pearl Street going from 
the Square toward the crossing and that she noticed in it the man next the 
driver, whom she thought she recognized as Wilham Mooney, a friend of 
hers [1222, 1239]. She stated that this man was not Sacco. Mrs. Novelli 
said she had been shown photographs of the defendants by Officer Scott 
and had told him what her opinion was of their resemblance to the man 
she had seen. [1226] 

On cross-examination she said she had been wearing glasses for the three 
weeks preceding her appearance in court because of headaches and that her 
doctor had said: “I was very good at far sight” [1229]. She said she had 
talked once with a man she had thought was Officer Scott, but when Scott 
had stood up in Court on the previous day she had not thought he was the 
one she had spoken to. Later she changed her mind, and was asked by Mr. 
Katzmann about the reason for so doing: 

1See pp. 230, 231. 
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“What has caused you to change your opinionr—Well I have had a better 
chance to see him and to hear him talk. I would have remembered him-—— 

You have had a better chance—— 

Mr. McAnarney. Let her answer. 

—lI would have remembered him more had he committed a crime. If he 
had murdered -any friend of mine, I would surely have remembered him. 

Is that the only way you remembered people, when they murder friends 
of yoursr—No. 

Whatr—No, sir. 

Well, what does your answer mean?—But | can remember the man in the 
car because one resembled so much a friend of mine | very nearly spoke 
to him. [1230] ... 

Have you heard him say anything since Saturday morningr—No, I have 
not. 

Then that part of the answer ‘because you heard him talk’ do you mean 
thatr—lI have heard him talk Saturday morning. 

You heard him talk Saturday morning, and you then said he was not Mr. 
Scott, in your opinion, didn’t your—Yes. 

After you heard him talk. Has he said anything this morning to your— 
Since | thought—— 

Pardon me. Has he said anything to you this morning?—No, he has not. 

It was after you heard him talk then that you concluded he was not 
Mr. Scott, that is true, isn’t itr—Yes, sir. 

Then it is not his talking that enables you to say he is Mr. Scottr—I had 
a better look at him. 

Is it a better look than you had of him Saturday’r—lI have looked at him 
now several minutes. 

You looked at him several minutes Saturday morningr—Yes. 

And you said he was not Mr. Scottr—I looked at him several minutes 
after | said he was not Mr. Scott.” [1231] 


She had had a talk with detective Hellier about which she was cross- 
examined: 

“Do you remember what you said when you saw what purported to be a 
picture of the defendant Sacco, what you said to Mr. HellierP—I do remem- 
ber. 

Pardon me?—TI do remember. 

What did you say?—I said, ‘Those are not the men.’ 

Do you remember saying to Mr. Hellier that Sacco’s photograph 
greatly resembled the man you saw in the bandits’ car, but you couldn’t be 
positive as you only saw a side view of the man? Do you remember saying 
that to Mr. Hellier?—No, sir, | don’t remember. [1238] 

Will you say that, Mrs. Novelli, you did not say that to Mr. Hellier?—I 
told him that—— 

Pardon me, [ must insist now upon a yes or no answer.—! didn’t tell him 
that. 
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What is your answer ?—No, sir. 

Let me read it to you again. After seeing three photos, did you say, on 
May 8, 1920, to Mr. Hellier, that Sacco’s photo greatly resembled the man 
you saw in the bandits’ car, but you couldn’t be positive as you only saw a 
side view of the man? Did you say that to Mr. Hellier?—No, sir. 

You are sure of thatP—I am sure. [1239] .. . 

Do you still say, after seeing Mr. Hellier, that you said the Sacco photo- 
graph greatly resembled the man you saw?P—lI said it resembled him. 

You didn’t say it greatly resembled Sacco’s photograph?—No, sir. 

You are sure of thatP—Yes, sir. 
+1240) you didn’t say it to Mr. HellierPp—J did not say it to Mr. Hellier.” 


In rebuttal HEL ier testified that Mrs. Novelli had told him the man 
“greatly resembled” Sacco. [2090] 


3. ALBERT FRANTELLO, formerly employed by Slater & Morrill, said he 
had seen two men leaning against the fence outside the factory shortly be- 
fore three o'clock. He described these men: 


“Will you describe to the jury now these two men you observed standing 
leaning against the fence outside the Rice & Hutchins factoryPp—The one 
that was nearest me had on a black cap, dark suit, dirty front on him, looked 
like a jersey, dark complexion and needed a shave, and he was a stocky 
build. The other fellow, he was light complexion—— 

Before you get to the other fellow, Mr. Witness, have you told me now 
all you remember as to the description of the first man you described?— 
Except that he was—his features were quite strong. 

His features were quite strong?—His face,—powerful looking face. His 
shoulders were broad. | would say he was about 5 feet 7 inches,—5 feet 7 or 
8 inches in height. That is about all of him, I guess. 

Anything else you remember as to the description of that man that you 
have now described?—No, sir. 

Do you recall whether he had a mustache or notr—He had no mustache. 
He needed a shave. 

To what extent did he need a shave, would you sayr—Well I would say he 
had a week or two growth of beard on. 

Have a heavy beardr—It was. 

As to the color of the beardP—Black. 

Very dark beard?P—lIt was. 

Was the cap pulled down on his head? I will withdraw the question. Did 
you observe his cap, Mr. Frantellor—I did. 

Will you describe to the jury how his cap was situated on his headr— 
Pulled down just like any ordinary fellow would have his cap on, just rest- 
ing on his forehead, about there. 

Across his forehead. Did you notice the color of the capP—I would say 
it was a dark cap; that is all, about all I could say about it. [100S] ... 
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Now, will you describe to me the other man that you saw?—He was light 
complexioned. He had on a cap; dark suit. He was about as tall as the other 
fellow, about the same height, only he was slimmer, kind of pale looking, 
and his hair was light. It was not as dark as the other fellow’s. | would say 
he was slimmer than the other fellow. He was not stocky build. 

He was slimmer than the other fellow?—He was. 

Have you told me all you remember about the description of that man? 
— Yes, sir. 

Did you observe his head covering?P—Yes, sir. 

What was it?—He had on a cap. 

Did you observe the color of the cap?—It was a dark cap. 

Did you observe the color of his clothing?—Dark suit. 

Did you observe whether he had a mustache or not?—He did not have a 
mustache. [1009] ... 

Was there anything else about them that attracted your attention partic- 
ularly?—The first fellow was criticizing the fellow that was further away 
from me. 

Mr. KatzMANN. What was that? 

THe Witness. The first fellow was criticizing the other fellow. That is 
what made me pause. .. . 

Can you tell me what language they were using?—Speaking in the Amer- 
ican language. 

Speaking in the American language. How near were you to them when 
they were talking?—lI could have touched them. 

Did you walk along right by them or did you stopP—lI paused and looked 
at them. 

What do you mean by ‘paused’? Did you come to a full stop and look 
at them?r—lI stopped about a second and then started. 

And in what position were you when you stopped in your walk to look 
at them’—Facing them. 

Right directly opposite them?—Dhirectly. [1010] ... 

Can you tell me from you seeing these two men at South Braintree as you 
described, whether or not either of the two men in the cage or the dock, were 
either one of those two men?r—Neither of them. 

Neither of them. You are sure of that?—I am.” [1011] 


When cross-examined by Mr. Katzmann Frantello was asked to describe 
two of the jurors. He made several errors in these descriptions. [ 1018, 1019] 
He was also asked his opinion of the nationality of the men he had seen and 
became confused: 


“I asked you if you formed any impression at that time as to what their 
nationality was?—lI couldn’t say what nationality they were. 

Have you ever said, sir?—No, sir. 

What’?—No, sir. 

Do you know what nationality is meant by the term ‘wop,’ the colloquial 
term ‘wop’?—Certainly. 
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What nationality ?—Italian. 

es Have you ever stated to any person that they were of that nationality? 
—Never. 

Did you so state to Officer Brouillard?—lI do not recall whether I did or 
not. 

Speak up so I can hear, will you, please —I do not recall whether I did 
or not. 

Will you say you did notP—I do not think I did. 

You don’t think you did. That is your best recollection?—It is. [1020]... 

Now, concentrating your mind on these two men you have described, 
would you or would you not say that they were Italians or Italian descent? 
—Well, to me, they did not look like an Italian. 

And the expression ‘wop’ means to you an Italianr—The lower class 
of—— 

The lower class of ItaliansP—Yes. 

These men were not of any class of Italians, were they, in your opinion? 
—JIn my opinion they were not. 

All right. Do you remember Officer Brouillard on February 4, 1921, ask- 
ing you: 

‘Q. Where did you see them? A. On the rail in front of Rice & Hutchins.’ 
Does that recall some questions on the subject matter of Officer Brouillard’s 
talk with you on February 4th lastP—That 1s where I saw them. 

All right. That is the fact, is itPp—Yes. 

Do you remember Officer Brouillard then asking you,—— [1024] 

‘Q. What kind of fellows were they?’ 

Do you remember that question?—I think he did say that. 

And do you remember what your answer wasr—I said something about 
being dark complected fellow. 

Yes. Did you say anything about either one being a regular ‘wop,’ did 
your—|] did not say. 

You did not state it, in response to that question: ‘What kind of fellows 
were they?’ 

‘A. One fellow looked like a regular wop. The other looked just the same.’ 
You did not say that to Officer Brouillard, did your—[No response audible 
to stenographer. | 

Nothing like that, did youP—[Witness hesitates.] I did not say that the 
other one looked like—I may have said he looked like a wop. 

Did you say one looked like a regular wop and the other looked just the 
same? Did you say that, sir-—[Witness hesitates.] I think I did say some- 
thing like that. 

You know you did, don’t you, Mr. Frantellor—I do now. 

And that is true, isn’t itp—That 1s. 

You know they were both Italians whom you saw on that fence, don’t 
your—They were not both Italians. 

One was an Italian, wasn’t he, in your opinionr—Well, most Italians, the 
way—— 
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Now, will you describe to me the other man that you saw?—He was light 
complexioned. He had on a cap; dark suit. He was about as tall as the other 
fellow, about the same height, only he was slimmer, kind of pale looking, 
and his hair was light. It was not as dark as the other fellow’s. | would say 
he was slimmer than the other fellow. He was not stocky build. 

He was slimmer than the other fellow?—He was. 

Have you told me all you remember about the description of that man? 
—Yes, sir. 

Did you observe his head coveringr—Yes, sir. 

What was it?—He had on a cap. 

Did you observe the color of the cap?—It was a dark cap. 

Did you observe the color of his clothing?—Dark suit. 

Did you observe whether he had a mustache or not?—He did not have a 
mustache. [1009] ... 

Was there anything else about them that attracted your attention partic- 
ularly’r—The first fellow was criticizing the fellow that was further away 
from me. 

Mr. KatzMANN. What was that? 

Tue Witness. The first fellow was criticizing the other fellow. That is 
what made me pause. . . . 

Can you tell me what language they were using?—Speaking in the Amer- 
ican language. 

Speaking in the American language. How near were you to them when 
they were talking?’—I could have touched them. 

Did you walk along right by them or did you stopr—I paused and looked 
at them. 

What do you mean by ‘paused’? Did you come to a full stop and look 
at themr—I stopped about a second and then started. 

And in what position were you when you stopped in your walk to look 
at them?—Facing them. 

Right directly opposite them?—Directly. [1010] .. . 

Can you tell me from you seeing these two men at South Braintree as you 
described, whether or not either of the two men tn the cage or the dock, were 
either one of those two men’—wNeither of them. 

Neither of them. You are sure of thatr—I am.” [1011] 


When cross-examined by Mr. Katzmann Frantello was asked to describe 
two of the jurors. He made several errors in these descriptions. {[1018, 1019] 
He was also asked his opinion of the nationality of the men he had seen and 
became confused: 


“T asked you if you formed any impression at that time as to what their 
nationality was?—I couldn’t say what nationality they were. 

Have you ever said, sir?—No, sir. 

What ’?—No, sir. 

Do you know what nationality is meant by the term ‘wop,’ the colloquial 
term ‘wop’?—Certainly. 
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What nationality ?—lItalian. 

oe Have you ever stated to any person that they were of that nationality? 
—Never. 

Did you so state to Officer Brouillard?—I do not recall whether | did or 
not. 

Speak up so I can hear, will you, please.—I do not recall whether I did 
or not. 

Will you say you did not?—lI do not think | did. 

You don’t think you did. That is your best recollection’?—It is. [1020] ... 

Now, concentrating your mind on these two men you have described, 
would you or would you not say that they were Italians or Italian descent? 
—Well, to me, they did not look like an Italian. 

And the expression ‘wop’ means to you an Italianr—The lower class 
of—— 

The lower class of Italians?—Yes. 

These men were not of any class of Italians, were they, in your opinion? 
—J]In my opinion they were not. 

All right. Do you remember Officer Brouillard on February 4, 1921, ask- 
ing you: 

‘Q. Where did you see them? A. On the rail in front of Rice & Hutchins.’ 
Does that recall some questions on the subject matter of Officer Brouillard’s 
talk with you on February 4th last?p-—That 1s where I saw them. 

All right. That is the fact, is itPp—Yes. 

Do you remember Officer Brouillard then asking you,—— [1024] 

‘QO. What kind of fellows were they?’ 

Do you remember that questionr—I think he did say that. 

And do you remember what your answer was?—lI said something about 
being dark complected fellow. 

Yes. Did you say anything about either one being a regular ‘wop,’ did 
your—I did not say. 

You did not state it, in response to that question: ‘What kind of fellows 
were theyr’ 

‘A. One fellow looked like a regular wop. The other looked just the same.’ 
You did not say that to Officer Brouillard, did your—[No response audible 
to stenographer. | 

Nothing like that, did youP—T[Witness hesitates.] I did not say that the 
other one looked like—I may have said he looked like a wop. 

Did you say one looked like a regular wop and the other looked just the 
same? Did you say that, sirP—[Witness hesitates.] I think I did say some- 
thing like that. 

You know you did, don’t you, Mr. Frantellor—lI do now. 

And that is true, isn’t itPp—That is. 

You know they were both Italians whom you saw on that fence, don’t 
your—They were not both Italians. 

One was an Italian, wasn’t he, in your opinion?—Well, most Italians, the 
way—— 
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Wait a minute. Wasn’t one of those men an Italian, in your opinionr— 
Well, judging from what | know of Italians, he looked like one, but he 
wasn't. 

Why did you say to this jury you could not tell what nationality they 
were or you hadn’t any impression of what nationality they were before | 
read that question and answer to youP—Well, he isn’t an Italian. 

What?—From what I heard of it according to his conversation, he wasn’t 
an Italian. 

What did you tell Officer Brouillard one was a regular wop for?—Because 
Italians sometimes look like that, dark complexion and rough looking like 
that. 

You have told this jury, haven't you, the expression ‘wop’ to you means 
an Italian of the lower class?—Yes, sir. 

Then you meant to convey the impression to Officer Brouillard, did you 
not, that this man was an Italian of the lower class, didn’t your Did you not, 
sir?—TI didn’t say he was an Italian. 

You said that he was a regular wop?—I said that he might have looked 
like one. 

Didn’t you say one looked like a regular wop,—did you notr—I do not 
recall saying the exact words. |] may have said It. 

Well, did you say it?—I don’t recall. [1025] ... 

Why did you tell Officer Brouillard he looked like an Italian, using the 
word ‘wop’? What did you tell him that forr-—From the way he needed a 
shave and the way he was dressed. His face was not an Italian’s face. 

Wasn't an Italian’s face. Did you think Officer Brouillard was asking you, 
when he said, ‘What kind of fellows were they?’ and you answered, if you 
did so answer, ‘One looked like a regular wop; the other looked just the 
same,’ were you talking about clothes or facer—The only time I said was—— 

Were you talking about clothes or talking about face when you made that 
answer?—I don’t recall whether it was the clothes or face. 

What is your judgment now of what you talked about?r—It may have 
been the clothes; it may have been the face. [1027] .. . 

Wherever and whenever that interview with Brouillard was, do you re- 
member his asking you this question: 

‘QO. Could you tell they were talking in English?’ 
and your answer, 

‘No, I couldn't say.’ 

Did you make any such reply to any such question?r—lI don't recall. 

What?—I don’t recall that I did. 

Will you say that you did notr—I don’t recall. 

Will you say that you did not say that to Officer Brouillard you could 
not say whether they were talking in English, or not?—I don’t recall whether 
I did say it or not. [1032] ... 

Now, if you told him on February 4, 1921, or whenever the interview was, 
that you could not say whether they talked English or not, you were not tell- 
ing the truth, were you?—I was telling the truth. 
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If you said that, that was not true, was it?—I don’t recall saying that. 

I don’t care about that. I am asking you, if you did say it, it was not true, 
was itP—I don’t recall saying it. 

If you did say it, it was not true, was it?—That is not the way I heard him. 

If you did say it, it was not true, was it?—Well, | will tell you the truth. 
He was speaking the American language, that is the truth.” [1033] 


4. WittiaAm G. FoLey, who had been working at the excavation at the 
time of the crime, saw two men in the car just before the shooting and testi- 
fied that they were not the defendants [1591, 1592]. On cross-examination 
he said he had also noticed a man in the back of the car but could not say 
whether he was one of the defendants or not. He added that he meant to say 
only that the driver was neither of the defendants [1597]. He also saw the 
shooting but cou!d not describe the bandits. [1594] 


5. EMIELIO FALcong, another laborer working at the excavation, saw 
two or three men get into the automobile and said that the defendants were 
not the men: 


“Are you able to say that that man you saw there, that you just described, 
is elther of the two defendants sitting here in the cager—-No, they don’t re- 
semble. Those two doesn’t resemble that man. 

Would you say that the man that you saw guiding the automobile, that 
you described a few minutes ago, was either of the two men in the cager— 
No, sir, because this man was sunk in, and this chin was long.” [1080] 


This witness had seen one man shoot and another man pick up the box; 
he said they both resembled each other. Asked again about the defendants 
he testified: 

“How long did you look at these two men you have described or men- 
tioned, the man who did the shooting, and the man who took the money box? 
—Well, I told you before, and I tell you now, as near as I can remember, 
three or four minutes. 

Can you tell me now whether either of those two men you mentioned or 
described, namely, the man you saw do the shooting and the man you saw 
take the money box, are either of the two men in the cage?—No, neither of 
those two resemble them, because they had kind of a pale face. 

Can you tell me whether or not these two men are the men you saw in 
South Braintree that dayr—They don’t resemble. 

Well, what is your best impression, are these the men, or are they not the 
men?—Well, for God’s sake, I said they don’t resemble those men. Why 
do you ask me againP” [108] ] 


On cross-examination Falcone was asked if Sacco did not appear to him 
to have a pale face: 

“Do you say that the man in the dock sitting on the right, without any 
mustache is not pale-faced? Do you say thatr--No. What I meant was that 
he was white-faced, clean. He looks dark. 
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How about his color?—Well, that 1s dark. [1086] 

You mean his hair is dark, don’t you?—Well, that man looks to me like a 
man that is working inside, that is, in some factory. He didn’t look rough. 
His face was clean. 

Which man are you now talking about, the man you saw on the street or 
the man in the cager—The one I saw over there. 

Where?—In South Braintree. 

Well, that man sitting in the cage, without a mustache, doesn’t look to 
you like a man who has been working inside, does heP—No; he looks dark. 

Well, his face doesn't look white to you, does itp—-The other man’s face 
was like a woman, clean, young looking. 

Mr. KaTzMANN. I ask that be stricken out, if your Honor please. | asked 
him tf that man looked as if he worked in a shop, the man tn the cage. 

THE Court. Strike that answer out, please, as not responsive. 

Does that man without a mustache in the cage look to you like a man who 
has been working indoors in a shop?—lI can’t say. 

Well. does his face look white to yourP—No. The other man looked clean, 
young looking face. His face didn’t look rough. 

Mr. KATZMANN. | ask that be stricken out, if your Honor please, and the 
witness required to answer the question. 

THE Court. Tell him to answer the question. 

Does that man in the cage, does his face look white to you, the man with- 
out a mustache?—He looks dark; that man in the cage looks to me dark. 

His face doesn't look white to you, does it?—wNo, sir. 

And you are talking about the man without any mustache who is in the 
cager—Yes. 

Red cheeksP—Why, it doesn’t seem that they are red, but the other man 
was white. 

This man is not white, 1s he?-—Why, no. He looks dark.” [1087] 


On redirect-examination the witness was once more asked about Sacco 
and again expressed Irritation: 

“Did the man that you saw wrestling with the watchman look anything 
like this man’ Wait a minute before you answer. Have I| asked that before 
this afternoonr—Yes. 

Mr. CALLAHAN. | submit, your Honor, | have not put the question. 

THE Court. I told you to put it. It is your fault if you don’t put it. I give 
you the privilege, just as specifically as you want. 

Does the man you saw wrestling with the watchman look anything like 
the man on the right?—He does not resemble him at all. 

Mr. CALLAHAN. That is all. 

THE Witness. I told you. How many times you want me to tell you he does 
not resemble him? 


Recross-Examination 


(By Mr. Katzmann.) Do you know the watchman’s name?—No, sir. 
Of the four men, which one got the nearest to your—The paymaster got 
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the nearest to me. 
And he is the only one you can! describe of the four, isn’t it? 
Mr. McAnarney. Wait a minute, please. I object to that question. 
Mr. KaTzMann. I press it, if your Honor please. 
Mr. McAnarney. I object to it. 
THE Court. Can’t the jury draw the inferences?” [1091] 


6. PEpRo Iscorxa, a Spaniard working at the excavation, testified that 
he had seen a thin, light man shoot Berardelli and a dark man shoot Par- 
menter. He was sure that neither defendant was one of these men. [1097, 
1098 | 

On cross-examination he testified: 


“Did the man who shot the paymaster fire any shots at the policeman? 
—No. 

The man who shot the policeman was a light-haired man, wasn’t her—I 
am not sure, | didn’t see. 

Why, haven't you said—Well, he was light complected, light complected 
like this juryman here, wasn’t he, or lighterP—About.” [1101] 


The witness’ attention had not been called to the occurrence until the 
January after the event but he had remembered the description of the 
men “because | saw it very clear.” [1103] 


7. FlENry Cerro, a granite cutter also working at the excavation, saw 
only one man, whom he described as slim and light: 


“First of all, will you describe to the jury the man you saw do the shoot- 
ing? Will you tell the jury what he looked likeP—Gentlemen of the jury, the 
man that I seen with my eyes doing the shooting was a man that looked to 
me taller than | am, kind of slim, lighter complexion. 

Mr. KATZMANN. What is that? 

Taller than I am, slim build, overcoat on,that is, with his coat turned up, 
with a soft hat. That 1s about the description I could get out of him,— 
smooth face.” [1106] 


He was sure it was neither defendant [1110] 


8. SIBRIANO GUDIERRES, another stone worker, said he had seen both a 
dark man and a light one and had seen both of them shoot. He also was 
sure the defendants were not the men he had seen. [1114] 


9. Mrs. BARBARA LiSCcoMB testified that she had looked out of a window 
in Rice & Hutchins’ factory and had seen a dark man pointing a revolver 
towards the factory: 


“And when you looked out that window, what did vou seer—lI saw two 
men lying on the ground, and one man, a short dark man, standing on the 
ground facing me, with his head up, holding a revolver in his hands. 

1 ‘The word ‘not’ is apparently omitted from the question at the point miked by 


the numeral, as the witness had testified—1090—that he could not describe the pay- 
master. 
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Did you get a clear view of his features and his faceP—Yes, sir, | would 
always remember his face. 

What is that P—I will always remember his face. 

Now, did you see the automobile when it went away?—No, sir. I imagine 
I was at the window about two seconds. 

Did he have a revolver, this man you sawP—Yes, sir. 

And what did he do with it?—He was holding it, pointing it toward the 
factory, toward the window which I was looking out of. 

What did you do thenP—I sort of fainted away. 

Were you later taken, either by the officers or by some one in the factory, 
to see some men’r—Yées, sir. 

Where, firstr-—I was taken first to Braintree. 

How soon was that after the shootingP—Well, [ really do not know, but 
I think it was about four or five days after, this last time. 

Did you later after the arrest of these men,—were you taken to the Brock- 
ton police station?—Yes. 

Do you remember who went with your—No, I do not. I did not know any 
of the girls at the factory. 

By the way, how long had you worked at the factoryP—I had worked at 
the factory about three months. 

When did you get through?—I got through about three weeks after the 
shooting occurred. 

When you went to the Brockton police station were you shown some men? 
—Yes, sir. 

And you have looked at these men in the dock?P—lI have. 

Are either of the men in the dock the man you saw pointing the revolver at 
your windowr—No, sir. 

Are you sure about thatP—I am positively sure.” [1191] 


She was cross-examined about having been taken to see Orciani at the 
Town Hall in South Braintree and was positive it was four or five days after 
the shooting and could not have been as long as three weeks afterwards. 
[1192] She was also asked about where she had noticed the bandit: 


“Well, it is certain, 1s it not, Mrs. Liscomb, from your recollection that 
yesterday afternoon you put the man whom we called Berardelli, the guard, 
on the sidewalk to your left, didn’t your—Yes, sir, I did. 

Ten or twelve feet to the left of the corner of the building?—Yes, sir. 

Now, Mrs. Liscomb, did you not yesterday afternoon place the standing 
man, the man standing in the street, opposite that manr—No, sir. 

You are certain of thatr—I am quite certain. 

Are you positive of it?—No, I am not positive. [1206] 

So your recollection goes back to the description of a man’s face on 
April 15, 1920, and you are positive about that, and you cannot tell this jury 
what you said yesterday afternoon between twenty minutes of five and 
five o'clock. Is that right P—No, sir. 

What ts wrong about it?—TI am telling you as near as I can. 
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I know. But I am asking you if you can remember what you told this 
jury between twenty minutes of five and five o’clock yesterday afternoon? 
—J] think I remember. 

What did you say then about where the man was?—lI told you he was 
standing opposite me. 

Are you sure you said that?—Yes, sir. | am quite sure | did. 

Are you positive you did?—No, I said before I am not positive. 

Then you do not distinctly remember what you said less than twenty- 
four hours ago, do youP—Yées, sir. 

What?—I am not,—not exactly positive.” [1207] 


10. FRANK J. Burke, an itinerant glass-blower, had been on Pearl Street 
near the railroad station and had seen the car as it approached the crossing. 
He had watched one of the men climb over the back seat into the front 
seat Just as another man was getting into the machine. [972] 


“Now, when you got to the point near the railroad crossing and as you 
have testified stopped, will you tell me what you observed?—As | said, I 
seen an automobile coming slowly up the incline toward the railroad track. 
Just at that time two men run in a diagonal direction and jumped on the 
running-board of that car and got into the back part of the car. The car 
proceeded then toward the railroad track. . . . As the car approached the 
crossing, the car came to the crossing, one of the men who was in the back 
of the car started to climb over the back seat into the front seat with the 
driver. About that time a shot was fired from the car, what part I couldn’t 
say, but there was a report from the car. This man climbed over into the 
front seat and sat himself in alongside of the driver [972]. . . . After he 
got seated in the front seat, he faced toward me. There was a man running 
up the street behind the car hollering, ‘Stop them! Stop them!’ And this 
man who was on the front seat, he leaned slightly forward, grabbed 
hold of the door, leaned forward and poked a gun, a revolver, at me, and 
snapped it, and said, ‘Get out of the way, you son of a B.’ 

Using the English languager—Fully. 

Did you get a view of that manr—Yes, sir. 

Will you describe that man to the jury.—This man appeared to be a thick. 
short,—thick set, shortish looking man, the way he was crouched in the 
seat, with a very full face, a pronounced full face, flat, and a broad, heavy 
jowl, a man that would be noticeable most in any place—— 

Mr. KATzMANnN. I ask that be stricken out, if your honor please. 

——to me. 

Mr. KATZMANN. I ask that be stricken out. 

THE Court. ‘That he was noticeable to me, —that may remain. 

Mr. KATZMANN. Yes. 

How heavy a man would you say he was? How much did he weighr— 
I couldn't say, because I did not see his height, but he was a stocky built 
man, very stocky built, apparently. 
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Can you give me any approximation as to his height, how tall he was? 
—Not naturally. He was sitting, stooping down. 

Can you further describe him?P—What do you mean, his personal ap- 
pearancer 

Yes.—No, only that he looked rather of a desperate type of man. He 
looked dark. He was very dark complected, and needed a shave very badly.” 
[973] 


Burke was asked about the defendants: 

“Having in mind, Mr. Witness, what you saw of the men in the automobile 
that you now describe, are you able to say whether or not those men were 
either of the two defendants in the dockr—lI would say they were not.” [977] 

A few days after the arrest of Sacco and Vanzetti he was taken to see 
them at the Brockton police station. [979] 

On cross-examination Burke said he had not known that any one had 
been killed when he saw the car go by, but had heard shooting and seen 
men jump on the car: 


“{By Mr. Katzmann.] What moment on April 15th did you first learn 
somebody had been killed ?—How did you put that question? 

What moment on April 15th did you first learn somebody had been 
killed?—After the automobile had passed the point where I was. 

Yes. So up to that moment you had no knowledge of what had caused this 
excitement, had your—wNo, sir. 

And you were not particularly interested in the car or its occupants for 
that reason, were your—I was interested because,—yes, I was. 

You were not interested in the occupants of the car until somebody leaned 
out and pointed a revolver at you, were your—I was interested when | 
saw the men running and jumping aboard the car after the excitement down 
the line. 

Did you know what the trouble was thenr—I knew there was shooting? 
[979] 

Did you know there had been shooting therer—I heard shots fired. 

Did you know there had been shooting there thenr—I heard shots fired. 

Did you know that the men who were running to the car were in any 
way connected with the shooting’—I inferred, yes.’”’ [980] 


He was also cross-examined about his knowledge of cars: 

“Are you familiar with a Buick carr—No, sir. 

How could you tell it was a Buick?P—Well, I saw one this morning. | 
rode over in it and noticed the name plate on it while I was waiting to 
take a ride over. 

Whose Buick was it you rode over in this morning?—What say? 

Whose Buick was it you rode over in this morningr—l[ Witness hesitates. ] 
Lawyer Callahan’s. 

An open or closed car?—Closed car. 

Closed car. Who else came with your—Mr. Callahan. 

I mean, anybody other than——- —A nice looking young man who | 


FRANK BURKE: CROSS-EXAMINATION 299 


did not know. 

Don’t you call Mr. Callahan nice looking?—Well, I don’t like to flatter 
him. 

Did you look at the name plate on Mr. Callahan’s car this morning?—I 
did, yes, sir. 

Was it a Hudson or a Buick?—I believe it is a Hudson, now that you call 
my attention to it. It shows my lack of knowledge of cars. [982] 

You admit that, do you? And your eyesight was so good this morning 
that after looking at the name plate in front of the car, you called a Hudson 
car a Buick; is that correct P—Yes. 

How close were you to the front part of Mr. Callahan’s car this morning? 
—I think I was resting my hand on the radiator when | was looking at it. 
He was filling the radiator. 

And you read the name Buick or a Hudson car, did you, as close as that? 
—Well, I formed that impression. | thought it was——— 

Your eyes are not very good, are they, Mr. Burke?—Fairly good, sir. 

Mr. JEREMIAH McAnarney. Pardon me. 

THE Court. ‘Is your eyesight good?’ 

THE WITNESS. Fairly good for a man of my years, yes. 

How old are your—Fifty-five. 

You squint a great deal, don’t youP—Always did. 

Yes. You couldn’t see that plain without putting your glasses on, could 
your—TI always when I am reading put my glasses on, or most always. 

What was the shape of the figure on the front of Mr. Callahan’s car that 
you saw this morningr—Now, that you 

What was the shape of it? | haven’t ‘now’ anything about that. What was 
the shape of 1t?—Triangular. 

That isn’t a Buick, is it7—I do not know the shape now of the Buick 
one. If I see a name plate I can tell what they are. 

You saw a name plate this morningr—Yes. 

You could not tell what it was, could your—You mean to say I could not 
read? 

Well, you didn’t, did your—What? 

You did not read it right, did your—TI did, but I— 

You whatP—The impression wasn't enough on my memory to remem- 
ber that. 

It impressed you enough to go around the radiator and look at it, didn’t 
itP—No, I didn’t go for that purpose, sir.” [983] 





When asked why he had not noticed the face of the driver of the car 
Burke said it was because he was leaning forward: 

‘_-He seemed to be leaning over all the way across; the car seemed to 
be running too slow. 

How far was he leaning forward? How prone was his body?—What do 
you mean?’ Do you want me to illustrater 

Yes please.—[Witness does so.] He was over that way [indicating], 
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reaching over to,—do you drive a car, Mr. Katzmannp 

Tue Court. He is not a witness. 

THE WItTNEss. No, but—— 

THE Court. Don’t ask him questions. He may answer them now. You 
better refrain from that. You have to answer his. 

How prone was he, as you have illustrated?—Yes, leaning over, working 
on his dash. 

Head down?—Apparently. 

Head down so that you could not see his face?—I couldn’t see his face, no. 

Steering the car with his head down across the crossing. Do you mean 
that. Mr. Burke?—Leaning down. 

Well, leaning how far down, was he leaning with his head so far down 
he could not see what was going on ahead of him?—lI suppose he could 
see what was going on. Naturally a man couldn’t drive a car without that. 

Now, you know he could see, don’t you, Mr. BurkeP—Yes, he could see. 

You know his face was above the dash, don’t your—Yes. It must have 
been. His vision must have been above it or he could not have driven 
over the crossing. 

Then it wasn’t because he was leaning forward that you could not see 
his face, was itP7—Well, it makes a difference what angle you are looking 
at a man at. You realize that. 

The angle was much less then than as the car approached you, wasn’t it? 
—J| didn’t see his face at all. 

What prevented you seeing his facePp—Because he was bending down 
and I was occupied with other things. 

But didn’t you just say he was not bending down so far he could not 
steer and could not see what was ahead of him?—Yes, I have said,—that 
is logic. 

It is truth, isn’t itp—Yes, sure, he must be. 

Then his face was visible to your—No, sir, I could not see his face. 

What prevented you from seeing his facer—Because he was stopped 
forward.” [991] 


Burke was cross-examined about his occupation and about visits to Mr. 
Moore’s office: 

“What did you say your business was?r—Giving educational exhibitions 
of glass blowing. 

In the art of heating the substance, which you blow intor—Different forms. 

Different forms.—Going around to schools, public schools and organiza- 
tions, putting on that exhibition. 

How long have you been so occupied?—-About three years. 

What did you do before thatr——-Previous to that I was in the Fore River 
Shipbuilding Company for a while. 

Perhaps you better raise your voice.—Previous to that I was in the Fore 
River Shipbuilding Company. 

In what capacity ?r—Welding. 
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Was that your trade, welding?—Part of it. | have got a number of dif- 
ferent,—smatterings of different trades. 

What other lines of business have you been in?—Shoe working. Been a 
shoe worker. 

How long were you a shoe worker?—For quite a number of years. 

In what branch of that science?—The making room. 

Making roomr—Making room, and in what they call the ‘gang room.’ 

Were you sent for on each occasion you went in to Mr. Moore’s office?— 
Yes. The first time | came from Somersworth, New Hampshire. I got a let- 
ter which was forwarded to me from John McCarthy, and I came down. 

Requesting you, in substance, to go in there?—No, to come down. Wanted 
to know when I would be back and wanted me to come in and see him when 
I got back. 

Well, the plain fact of the matter is, 1s 1t not, Mr. Burke, you have been 
assisting in this case in the preparation of the defense, haven’t you?—No, 
sir, | haven't. 

What was the occasion of your going to Mr. Moore’s office a dozen times 
or more to tell your story ?—Several reasons. 

What are theyP—As I understood you, in the first part of my examina- 
tion, | was not allowed to tell any conversation that took place. If that is 
the case, I could not go into that. 

I do not want to pry into anything of that sort. But did you do anything 
else when you got in there except to tell your story? Did you tell your story 
a dozen times to Mr. MooreP—No, sir, I did not. 

Then you went in on some other business?—Yes, I went in on other 
business. [997] ... 1 went in on something that was concerning me 
personally in this case.” [998] 

What this personal matter was did not come out. 


Aucustus PECHEUR, a partner of Burke’s, corroborated his presence in 
South Braintree on the day of the crime, but differed from him on some de- 
tails of their visit. Burke said he had been there only a short time before 
the shooting [970] ; Pecheur that it was about an hour and a half [1000, 02]. 
Pecheur had heard the shooting but not seen the escaping car. 


11. WineRED H. Pierce, a shoe maker employed by Slater & Morrill, tes- 
tified that he had looked from a window on the Pearl Street side of the 
Hampton factory directly after the shooting and had seen in the car two 
men, one of whom had been in the act of going over from the back to the 
front seat. He said he did not think either of them was one of the defend- 
ants. [1044] 

On cross-examination he was unwilling to say positively that Sacco was 
not one of the men: 

“And you don’t say, do you, Mr. Pierce, that the defendant Sacco is not 
that man?r—I don’t think so. 

That is as strong as you want to put it?—That is as strong as | possibly 
can. 
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You cannot honestly say that he is not the man, that he is not the one and 
the same man that was leaning over with his arm extendedP—No, | cannot.” 
[ 1049} 


12. LaAwreENcE Dusois Fercuson, who had been working next to Pierce, 
also said that he had seen a man climb over to the front of the car. Like 
Pierce he would not go on record as being positive that neither of the de- 
fendants was the man. [1070] 


13. DANtEL JoSEPH O'NEIL, a school boy, who at the time of the shooting 
had been sitting in a taxicab, ran to the corner after he heard the shots 
and saw the car come along. He watched a man open the back door and walk 
along the running board to the front. He testified about the occurrence: 


—‘‘Well, as this car mounted the crossing, | seen this man reach out there 
to turn some knob that opens the door or unbuckle the fastening that 
held the curtain down, reach out his hand and do something and open the 
door, and he came right out on the running board of the side of the car, this 
man, with a gun in his hand, and he walked along that running board, and 
before the car had got over the other side of the crossing that man was 
sitting in the front seat of that same car, with the gun still in his hand, and 
sort of leaning out of the door, and he pointed at the cobbler as the cobbler 
stuck his head out or came partly out of the door of the cobbler shop, and the 
car went out of my sight... . 

Now, will you describe that man to the juryP—That man was a man 
of about my build, a little, an inch or two taller, as | should figure it, 
and dark hair, cleanly shaven, broad shoulders and held himself erect 
and square, of light complexion, cleanly shaved, and that would account 
for it. He wore a blue suit and no hat, and his hair was thick but straight 
and combed back straight over his head. That 1s all.” [1392] 


On cross-examination he testified that the back door of the car had swung 
in such a way that there was no obstruction for the man to overcome 
as he walked forward [1395]. The jury was later taken to see the car, which 
had been in the Manley woods, and was shown that the door opened 
towards the front, so that a man walking along the running board would 
have had to climb over the door [2101]. 


14. OcaF Oxsen, another Slater & Morrill shoemaker, heard shots as he 
walked out of the drug store near the railroad crossing and saw the auto- 
mobile at the crossing. He observed only the driver and said he was neither 
of the defendants [1485, 1486]. Olsen was unable to say whether or not the 
defendants had been among the men in the back of the car [1487]. 


15. Nicota DAMATO, a barber on Pear! Street, testified that he had seen 
the car go by from the inside of his shop and had noticed a light haired man 
with a gun who was neither of the defendants. [1488] 

Mr. Katzmann attacked this witness on cross-examination because be- 
fore testifying he had stopped to look at the defendants although he knew 
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from the papers that they were dark and claimed the man he had seen was 
light: 


“Did you know, did you have it in mind, rather, that if the two men 
under arrest in the trial were black-haired men, and the man you saw was 
light-haired, that, of course, neither of them was the man whom you saw? 
Did you have that in mind before you took the stand?—Yes. 

Yes. So you really did not need to look at them, did you?—Of course 
what I read in the papers, yes. [1491] ... 

Did you think they were dark-haired after you read it in the paperr— 
Yes, but the way I understand, but thinking to myself and reading the 
paper is a different thing. 

What did you think after you read the paper?—The way I read in the 
paper, they were black-haired, because they say in the paper that. 

Because they say in the paper that?—Because they say in the paper that. 

Did you believe that?—lI believed it because I saw the two men now, sir.”’ 
[1492] 


Fight railroad laborers who had been working on the tracks near the 
crossing testified that they had noticed one or more men in the car. 


16. Cesipio MAGNERELLI saw a driver who was of light complexion and 
a man next him who was dark. He was sure the defendants were not these 
men. [1254] 


17. Donato D1Bona testified that the men he had seen were not the de- 
fendants. [1260] He described his experience: 


“Well, I went out in the street and I seen this automobile coming up, 
and | seen these two men in the front, the driver and this other man, with a 
gun in their hand. 

Which one had the gun, the driver or the other manr—The other man, on 
the right hand. 

Yes.—And so, when they were coming near, because at that moment I seen 
that fellow, that he had the gun, kind of more like a machine gun, working 
like this [indicating], and as soon as that fellow saw me that | was in 
the middle of the street and | had the shovel in my hand, just as soon as 
he sees me he tried to point a gun at me. Maybe he thought | was going 
to do some damage. 

Mr. KATZMANN. One moment. 

Never mind what you thought. You had the shovel up on your shoulder? 
—Yes. 

Hle swung the revolver towards you°—Yes. 

What did you do, or what did he do? You must not tell us what you 
thought.—Yes. I just, when I seen them fellows were coming up, because I 
just seen the gun there, and | know there was bad things, so | ran back where 
I was, near to those sand piles over there. 

You have told about two men on the front seat. Did you see anyone do 
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You cannot honestly say that he is not the man, that he is not the one and 
the same man that was leaning over with his arm extended?—No, [ cannot.” 
[1049] 


12. Lawrence Dusots Fercuson, who had been working next to Pierce, 
also said that he had seen a man climb over to the front of the car. Like 
Pierce he would not go on record as being positive that neither of the de- 
fendants was the man. [1070] 


13. DANIEL JOSEPH O’NEIL, a school boy, who at the time of the shooting 
had been sitting in a taxicab, ran to the corner after he heard the shots 
and saw the car come along. He watched a man open the back door and walk 
along the running board to the front. He testified about the occurrence: 


—‘‘Well, as this car mounted the crossing, | seen this man reach out there 
to turn some knob that opens the door or unbuckle the fastening that 
held the curtain down, reach out his hand and do something and open the 
door, and he came right out on the running board of the side of the car, this 
man, with a gun in his hand, and he walked along that running board, and 
before the car had got over the other side of the crossing that man was 
sitting in the front seat of that same car, with the gun still in his hand, and 
sort of leaning out of the door, and he pointed at the cobbler as the cobbler 
stuck his head out or came partly out of the door of the cobbler shop, and the 
car went out of my sight... . 

Now, will you describe that man to the juryP—That man was a man 
of about my build, a little, an inch or two taller, as | should figure it, 
and dark hair, cleanly shaven, broad shoulders and held himself erect 
and square, of light complexion, cleanly shaved, and that would account 
for it. He wore a blue suit and no hat, and his hair was thick but straight 
and combed back straight over his head. That ts all.” [1392] 


On cross-examination he testified that the back door of the car had swung 
in such a way that there was no obstruction for the man to overcome 
as he walked forward [1395]. The jury was later taken to see the car, which 
had been in the Manley woods, and was shown that the door opened 
towards the front, so that a man walking along the running board would 
have had to climb over the door [2101]. 


14. OcaF OLsEN, another Slater & Morrill shoemaker, heard shots as he 
walked out of the drug store near the railroad crossing and saw the auto- 
mobile at the crossing. He observed only the driver and said he was neither 
of the defendants [1485, 1486]. Olsen was unable to say whether or not the 
defendants had been among the men in the back of the car [1487]. 


15. Nicota DAMATo, a barber on Pearl Street, testified that he had seen 
the car go by from the inside of his shop and had noticed a light haired man 
with a gun who was neither of the defendants. [1488] 

Mr. Katzmann attacked this witness on cross-examination because be- 
fore testifying he had stopped to look at the defendants although he knew 
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from the papers that they were dark and claimed the man he had seen was 
light: 


“Did you know, did you have it in mind, rather, that if the two men 
under arrest in the trial were black-haired men, and the man you saw was 
light-haired, that, of course, neither of them was the man whom you saw? 
Did you have that in mind before you took the stand?—Yes. 

Yes. So you really did not need to look at them, did youP—Of course 
what I read in the papers, yes. [1491] .. . 

Did you think they were dark-haired after you read it in the paper?— 
Yes, but the way I understand, but thinking to myself and reading the 
paper Is a different thing. 

What did you think after you read the paper?—The way I read in the 
paper, they were black-haired, because they say in the paper that. 

Because they say in the paper thatr—Because they say in the paper that. 

Did you believe thatP—TI believed it because I saw the two men now, sir.” 
[ 1492 } 


Eight railroad laborers who had been working on the tracks near the 
crossing testified that they had noticed one or more men in the car. 


16. Cesipio MAGNERELLI saw a driver who was of light complexion and 
a man next him who was dark. He was sure the defendants were not these 
men. [1254] 


17. Donato DiBona testified that the men he had seen were not the de- 
fendants. [1260] He described his experience: 


“Well, I went out in the street and I seen this automobile coming up, 
and | seen these two men in the front, the driver and this other man, with a 
gun in their hand. 

Which one had the gun, the driver or the other man?—The other man, on 
the right hand. 

Yes.—And so, when they were coming near, because at that moment I seen 
that fellow, that he had the gun, kind of more like a machine gun, working 
like this [indicating], and as soon as that fellow saw me that I was in 
the middle of the street and | had the shovel in my hand, just as soon as 
he sees me he tried to point a gun at me. Maybe he thought | was going 
to do some damage. 

Mr. KATZMANN. One moment. 

Never mind what you thought. You had the shovel up on your shoulder? 
—Yes. 

He swung the revolver towards your—Yes. 

What did you do, or what did he do? You must not tell us what you 
thought—Yes. I just, when I seen them fellows were coming up, because | 
just seen the gun there, and I know there was bad things, so I ran back where 
I was, near to those sand piles over there. 

You have told about two men on the front seat. Did you see anyone do 
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anything in back of the driver’s seat?—No. 

You did notr—No. 

You have told us what you saw. Describe the man who was driving the 
car. What did he look liker—Well, he is kind of a slim fellow, kind of light 
complexioned, anyway. 

Should you say a large or small man? How did he impress your—No, 
he was kind of a slim man, he was a skinny fellow, that was the driver. . . . 

Tell us the best description of the man that you can who was sitting 
beside the driverr—The man that was sitting beside the driver was a stout 
fellow, stout man, kind of broad chest. 

Light or dark complexion?P—Dark complexion.” [1259] 


18. FortiNATO ANTONELLO said he had seen a light, slim faced man 
behind the driver who pointed a gun at him: he had noticed no one else 
[1268]. He was not asked about the defendants on his direct examination. 
On cross-examination he said “I did not even look towards them” while 
giving his testimony, and had not seen them in court, but had seen their 
pictures in the papers [1270, 1271]. Mr. McAnarney then asked both de- 
fendants to stand up and had the witness look at them. Antonello stated 
that neither was the man he had seen: “No. The one | saw, he was more 
light, and slimmer, younger.” [1271] 


19. ANTONIO FrABizIO saw only the driver, whom he described as “‘light 
in the face” [1272]. That man was not one of the defendants. [1273] 


20. Tosia D1 Bona saw two men in the front of the car and two men in 
the back. He described the driver as of “light complexion” and the other 
man in the front as “big, and a dark looking man.” He could not describe 
the other two [1274]. On cross-examination he said he could not say whether 
the two men in the back might or might not have been one or both of the 
defendants. [1275] 


21. NicoLo Gatti, another of these railroad workers, testified that he 
had met Sacco about eight years earlier, that he had seen a light man fire 
a shot from the car and that he was certain this man was not Sacco. He 
had also seen the driver and a man sitting next him and they, he said, 
were not the defendants. [1211, 1212] 


22. Dominick D1: Bona testified that, shortly before 3 o'clock, on his 
way down Pearl Street to a spring to get water, he had noticed a man fixing 
the engine of a car, and had later seen the same man driving the car when 
it went over the crossing after the shooting. This man was light in com- 
plexion. Di Bona said he had also seen another man jump into the car and 
that neither of these men was one of the defendants. [1242-1245] 


23. JosEpH CELLUCcCI testified that he was the only one of the railroad 
laborers who eluded the foreman. He said he had seen one man next the 
driver, also another, between the front and the back seats, who was shoot- 
ing. Neither of these was a defendant. [1570, 1571] 
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On cross-examination he said: 

“Were you the only one of the gang at work there got away from 
the work at the time?—After I got away, I don’t know whether anybody else 
got away or not, but I know they all got away after the automobile went. 

I mean before the automobile went?—I was the only one that got away 
at just that moment. 

You were the only one from that gang that was on the crossing, weren’t 
you? 

Mr. JEREMIAH McANarNEY. Wait. 

—Yes.” [1578] 

On redirect examination: 

“[TBy Mr. Jeremiah McAnarney.] Wait a minute. You told us about you 
were the only one to get away from the foreman?—Yées, sir. 

What do you mean by ‘get away’P—You see, when we heard the shots 
while we were working, the whole bunch all started for the road. Well, our 
boss says,—he stopped the crowd. He did not want to let them go, so | 
happened to get away from you. | dropped my tools and I run. [1579] .. . 

Will you just tell us all the foreman did to stop you and all you did to 
get away.—We all started for the road. He got in front of us. He says, 
‘Where are you all going?’ Some one spoke up, ‘We are going out there and 
see what all this shooting is about.’ He says, ‘Don’t go out there. You will 
get in trouble.’ So when I happened to get away, I was in back of the crowd 
and I gets away. I runs behind the caboose that pulls down the gates, and | 
got in the middle of the gates. | got away from him... . 

Do you know really where the others of the gang were at the time the 
man fired the revolver at your—When he fired at me I could not see the gang 
because there 1s a big hill of dirt right there behind the gates. 

Are you prepared to say where any one was but yourself of the gang of 
men that were working with your—No. 

What is thatr—Yes. 

The question is, are you prepared to say where any of the others were 
other than yourself r—No.” [1580] 


In rebuttal the prosecution produced the foreman, ANGELO Ricci. He 
testified that none of his gang of twenty-four railroad workers had gone up 
to the crossing [2079] ; on cross-examination, however, he said he did not 
know whether some of them got there or not: 


“Did you know it was shots or whether it was a noise from an automobile? 
—I thought it was fire crackers. 

Yes. And you did not pay any attention to it at all, did your—No, I 
did not pay any attention. The gang started to go, and | stopped them. | 
told them not to go. 

You did not stop them all, did your—lI started to stop. When you got to 
control twenty-four men, what to hell, one fly away. I could not tie them 
up with string and hold them all as one. 

You did the best you could?—I did the best I could. 
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Yes, and quite a number of them got away from you?—I did not see any. 

What?—I did not see any. 

You know that some of them got up there, didn’t they?—No, I don’t. In 
that confusion | don’t. 

What did you do when you were trying to stop them?—I told them to 
stay right there for fear that the road master would come and I would get 
the blame for it. 

an you put your hands up?—I told them, | told them to stop, with my 
mouth. 

What did you mean a minute ago. ‘When you try to stop twenty-four 
men you can’t put a string on them’? What did you mean by thatr—Well, 
I told you that it was twenty-four men and I told them to stop. If they 
went around, sneaked around the pile of dirt or something like that, | 
could not hold them. [2082] .. . 

And you spoke to them and put up your handsP—I spoke to them. I spoke 
to them. | says, ‘Stay there. It is nothing. It 1s fire crackers.’ 

Did any one say it was anything different than fire crackers?p—They were 
all,—we all thought it was fire cracker, and we stayed there. In a minute 
the automobile went by. [2083] 

Do you now remember where any one of your men were when the shoot- 
ing was going on, any one manr—My conscience says they were all there 
where we were putting in the ties. 

‘My conscience.’ Well, | am talking about his eyes.—And also the eyes. 
My conscience says they were all there, and my eyes, with the exception if 
some one disappeared at the time I did not see him, I don’t know.” [208+] 


24. Evmer O. Cuase, a truck driver for the South Braintree Cooperative 
Association, testified that he had seen the car shortly after the shooting 
and had noticed the driver and another man, neither of whom was a de- 
fendant [1341, 1342]. He also said that Chief of Police Stewart, after 
interviewing him, had told Officer Shea: “ “We haven't got the right man 
yet’ ” [1346]. Stewart denied this in rebuttal [2113] but Shea did not testify. 


25. Witson O. Dorr, a laborer working on the highway, saw the car in 
Randolph, noticed the driver and the man next him, and described both as 
light in coloring. He also saw at the same time two men in the back of the 
car. He said he had had a good look at the faces of all these men and 
stated that none of them was a defendant. [1366-1368] 

On cross-examination he admitted he had had a talk with Officer Pye 
the first day he came to Court, but denied he had told him that all he had 
seen was a man sticking his head out of the automobile. 


“But you did have the talk with Officer Pye.—Yes, sir. He tried to tell 
me that [ didn’t see anything. 

He tried to tell you that?—Yes, I made no remark. | didn’t answer him. 

Officer Pye of the Stoughton force tried to tell you that was all you seen? 
—He told me | couldn’t see anything when they were going so fast as that, 
and | didn’t answer him. 
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And you didn’t answer him?—No. 
You didn’t say all you saw was the man sticking his head out of the 
windowr—Decidedly I did not.” [1369] 


In rebuttal OrFicer Pye testified that Dorr, while waiting during the 
trial, had told him he had been unable to recognize the men in the car. [2091 ] 
On cross-examination the following took place: 

“{By Mr. Jeremiah McAnarney.] Well, then, what answers this man 
Dorr made to you were in response to questions that you asked him?—At 
the last of it, yes. 

Well, he simply asked you a question about going to Dedham?—-Yes. 

And then you proceeded and asked him a series of questions, didn’t you? 
—] asked him what case he was on here. 

You asked him more than that, didn’t your—Yes. 

You asked him what he knew about it, how fast the car was going ?—I aig. 

Whether he could recognize who was in the car?—lI did. 

You asked him how many men were in the car?—I did not. 

You did notr—No, sir. 

You skipped that one. You asked him how many were on the front seat? 
—I! did not. 

Did you ask him how the curtains were?—I did not. 

How near he was to the street?—I did not. 

Did you ask him whether he was alone or some with him?—lI did not. 

Mr. JEREMIAH McAnarney. That is all.” [2092] 


26. Summary 


It is difficult to appraise the testimony of those who are merely denying 
the identity of a stranger. Not one eyewitness produced by the defense 
had known Vanzetti; only one—Gatti—had known Sacco, and he had not 
seen him in eight years, since 1913. For that reason the testimony of these 
people has not been given here with as much fullness as has that of the 
witnesses for the prosecution. Mr. Katzmann spent a considerable amount 
of time cross-examining some of these witnesses for the defense and de- 
veloped numerous inconsistencies in the descriptions they gave. It is also 
doubtful whether the group of workers at the excavation were in a fit con- 
dition to observe the shooting bandits; they were described by Mrs. 
Nichols, a prosecution witness, as having run away at once. And the gang 
of railroad workers, according to their foreman, Ricci, did not get near 
enough to see anything. On the other hand, Mrs. Novelli, Mrs. Liscomb 
and especially Burke had good opportunities for observation. Mrs. Novelli. 
it will be recalled, admitted a resemblance to Sacco in the man she had 
seen, but was sure that man was not Sacco. 

The defense produced no witnesses who had seen the men whom Tracy 
and Heron had noticed in different parts of the town before the shooting, 
nor any who had observed either the man on the train, identified by Faulk- 
ner as Vanzetti, or the one in the car whom Dolbeare had remarked. The 
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first direct conflict, following the chronological order of the events of the 
day, arose with Mrs. Campbell's contradiction of Lola Andrews’ identifi- 
cation of Sacco as the man observed under the car outside the factory at 
about noon-time. No prosecution witness picked out either of the defendants 
as one of the men seen leaning against the fence just before the shooting 
took place and two—Bostock and Behrsin—who had observed the men 
there refused to make any identification. One of the defense witnesses, Fran- 
tello, was sure the defendants were not these men. Only one witness to the 
actual shooting, Pelser, made an identification; four prosecution witnesses 
would not identify—Bostock, Langlois, McGlone and Wade; Mrs. Liscomb 
and four of the laborers at the excavation, all five of whom had seen the 
shooting, testified positively for the defendants. 

The man shooting from the escaping car was seen by a large number 
of persons. Three identified him as Sacco; these were Splaine, Devlin and 
Goodridge; one other witness for the prosecution, Carrigan, could not iden- 
tify; still another, DeBeradinis, was sure it was not Sacco, although he 
admitted there was a resemblance. The defendants produced seven wit- 
nesses who testified with varying degrees of positiveness that this man was 
not Sacco; these were Burke, Pierce, Ferguson, O’Neil and four of the rail- 
road workers, Damato, Antonello, Gatti and Cellucci. Other men in the 
fleeing car were also observed, but not identified as Sacco; Vanzetti was 
picked out by Levangie and Reed as one of those in the front seat. Ten 
defense witnesses who saw the car at the crossing or shortly thereafter 
testified that neither of the men in the front seat was one of the defendants; 
these were Olsen, Chase, Dorr and all of the eight railroad workers except 
Antonello. 

A total of forty-three witnesses testified for both sides on the subject of 
identity. Eleven made identifications—four of Vanzetti, seven of Sacco; 
six prosecution witnesses refused to identify and one actually supported the 
claims of the defense. The remaining twenty-five testified for the defense. 

An Issue so complicated as that presented in this case cannot, of course, 
be determined by numbers. Such an issue depends upon the quality of the 
witnesses and their opportunities for observation; and it is affected, too, 
by the length of time between the date of the crime and the first claim of 
identification made by the witness. These considerations have already been 
referred to and will again be briefly touched on at the end of this chapter. 


e. Discussion by Counsel and the Judge 


The importance to be attached to the various identification witnesses 
was exhaustively discussed by all counsel at the trial in their summations. 
Mr. Moore said, discussing Faulkner: 

“Ah, gentlemen, Faulkner, the man that knows that this is the man 


that rode the train, whose attention was challenged because of the possibil- 
ity of a crime, this man who identifies with the certainty of the stars, did 


1See pp. 276, 329, 330. 
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not know the man who sat in the same seat with him, could not say aye, 
yes, or no. Possibly the gentlemen did sit with him. Gentlemen, you 
want to weigh that kind of testimony in taking away a human life. 
“Again there is a peculiar thing involved here. Vanzetti had to get 
from Plymouth somehow up to East Braintree on a train. He got onto 
it, but the ticket agent at Plymouth, at Kingston, at Seaside and at East 
Braintree, none of them saw him. There is no registration of tickets 
bought on the train. Something wrong, gentlemen. | don’t know what. 
a holding the Commonwealth responsible for evidence presented.” 


Commenting on the testimony of Miss Splaine, he said: 


“Gentlemen, that description is built bone and sinew, from top to bot- 
tom, not from what she saw from the window but from what she saw in 
the Brockton police station. You know it. I know it. Gentlemen, are 
you going to use that kind of testimony to take a human life? [2133] ... 

“Now, geritlemen, something is wrong. I do not know what. | do know 
that testimony of that character is not the kind of testimony that warrants 
taking a human life. | might go on through reading you this record re- 
ferring to point after point and place after place where the lady’s testi- 
mony 1s subject to the same character of examination. The same is true 
of Miss Devlin. The same is true of all of the witnesses who definitely and 
with any degree of finality make an identification.” [2135] 


Mr. Moore attacked Mrs. Andrews: 


“I say to you that her testimony brands itself as manifestly false upon 
its face. Something wrong.” [2136] 


He then discussed Miss Gaines: 


“Ah, but we come now to the rebuttal. This young woman who took 
the witness stand yesterday morning. | have forgotten her name. Pa- 
thetic, tragic little figure here that took the witness stand to do what? To 
corroborate Mrs. Andrews. You remember the little girl, a young woman, 
went onto the stand here. | do not know what her relationship is to the 
Alhambra rooming house. | do not know. You gentlemen are just as 
good judges of human character, many of you a thousand-fold better 
judges of human character than am I. Many of you have had a breadth 
{2136] of human experience and human conduct that dwarfs anything that 
I have had, but I will ask you, gentlemen, would you want to send a man 
to the chair on the testimony of the little girl that went on the stand yester- 
day? This little girl, a young woman who could not remember whether she 
had ever been in Lola Andrews room or not, who had been to the door 
once, twice, thrice, four, five, six times and never inside the door, and had 
not any recollection of what she went there for. This woman who comes 
we know not from where, whose relationship to Mrs. Andrews we know 
nothing about, but who comes to attack the credibility of Mrs. Campbell, 
to attack the credibility of Officer Fay, to attack the credibility of La- 
Brecque and of Harry Kurlansky, to attack the credibility of Miss \llen. 

“Gentlemen, I say to you that even though we had not offered a single 
witness against Lola Andrews, she killed herself on the witness stand by 
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oe own personality, but Campbell, Fay, LaBrecque and Miss Allen finished 
er up. 

“Gentlemen, remember you are judges of human credibility. You are 
the ones to determine how much faith and credit you are going to give to 
the testimony of witnesses.” [2137] 


He suggested that Pelser had been influenced by his need for employment: 


“Now, gentlemen, I do not know, but | believe that I think you are en- 
titled to consider this: To what extent and to what degree did the desire, 
the economic need of a job mold Pelzer’s mind into saying what they need. 
Consider that, gentlemen. 

‘Ah, there he goes, he said,—and I want before | make the remark that 
I am about to make, just one word on behalf of the district attorney of this 
county. A lawyer takes the testimony that comes in through his investi- 
gators. The pedigree of that testimony, the ancestry of it, the causes that 
made that testimony, the man that built the testimony, the integrity of the 
testimony, counsel in the heat of a battle are not always able to thoroughly 
analyze and thoroughly digest. They may not be disposed to. But my at- 
titude is here, that so far as the trial of this issue is concerned, the at- 
titude of the district attorney’s office has been one of unfailing courtesy 
and unfailing fairness, but the ancestry of some of this testimony, for 
which the district attorney’s office is not responsible, may be subject to 
serious question. I refer to Pelzer. .. . 

“Ah, but what did, what made Pelzer change? I do not know. I can’t 
tell you. | can’t go into that man’s mind, but I do know that when we 
talked to him he did not have a job and when he testified here he did have 
a job and he had a Job with Rice & Hutchins, and | do know that $15,797 
and some odd cents was stolen and that there is an insurance company 
responsible therefor and that operators on behalf of that company and 
that company’s officials are determined that some one shall pay the penalty. 
Proper to let the guilty man pay the penalty, but not an innocent man pay 
the penalty. 

“T say to you how, where, when and in what manner the infinite detail 
with which these improper influences may be brought to bear I am not 
prepared to say. | do not know. But you owe it to yourselves to weigh 
all of these matters in determining the credibility of witnesses. Who is 
Pelzer? Why did he testify? Why did he change his statement? Who is 
Goodridge? Why did he testify’? Why did he make this statement?” [2139] 


Mr. Moore argued finally that it was impossible under the circumstances 
for any of the witnesses to have made an identification, and that no witness 
with an unqualified opportunity for observation had identified either of the 
defendants: 


“Gentlemen, there isn’t a single witness called by the government who 
had an unqualified opportunity of observation who gives an identification. 
Not one. Bostock had the opportunity and wouldn't. McGlone had the op- 
portunity and wouldn't. So on down the line. But it 1s the Lola Andrews, 
the Goodridges, the Pelzers that made the identification. Miss Splaine and 
Miss Devlin | reject, because their testimony 1s utterly unreasonable. They 
did not have the opportunity. They could not. You know it and | know it.” 
{2140] 
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Mr. J. J. McANnarney referred to the confusion in the descriptions given 
by the witnesses. He objected to the manner in which the defendants had 
first been shown to the persons asked to identify, on the ground that they 
Ae a been lined up with other men and emphasized Bostock’s refusal to 
identify. 


“Gentlemen, isn’t that the man to say if these were the men he wouldn’t 
have known it when we are under the cloud—not under cloud, but when 
the government is carrying the burden of proving beyond reasonable doubt 
that these are the men and such a man as that says he can’t identify them, 
what does it mean? Doesn’t it go beyond a reasonable doubt that they are 
et the neo and don’t it prove beyond reasonable doubt that they are not 
the men: 

“Bostock says—and what do you say of Bostock? Was there anything 
weak looking about that man? He was right there, he saw them. He was 
within 50 or 60 feet of them when it began and started towards them. 
They turned and shot at him. He goes up around the corner of the fence. 
He describes how the curtains were. Here is the fence [indicating]. He 
goes behind it. As it comes up he describes how those curtains were. 
‘If I put my hand out I could have touched the automobile.’ Not a person 
leaning from one window to another trying to get a fleeting glance. No, 
with his eyes all the time. He could have touched the automobile if he 
wanted to. 

“Are these the men? What do you say about that? Doesn’t that, if we 
stop right there, or if we went a thousand times beyond there, wouldn’t 
these two men be two men—English speaking men—wouldn’t that prove 
to you that these were not the men? Gentlemen, | can’t add to that. That 
is the government’s case. That is the case on which they asked you to say 
these are the men. Just think of what that means, gentlemen. On such 
evidence as that they want you to say that these are the men. 

“Well, gentlemen, we slip along this identification. We pick them as we 
get them. Unfortunately there were Spaniards and Italians there. Surely 
the prosecution has paid a wonderful compliment to the Italian race in 
this case. It is the first time in my history, in my experience as a lawyer 
was a race indicted as they are in this case. Not weight enough is given 
to any evidence of those Spaniards or of those Italians that they are 
dignified by being asked a question or what they saw by the prosecution. 

“Turn that over. Roll that over in your mind and see the significance 
of that, gentlemen. Is it to be presumed because an Italian is an Italian 
that he is a murderer, that he will shield a murderer? Is it to be pre- 
sumed that a Spaniard in being a Spaniard is not a man and that he will 
shield a murderer? All these men were there, and that left handed at- 
tempt of the foreman to try to show they were not there, and he finally in- 
cluded himself, and was there.” [2152] 


Mr. McAnarney ridiculed Goodridge: 


“We have a man also who was a rather cool, calculating fellow, that 
Goodridge that follows him. He came up and looked like something ap- 
parently, but he was 30 cents when he got through. | am knocking no 
man. A man is entitled to his dignity when he takes this witness stand, 
and he is entitled to his manhood, he is not entitled to be browbeaten by any 
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attorney; but when that man Goodridge came here it turned out he was 
up here on business of his own with his attorney here on the September 
term and following them, and that he went away and that later he had an 
identification of this man, no question about that. Where he dreamed that, 
I don’t know, but when he talked with other men there in Braintree he 
did not know this man.” [2155] 


He attacked Mrs. Andrews: 


“She said that is the picture she pointed out to Mr. Moore as not 
being one of the men that was there at the Braintree shooting. She says 
that he showed her a folio, showed her some pictures, and the stenographic 
record shows that X is the picture that she says she pointed out to Mr. 
Moore as being not one of the men there. X—that is the man she pointed 
out to him as being not one of the men. | will pass it up to you. Mr. 
Moore showed her some pictures, and that was the one she told him was 
not one of the men there. We then had an intermission, gentlemen. After 
dinner she comes in and Mrs. Andrews takes the stand again, and she then 
says that this she thinks is the face that she pointed out to Mr. Moore as 
one that was there. That is enough, gentlemen. What she had for dinner 
was more than milk. 

“Yesterday she brought in a little help there from this poor lady, and 
I rather pitied her. Do you remember what she said? She said Mrs. An- 
drews said there that night or day when she was talking and telling her 
who it was—Mrs. Andrews said here she went up to the man who was 
under the machine—and Mrs. Andrews tapped him on the shoulder and 
asked him how to get into Rice & Hutchins. The man was under the ma- 
chine, and this poor lady says Mrs. Andrews says she tapped him on the 
shoulder. She wasn’t here, she did not hear all that, she was doing the best 
she could. It was rather weak.” [2174] 


He also argued that it was improbable the bandits should have made 
themselves as conspicuous as the gate tender, Reed, had claimed in his 
testimony, and that Reed’s identification of Vanzetti was therefore not 
trustworthy. [2173] 


The District Attorney, Mr. KATZMANN, argued that the defense wit- 
nesses had told inconsistent stories; he pointed to contradictions of their 
statements by other witnesses. He disavowed Wade: 


“The Commonwealth, on the vital testimony it was expected he would 
give from utterances that he had previously made to the officers of the law, 
finds nothing to believe in what Lewis Wade said. It is in the evidence 
here that Lewis Wade told the district attorney of this district in the 
Brockton police station on the 6th day of May that he was sure that the 
defendant Sacco was the man who killed Berardelli, and you heard what 
he had to say in the lower court here that he was not sure, and then you 
heard what, and | heard for the first time, what he had to say about it here. 

“Unknown to the Commonwealth a month before in a barber shop on 
Pearl Street, South Braintree, gentlemen—and you have heard Arrogni 
testify for the defense—he saw a man that looked so much like the defend- 
ant Sacco that he was no longer sure of what he had told an official, who 
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was seeking to do his duty by this country, that he was sure, I find little 
to believe in Lewis L. Wade, and I leave him in your hands.” [2212] 


Mr. Katzmann approved Pelser: 


“He falsified to the defense. He falsified to the Commonwealth and 
then it became necessary for us to show you, and we did show you, how it 
was and when it was we first learned that he knew anything of the actual 
shooting of Berardelli. His identification on the stand in direct examina- 
tion of the defendant Sacco was positive. He was the nearest—if not the 
nearest, there could not have been anybody who could have been much 
[2212] nearer than he, and | think he was the nearest to the actual shooting 
of Berardelli. . .. 

“Confirmation through Barbara Liscomb of what he said, He was frank 
enough here, gentlemen, to own that he had twice falsified before to both 
sides, treating them equally and like, and he gave you his reason. | think 
he added that he had never been in court before. If not, somebody has 
and I confused him. It is of little consequence. He is big enough and manly 
enough now to tell you of his prior falsehoods and his reasons for them. 
If you accept them gentlemen, give such weight to his testimony as you 
say should be given.” |2213] 


Mr. Katzmann argued that it was more likely for people to deny they 
knew anything which would convict defendants than otherwise. He pointed 
out that Dolbeare might have been one of the jurors, and tried to estab- 
lish his credibility in that way, saying: 


“and you must have recognized from that fact a peculiar quality that you 
12 men had in common with him. And perhaps you would not be blamed 
if you did so congratulate him; but when Dolbeare appeared on the stand 
and told you that, your interest in him must have been awakened, must it 
not, that is a fair statement, perhaps more than 1n any other one witness, 
because you had something in common with him.” [2214] 


Hle admitted that Levangie had made a mistake in describing Vanzetti 
as the driver of the car, but argued that perhaps Vanzetti had been sitting 
behind the driver, so that Levangie’s identification might be accepted by 
the jury: 


“They find fault, gentlemen, with Levangie. They say that Levangie 
is wrong in saying that Vanzetti was driving that car. | agree with them, 
gentlemen. | would not be trying to do justice to these defendants if | 
pretended that personally so far as you are concerned about my personal 
belief on that, that Vanzetti drove that car over the crossing. | do not 
believe any such thing. You must be overwhelmed with the testimony that 
when the car started it was driven by a light haired man who showed every 
indication of being sickly. 

“We cannot mold the testimony of witnesses, gentlemen. We have got 
to take them as they testify on their oath, and we put Levangie on because 
necessarily he must have been there. He saw something. He desc:'bed a 
light haired man to some of the witnesses. They produced Carter, the first 
witness they put on, to say that he said the light haired man,—the driver 
was a light haired man. That is true, | believe my brothers will agree with 
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me on that proposition, but he saw the face of Vanzetti in that car, and is 
his testimony to be rejected if it disagrees with everybody else if you are 
satisfied he honestly meant to tell the truth? 

“And can’t you reconcile it with the possibility, no, the likelihood or 
more than that, the probability that at that time Vanzetti was directly 
behind the driver in the quick glance this man Levangie had of the car 
going over when they were going up over the crossing. If you recall the 
hole in the sign board right near Levangie, or not far from his shanty, 
will you have any difficulty in dealing with the testimony of Levangie? 

“Right or wrong, we have to take it as it is. And | agree if it depends 
on the accuracy of the statement that Vanzetti was driving, then it isn't 
right, because | would have to reject personally the testimony of witnesses 
for the defense as well as for the Commonwealth who testified to the con- 
trary. | ask you to find as a matter of commonsense he was, in the light 
of other witnesses, in the car, and if on the left side that he may well 
have been immediately behind the driver.” [2215] 


With reference to Heron he argued: 


“Was he seeking notoriety? Was he seeking to force himself as a wit- 
ness upon anybody, or wasn’t it simply he would not have come if he did 
not have to become a witness? Two and two still make four, gentlemen. 
And you can see how the Commonwealth learned for the first time of the 
witness Heron. Can you tell me what interest this man would have, he, 
the man who clasped eyes on the defendant Sacco coming up the walk or 
walking into the court house recognized him as one of a pair that were 
seated in the South Braintree depot in the neighborhood of half-past 12 
on the day of the murder when he says he was seated in Bont's restaurant 
with his friend Guadenagi or his friend Bosco and somebody else. 

“What are you going to do with that testimony? Why should Heron come 
in and commit cold-blooded perjury? Can he be mistaken in seeing that 
man any more than, gentlemen, you could be mistaken in recalling Dol- 
beare or the other witnesses who have taken the stand whose face you 
won't recall, and who I recall to your attention.” [2216] 


Mr. Katzmann argued that Sacco had a face which, once seen, would not 
be forgotten, and that witnesses would naturally have bent every effort 
to imprint on their minds the face of the bandit: 


“You have looked at the face of Sacco for six weeks, and is there a man 
of his countrymen—and I speak of that only because of their bearing 
certain pigmentary characteristics, dark hair and dark skin—1is there a 
man of his nationality who has testified on either side of this case who ap- 
proached him in physiognomy? Hasn't he a face, gentlemen of the jury, 
that once seen you would never forget? 

“But more than that, gentlemen, remember this in connection with the 
identification of every witness for the Commonwealth who have said ‘That 
is the man,’ or ‘] think that is the man,’ or ‘I am sure that is the man,’ 
or ‘He is the dead image of the man,’ and various phraseology that they 
used. Gentlemen, put yourselves in the place of those witnesses who were 
at or near the scene of the murder, of the crime. An outrage upon society 
had been perpetrated. Two human lives had been taken, and those by- 
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Standers who were not frightened to death themselves ran away, those by- 
standers who either had the courage to remain or could not get away, 
Noiel be the fact, what would you expect them to do it they could do it? 

“Why, they would bend every effort they severally possessed to visualize 
and to remember the face of the occupants, or the faces of the occupants 
of that car, the instrument used by the murderers to get away. It was 
not a casual look. It was not the sort of look you would give to your almost 
associate Dolbeare. You had no particular reason save the one | have re- 
iterated, but you would remember him.” [2217] 


Referring to Mary Splaine and Miss Devlin: 


“Gentlemen, do you think that two young women, presumably endowed 
with Christian instincts, young ladies who could have no enmity against 
the defendant Sacco, who could have no reason for committing the most 
damnable of perjuries would bespeak evidence against a human being 
that would take his life away? Gentlemen, that passes the bounds of 
human credulity. You can’t believe that. You cannot have looked on 
Mary Splaine, a smart business woman, you cannot have looked on the 
gentle Frances Devlin and have seen the truth shining like stars out of her 
young womanly eyes and believe for a moment that either or both of them 
would dare, before a court of justice or before God their Maker, condemn 
Sacco to his death with a wilful lie. You cannot believe that, gentlemen, 
having seen those women.” [2217] 


Mr. Katzmann criticized Wade and Bostock for their inability to identify 
[2212, 2230] and characterized Mrs. Andrews as a more convincing wit- 
ness than any he had ever seen in all his long experience: 


“IT have been in this office, gentlemen, for now more than I1 years. | 
cannot recall in that too long service for the Commonwealth that ever 
before I have laid eye or given ear to so convincing a witness at Lola 
Andrews.” [2219] 

In his charge JUDGE THAYER dwelt on the elements to be considered by 
the jury in evaluating the weight of identification testimony? but he did 
not discuss any of the witnesses separately. 

In his opinion written in December, 1921, he said that identification was 
the only issue at the trial [5549]. He pointed out that although the de- 
fendants had called more eye-witnesses than had the prosecution, the de- 
termining factor was the quality of the witnesses and that this issue of 
quality was for the jury to pass on [5550]. He discussed none of the evidence 
on the subject but pointed out the importance of the juror’s having them- 
selves seen the witnesses. [5562] 

In the Gould decision of 1924 Judge Thayer stated that in his judgment 
the verdicts did not rest on the testimony of the eye-witnesses; nor did he 
discuss their testimony | 3514]. He failed likewise to discuss it in his opin- 
ion of 1926 denying the Medeiros motion, except that there he .cferred 
to testimony showing Sacco had heen described as leaving the scene of the 
crime bare headed. [+765] 


1 Quoted at pp. 91, 92 
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f. Witnesses who did not Testify at the Trial 


The defendants made a motion for a new trial based on the affidavit of 
Gould; in the Medeiros’ motion, they referred to the affidavits of Mrs. 
Kennedy and Miss Hayes, who later testified before the Lowell Committee: 
and in the last proceeding in the State Courts they submitted an affidavit 
of Candido Di Bona. A Mrs. Hewins claimed to have identified Sacco, 
but came into the case only indirectly. Mrs. Tattillo, known as Lottie Pack- 
ard, was called before the Lowell Committee by the prosecution. A number 
of persons who had testified at the inquest held a few days after the crime 
were never called as witnesses at all. 


1. Roy E. Goutp had been interviewed by the police after the shooting 
but had been then lost sight of until after the trial [3499]. He stated he had 
been right in the path of the fleeing automobile and had seen a man climb 
from the back to the front of the car and that this man had fired a bullet 
which passed through his, Gould’s, overcoat [3503,4]. He described the man: 


“That this man, hereinbefore referred to, who climbed over from the 
tonneau of the automobile into the front seat and to the right-hand side 
of the driver and who passed the affiant in the automobile at a distance 
which the affiant would estimate as not less than five feet nor more than 
ten feet was a man approximately the age of twenty-two to twenty-five 
years and was a man apparently of slight build, clean-cut features and well 
dressed. He wore a blue suit and across the vest front was a small chain. 
His complexion was dark and he was wearing a cap but the hair that ap- 
peared around the edge of the cap was apparently black.” [3504] 


Gould was taken to see Sacco in jail on November 9, 1921 and was certain 
he was not the man he had seen firing from the car. He gave his reasons: 


“that the affiant sat down in the jail room while the said Moore and the 
said Sacco conversed one with the other for the periods of upwards of ten 
minutes and during all of said time the affiant studied the features and all 
of the characteristics of the said Sacco and that immediately thereafter, 
on leaving the said jail the said affiant stated to the said Moore that he 
was positive and the affiant does now state that he is positive that the said 
Sacco is not one and the same man as the man that the affiant saw on 
April 15th, 1920, in the automobile at South Braintree and is not the man 
who was sitting in the front seat to the right of the driver of the so-called 
bandit car; that the affiant bases this statement on the following facts, 1.e., 
that Sacco’s eyebrows are not as heavy as the eyebrows of the man that 
affiant saw in said automobile and that the eyes of Sacco have not the 
same piercing quality as the eyes of the man that affiant saw, and that 
Sacco has not as high cheek-bones as the man that affiant saw, and that his 
features are not as sharp as the features of the man that affiant saw, and 
that Sacco appears to be older, heavier and broader through the shoulders 
than the man affiant saw. 

“That the affiant is flat and unqualified in his statement that the man 
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that he saw at South Braintree on April 15, 1920, at or about the hour of 
three o'clock in the afternoon riding in the bandit car, front seat, on the 
right-hand side of the driver, is not the man that he saw in the Dedham 
County Jail and who was pointed out to him as Nicola Sacco. 

“That while affiant has not seen Bartolomeo Vanzetti personally, he has 
seen three distinct photographs of him and that he in no sense resembles 
the man affiant saw at South Braintree on April 15th, 1920. 

“This affidavit is made freely and voluntarily and not for any reward 
received or promised and affiant is willing to testify as to these facts if the 
defendants or either of them are given a new trial herein.” [3505] 


One of the police officers gave an affidavit stating he had obtained Gould’s 
name and address and had given them to the State Police [3509]. No at- 
tempt was made by the prosecution either to discredit Gould or to dispute 
his opportunity for observation. 

Judge Thayer, on October 1, 1924, denied the motion because this newly 
discovered evidence meant only the addition of one more eye-witness and 
would not affect the verdicts which, in his opinion, rested upon the evidence 
of consciousness of guilt [3514]. On appeal this decision was affirmed on 
the ground that the determination of the motion was entirely within the 
discretion of Judge Thayer.? [4358] 


2. The affidavits of Mrs. KENNeDy and Miss Hayes (who later became 
Mrs. Kelly), stated that they had observed an automobile standing in 
front of the Slater & Morrill factory shortly before the shooting, and had 
watched the driver, whom they described as slight and light in complexion 
{4508, 4513]. They also picked a picture of Steve Benkosky, one of the Mo- 
relli gang, as resembling the driver of the car. Mrs. Kennedy said they had 
given statements to Katzmann shortly after the event but had not been 
called as witnesses at the trial [4509]. There was no reference to these wit- 
nesses in Judge Thayer’s decision on the Medeiros motion. 

It was argued, however, by the defendants on the appeal that the District 
Attorney had suppressed the testimony of these witnesses and should have 
advised the defense of their existence [4793, 4794]. The point was considered 
by the Supreme Judicial Court and was disposed of by the ruling that a 
district attorney is not bound to call witnesses “in whom he has no confi- 
dence, whose testimony contradicts what he is trying to prove’ * [4893]. 
No evidence was submitted however, that the District Attorney had no con- 
fidence in these witnesses. 

Before the Lowell Committee Mrs. Kennedy and Miss Hayes both testi- 
fied in substance to what was contained in their affidavits [5028-5037] and 
President Lowell said the Committee was satisfied with Mrs. Kennedy’s 
description of the driver. Mr. Ranney argued that the prosecution had 
discretion not to call these witnesses, even if they were reliable [5034]. 
There was additional discussion between counsel and the Committee as 


1See p. 125. 2See pp. 134-136. 
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to the effect of the testimony of these witnesses on Levangie’s statement and 
on the prosecution's original claim that Vanzetti had driven the car. [5042- 
5044 | 

Woopsury, the defense investigator, testified before the Lowell Com- 
mittee regarding difficulties he had had in connection with various wit- 
nesses on account of their prejudice against the defendants’ views, and told 
of his unsuccessful attempts to get some of these witnesses to give him 
statements about what they had seen. [5216-5218] 


3. The affidavit of Canpipo D1 Bona made in August, 1927, stated that 
he had seen a man in soldier's uniform and two young boys just before 
the shooting, who, right after 1t, had taken the money boxes to the car. 
Di Bona described these people as being physically very different from pic- 
tures he had seen of the defendants. He also stated he had intended com- 
ing forward in case the defendants were granted a new trial. [5415, 5416] 


4. A brief reference should be made to a Mrs. HEwins who never gave 
an affidavit or testified but who in 1926 was interviewed by Thompson. She 
stated that she was sure Sacco had been driving the car when it stopped in 
the yard of her house in Randolph, that she had so told the prosecution, that 
she had been subpoena’d to attend the trial during two days, but that she 
had not been called as a witness. [4540] 


5. Cartotta P. Tattitvo, also known as Lottie PACKARD, came into the 
case for the first time when President Lowell called her before the Advisory 
Committee on July 15th, 1927. She claimed to have known Sacco in 1908, 
saying that he had then worked at Rice & Hutchins’ and had been active ina 
strike. 


“Did you know his name at that time, that his name was Sacco?-—Why, 
everybody that worked in the factory knew him because there was a strike 
there at that time, because | was very young, and I can trace that back; 
I am forty years old now and I was young at the time and I| was working 
there at the time of the strike, and, of course, young and child-aged at that 
time, young, and we worked all during the strike, but we were protected, 
there were detectives there, | don’t who they were, but this Sacco worked 
there in the lasting room. 

He was working there during the striker—Yes. | think, I don’t say that 
he caused the strike, but I think he was implicated in the strike.” [5109] 


Asked what he had been called at the factory before the strike she said: 
“Sacco, or whatever he is” [5109]. She did not know whether he had come 
back after the strike and did not know how long he had been working. 
She said he had always been a happy, singing fellow. Asked whether she 
had seen him when he was on strike she said: 

‘| don’t remember, my head is too full of music and things like that, to 
remember.” .. . 

The rest of her direct examination follows: 
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“Did you see him on the day of the murder?—I don’t say I saw him, | 
will never say I saw him, and | don’t think it was him now. 

You don’t think it was him now?P—No, | don’t think so. And anybody 
that has written down the statement that said that I said I saw him they 
are lying, and I don’t care who it is, whether it’s Governor Fuller or any- 
body else. 

What did you seer—I came out of the factory at half past eleven the 
same as | always did when I worked there,—and in my begin[5110]ning of 
the story, anyway, | want to try to tell the same that I have told the Gov- 
ernment,—that morning of that murder | had it dated the 20th, and you see 
I am way off because that 1s not the date, Governor Fuller told me the 
date, and I don’t know whether he should have or not, but that is not 
so far off, that that morning there was, the morning of that affair, gentle- 
men, there was a machine out front, it was not in front of the shop, the Rice 
& Hutchins’ shop—— 

What day was this? This was the day of the shooting?—Yes, sir, Rice 
& Hutchins shop is by the crossing, the first building at the right, and this 
machine was over the crossing, this side, just a little above that little black 
shanty, I don’t know whether any of you gentlemen have been there 

Yes, we have all seen it.—lIt’s just a little above that black shanty, that 
machine was right up above that, at the first pole, there are two electric 
poles, so it was between those two poles, just a little the other side of the 
pole; | don’t remember what the machine looked like; I don’t even remem- 
ber the number, but all that morning we young girls, every time we would 
go by the window the machine was out there and we were saying among 
oursclves, ‘! wonder who the first person is to get out and see what those 
people are doing,’ never thinking anything so terrible was going to happen. 
I always came up on the left-hand side, and I went up at half past eleven, 
and when I got to that little Hottentot, it was on the side by the American 
Express, and there was a gentleman standing there—— 

By the American Express?’—Yes. 

That is way beyond the tracks?—That is not so far up. There 1s a large 
building up there that Mr. Slater had it for a shoe factory, it is one story, 
I always called it a Hottentot, and this gentleman was standing there—— 

That was below this machine?—It was opposite the machine. [Illustrat- 
ing] The machine was about like where that gentleman is there, and this 
fellow was standing there, [indicating], and I went right along about my 
own business. Mr. Parmenter was standing there, | knew him personally, 
and he was a mighty fine man, and Mr. Tracey was in back of Mr. Par- 
menter and I was in back of Mr. Tracey, and this fellow still stood there. 
Well, | began to think and think and think, and I said to myself, “That fel- 
low looks familiar.’ But I did not speak to him, I went right on my own 
business, you know, and | said, ‘Well, I wonder where did I see that fel- 
low?’ Well, then, it dawned on me, and | said, ‘Oh, goodness, | think that’s 
the fellow that worked here in 1908, during the strike.’ So when I went 
back to work that noontime | spoke to Frank Jackson, I mentioned his name 
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when I was in here before—— 

That is Frank Jackson——— —The superintendent now of the Braintree 
Shoe. [5111] 

What was he thenr—He was superintendent of Rice & Hutchins. In fact, 
I know he has been in here to verify my statement. 

You see, we have not seen him.—No, I know you have not seen him, but 
] know Lawyer Reynolds has verified my statement. When | went back to 
work I said to Mr. Jackson, ‘Do you know who | seen this noon time,’ and he 
said, ‘No, I haven’t the slightest idea,’ and [| said, ‘I think I saw this Sacco 
or whatever they call him.’ ‘Good Lord,’ he said, ‘I don’t think so. I don’t 
think you saw that fellow. | don’t know where he is, but | don’t think he 
has been around here since the day of the strike.’ Then | went right upstairs 
and did not think anything more of it, forgot all about it until half past 
three that afternoon the whole factory was turned into a turmoil. It was 
our pay day the same as Slater’s. | worked from where murder was com- 
mitted, I don't know how many feet or how many yards, but I worked 
way’ back in the factory, in front of G Factory and this was committed in 
front of K Factory. When Mr. Reynolds came along with our pay he was 
shaking like that [illustrating]. I said, ‘Why, Jim what is the matter?’ 
‘Everybody is running, I am so scared I can’t move,’ he says, ‘don’t touch 
me,’ he savs, ‘I am so upset myself,’ he said, ‘There has been the most ter- 
rible murder committed outside of the factory I ever heard of; it’s cold 
blooded,’ he said, ‘Mr. Parmenter and Mr. Berardelli have been murdered.’ 
] said, ‘Oh, my God! Good Lord!’ I don’t say now those men done it, but 
] said, “Whoever done that murder did not give anybody a chance to see 
them.’ | wouldn’t come out in front of you men and say I saw who done 
it. If Mr. Sacco was in that town that day he had a right to be there. I have 
a right to be here in the State House, and I am lable to be murdered after I go 
out of here, for God only knows what 1s going to happen. Mr. Hale knows I 
am here because he brought me here. 

And that is all you know?—That’s all I know. I don’t say Mr. Sacco 
done it. | do not say it was him I saw that day. 

You have told us all that you know?—Yes, sir. If you wish to ask me any- 
thing that was offered to me seven years ago, if you know anything about 
it, | am willing to tell you, and 1f not my lips are closed. 

PRESIDENT LOWELL. That is all we wish to ask. 

Mr. THoMpsSoNn. Is it worth while for me to cross-examine? 

PRESIDENT LoweLL. That is for you to decide. 

THe WitTNEss. If | have wavered in this statement any different from what 
I told the Governor you will have to overlook it, because when I leave you 
I forget about it, I don’t open my mouth.” [5112] 


When cross-examined Lottie Packard several times complained that 
her character was being attacked. While being asked about a letter she had 
sent the Governor she said: “What is the matter with my character? If 
there is anything that 1s against my character that is right, all right, but if 
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it is wrong I will take it up to the full extent of the law. I can prove any- 
thing I say. When I did not accept $500. from Mr. Moore, the defence man, 
I must certainly be all right.” [5113] 


Another occasion arose when questioned about Sacco’s presence in the 
actory: 

“(By Mr. Thompson). What time did you say that Sacco first worked 
in the Rice & Hutchins factory, what year?—What is the idea of my com- 
ing up and talking to you when I| come in here today to have my character 
overhauled? Has my character got anything to do with what I saw and 
what I heard? 

PRESIDENT LowELL. You will oblige the Committee by answering ques- 
tions. We won’t allow your character to be assailed. 

THE Witness. My character is just as good as yours, or Sacco’s, or Van- 
zetti’s, or any of that gang that you have got down there and what they do. 
I will not allow my character to be overhauled. 

PRESIDENT LowELtL. No, nobody is overhauling your character. 

THe Witness. He has got my character in his hands there, and he is 
going after that.” [5117] 


The same thing occurred when she was asked to identify her signature: 

“Don’t ask me another question, | refuse to answer until my character 
is through being overhauled. You have no right to overhaul my character.” 
[5120] 


Mr. Ranney said she had not been used as a witness because the prose- 
cution could find no record of Sacco’s having worked at Rice & Hutchins’ 
and because there were rumors of her immorality [5119]. At the conclusion 
of her testimony he repeated this statement, adding: 

“it is quite obvious from her conduct here why we did not put her on, 
she would be almost uncontrollable in the courtroom.” [5145] 


When she was cross-examined about a statement she had made to Moore 
in 1920 she accused both Moore and his stenographer of having acted crook- 
edly: 

“You have nothing there that [I said. Don’t confront me with absolute 
crookedness. You will put them behind the bars if you go by that story 
you have got there, what he has got there. You have got this crooked 
Moore’s statements there. How do | know this man here is taking down the 
right statements that I am giving here now. He may be an official court 
stenographer but how do I know anything about hime” [5125] 


She admitted having said that there were two things that kept her out 
of the case, Mrs. Sacco’s pregnancy and fear of Sacco’s friends: 

“__He had something powerful enough to keep me. | don’t care anything 
about that. 
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Unfortunately we do care about this.—It is going to help to convict them 
and put them somewhere. 

You told him that the two things that were keeping you out was the 
condition of Mrs. Sacco and you were afraid of his friends?—yYes. Any- 
body would be in sympathy of her. When a woman’s husband is in jail and 
she is giving birth to two little twins I would have sympathy for her. If 
you were in jail | would have sympathy for your wife. 

Mr. Ranney. That is not proper. 

THe Witness. | know it, but he gets me all worked up. 

Let us get our minds back on this paper. Then you told him about those 
two things, the condition of Mrs. Sacco and your being afraidr—Yes. | have 
always been afraid of those bandits because they will do anything, won't 
they?” [5132] 


She claimed Moore had offered her a bribe to leave the State and said 
she had reported this to Officer Shea: 

“THe Witness. He just asked me the same questions that you men have 
asked me about it, when | saw Sacco, when he worked in the factory, asked 
me if it was half past eleven in the morning, and when I said that one of 
the other men spoke up and said did I know Mrs. Andrews, and | said, ‘No, 
I don’t know Mrs. Andrews,’ and he whispered something but he did not 
whisper so low but what I caught it, he said, ‘Mrs. Andrews said she saw 
him at half past eleven.’ ‘Do you sell shoes in the factory?’ I said, ‘No. 
They do sell them but I don’t sell them.’ Ie said, ‘I guess she is the lady 
that went to buy a pair of shoes. He tried to tell me Mrs. Andrews worked 
in the factory, but | didn't know her. He said, ‘She knows you.’ | said, 
‘How does she know mer’ He said, ‘I don’t know, but | am pretty posi- 
tive that she knows you.’ She said you went by ahead of her that morning. 
I said, ‘1 didn’t turn around to see who it was behind me. After | had told 
him my story the same as | have told you men about seeing him he said to 
me,—he brought these pictures out and he had some of them in a frame in 
the office, they were hanging up in the office that he had, and he showed me a 
lot of other pictures, and | was beginning to get dizzy, and you know when 
you get tired you get stubborn, and I said, ‘Mr. Moore, please cut this thing 
short, it’s getting late and | want to get out home, | am tired from the way 
you have questioned me. Don’t show me those pictures; | don't believe you 
know who Mr. Sacco1s.’ I said, “Those pictures mean nothing to do.’ Ie said, 
‘That 1s Sacco.’ |] said, ‘They might be to you, it isn’t to me.’ ‘Then you know 
him?’ | said, ‘I never kept company with him or anything of the kind but | 
know he is the man that hit my foot.’ He said, ‘I wanted to know if your 
statement is right in that respect.’ ] said, ‘Yes, it 1s." Then when | got through 
I identified the picture. He said, ‘Does this look like the machine that was in 
front of the factory that morning?’ | said, ‘Yes, it does.’ [le turned to the 
other gentlemen and they went into a corner and they talked there for a few 
minutes, | couldn’t hear what they were saying, and Mr. Moore came back 
to me, and he said, ‘You may go,’ but he called this Mr. Mirra and he 
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said—— [5142] 

Who said itp—Mr. Moore. He said, ‘That statement ought to have been 
pretty good,’ and he said, ‘Don’t you know it is pretty good.’ If you gentle- 
men have got a bible here, or I will put my hand on the flag there, which [ 
will do. 

Jupce Grant. [Addressing the witness.] Go ahead. 

THE Witness. He said, ‘Your statements and your story sound pretty 
good. You identify the pictures all right.’ He said, ‘If you saw this picture a 
hundred years from now would you say it was the same picture?’ | said, 
‘Yes.’ Fle said, ‘If you were called into court to testify would you identify 
the same picture?’ I said, ‘Yes.’ He said, ‘Very well then,’ putting his hands 
in his pockets and walking up and down this way [illustrating]. He said, 
“Would you accept $500 to leave the State?’ ] looked right at him and I said, 
“What, sir?’ He said, “Would you accept $500 to leave the State?’ I said, 
“No, sir. Why should I accept $500 to leave the State that I was born and 
brought up inP Why should I leave my State, because | was brought in here? 
Mr. Moore, I absolutely see now that I have been tricked,’ and I said, ‘Mr. 
Mirra, you came into Rice & Hutchins to find out what I had to say and to 
find out what I saw that morning, and you found that out and you brought 
it to Mr. Moore, and you brought me in here to Mr. Moore to take $500 to 
leave my State.’ [ said, ‘No, no, never. If you want to take that $500 you take 
it, and don't call me tn here again, don’t do it, because if you do I will open 
up the case to the Judge and we will find out.’ Now, Mr. Thompson, if you 
believe me or not, that is the truth, Mr. Moore offered me $500, and, Mr. 
Thompson, here is my hand [witness holds out her hand] to seal my truth to 
my God. 

(By Mr. Thompson.) You counted that money and you knew how much 
it was, did your—No. | will not lie, he did not show me the money; I did not 
count the money; he just asked me if I would take it. Had I taken that $500 
and gone out of the State, you know, Mr. Thompson, it would have been 
wrong. 

Did you see any money in his handr—No. 

You told that to the police and the State officials?—I told Mr. Brouillard 
and Mr. Shea, and they congratulated me on my stand. 

That was long before the trial of the caser—Yes, sir, long before it was 
brought in. 

You did not go before the jury and tell the jury about Moore’s offering 
you money, did your—No, sir. Everybody that was decent and respectable 
said that is why Moore never bothered me again. And this Mirra left the 
job and nobody has heard of him since, so | have nobody to prove that that 
$500 was offered me in that place.” [5143] 


She said on further examination by Mr. Thompson: “That’s why when 
Mrs. Andrews made this statement I used to tell the people he made tite same 


offer to me.” [5144] 
She thought that she had not been brought into the case because 
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Moore didn't want it told that he had offered her money. 

“By President Lowell: That 1s not the reason why the Government did 
not call your’”—'‘‘I do not think they knew it.” Mr. Ranney, however, said 
that the Government did know it. [5144] 


She testified that the second man she had seen was Vanzetti and that he 
had said something to Sacco about having to hurry to dig clams, also, that 
she had at the time told this to Moore. (5121, 5122] 

She said she did not know this was Vanzetti until Mr. Moore showed 
her a picture. 


“THE WitNnEss. When | came up the street this man hollered across to this 
man that was Sacco and he said, ‘Hurry up, there I have got to get through 
at half past three. | have some clams to dig.’ If they going after clams, 
you wouldn’t walk after clams. 

Where did this man say he was going to sell his clams?—He did not say. 
He said, ‘I have got to go and get clams at three o'clock.’ | have got to go 
and give music lessons this afternoon, do you know when I am going to give 
the lessons? I have got to get lunch, do you know where | am going to eat? 
You have got my character sticking in your old crop that | am a low woman. 
| have got a chance as well as Sacco and Vanzetti to fight for my character. 
You don’t know those murderers that committed that murder, and | don't. 

Jupce Grant. Remember you want your luncheon. 

THE Witness. | don’t want any lunch, | have got lunch enough listening 
to this man here, he’s good enough lunch for anybody. 

Are you willing to listen to my question?—Ask it. 

Doesn't that refresh your mind to have it suggested to you that at one 
time this man said he had to go down to Providence to sell clamsr—I 
never mentioned Providence, unless | signed it, and was made to sign it. Oh, 
you don’t know the whole story. I am not coming up here for the first time. 
I told the whole story seven years ago. Except for one man—well, I won't 
use no slang—that brought me to Mr. Sacco, and then he said I went there 
voluntarily. I did not go there voluntarily. | didn’t come in here voluntarily. 
Why should I go for murderers? Why should I go for murderers or any other 
people? | did not come in here until I was brought in here.” [5122] 


The witness was then questioned at length about the statement she had 
given Moore in the course of which questioning the following took place: 

“({ Reading]: 

‘Q. What did he look like? A. I didn’t see much of Vanzetti, he looked 
kind of short with a slouch hat on.’ 

Tue Witness. Yes, an ugly, dirty looking thing. Don’t worry, I have 
identified his picture and | will do it again. 

You would like to see him executed? 

Jupce Grant. Mr. Thompson, you are only irritating her. 

I asked you if you would like to see Vanzetti executed? 

Mr. RANNEY. I object to that question. 
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Jupce Grant. What is the object of this?” [5125] 
That question was not pressed by Mr. Thompson. 


The witness referred to an episode which she said had happened at the 
factory in 1908: 

“PRESIDENT Lowe Lt. The testimony is that he threw a last at the boy and 
hit her by mistake. 


THE Witness. Yes; and Mr. Sacco became quite excited with me, and 
he thought it was a terrible thing; but no damage was done. 

What did he do?—He threw a last at this little Denehy boy. 

What did he dor—He hit me by mistake. 

How big was the object that hit your—A shoe last, Mr. Ranney. 

How large? As large as mineP—No, no, or I would have had a broken 
ankle. 

That episode is something that you remember having happened in 1908? 
—Yes, sir. | didn’t really want to tell it. I didn’t mention it to the Govern- 
ment for the fact I didn’t want to hurt poor Mr. Sacco.” [5138] 


The statement taken by Moore was submitted to the Committee. In it she 
had said that the first time she saw Sacco was in 1915 [5146]. 


FRANK JACKSON, the factory superintendent referred to by Miss Packard, 
contradicted her testimony to the effect that she had told him about having 
seen Sacco before the shooting. He said she made no mention of the matter 
until after Sacco’s arrest [5195]. 

Braintree’s former chief of police, GALLIVAN, and the reporter, Moran, 
testified before the Lowell Committee that Lottie Packard had told them a 
few weeks previously, while waiting to see the Governor, that she had made 
a mistake and that she had not really seen Sacco at all [5180, 5184]. 

Gallivan and Jackson also stated to the Committee that Lottie Packard 
was generally known to be unreliable and mentally unsound. Gallivan had 
known her from childhood: 


“She ought to be out in the Brookline Psychopathic Hospital. She is a 

nut. She is crazy, and she has been that way for years. She imagines things. 
DELI 6.3. 

Does she have delusions, is that what you mean?—I don’t know what 
she has. Lottie Packard as a girl was a girl that associated with men ever 
since she was a little girl, and she was a mighty pretty girl, a pretty girl, 
and if there was any records kept by the Board of Health in Braintree you 
will find that there’s lots of young men visited doctors on account of Lottie 


Packard... .” [5174 


Jackson had observed her daily in her work at the factory and had found 
her very accurate in that work, which was to carry things in need of repair 
from various departments to the stitching room. He thought she wu: not 


“all there” [5195]. 
A.LFrep N. LABREcQUE, World War veteran and member of the Mas- 
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sachusetts Legislature, who had been a witness at the trial against the 
credibility of Mrs. Andrews, told the Lowell Committee that he had known 
Miss Packard when he was in the insurance business in Quincy: 


“Did you observe her enough to form an opinion as to whether she was 
in her right mind or not?—lI don’t think she is mentally right, no, sir. 

Tell us on what ground you base that.—She came into our office one Satur- 
day night with her husband and would tell us one story, and another Satur- 
day night she would come in and tell an entirely different story, so much 
so that she would come in my office so many times and tell so many ir- 
responsible statements and she was taking up so much of our time that | 
told her I could not do anything for her. There was no use believing a woman 
of that character. 

Which husband was that, the present one?—The present one. 

Did she talk to you about giving concerts and being a musician?—Re- 
cently she met me in the street one day and | was with Mrs. LaBrecque, and 
she came up to me and threw her arms around my waist and says, ‘If you 
know any children that want to be taught music send them to me because | 
am in the music business.’ So I quickly started moving along with Mrs. La- 
Brecque, I was on Hancock Street and | felt a little embarrassed.” [5159] 


GARDNER JACKSON, a member of the Defense Committee, testified to hav- 
ing tried to check up Sacco’s various employments during 1908. He found 
a former landlady of Sacco’s, Mrs. Calzone, of Milford, who told him that 
when Sacco came there in 1908 he had worked for three months as water 
boy for the Cenedella Construction Company, then as pick and shovel man. 
She thought he had then gone to the Draper Corporation in Hopedale. Jack- 
son visited this concern and interviewed a foreman, Charles Larkin. Larkin 
remembered Sacco quite distinctly as having worked there in the latter part 
of 1908 or early in 1909. The company, however, had no record of his em- 
ployment. That Sacco had had a job there 1n the scrap room of the foundry 
was confirmed by a fellow worker, Peter Finticchio. Jackson next traced 
Sacco to the Milford Shoe Company. These people on account of changes in 
ownership, also had no records, but Mr. F. W. Frost, the office manager, told 
Jackson that he remembered Sacco’s learning his trade there under Mr. 
Kelley and working continuously from 1908 to 1917. [5239, 5240] 

No confirmation was forthcoming of Miss Packard’s statement that Sacco 
had been employed by Rice & Hutchins in 1908. Nor was there any trace 
of his having worked there at any time except the few days in 1918, when 
he was there under an assumed name. Miss Packard did not claim to have 
seen him then. 


6. At the Inquest held in Quincy on April 17th, 1920, seven witnesses testi- 
fied who were not called at the trial or later. Whether any of these persons 
was ever taken to see the defendants does not appear. The minutes of the 
inquest became available for the first time to counsel for the defendants 
just before the conclusion of the Lowell Committee’s hearings. [5305] 
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MERLE L. AVERILL, a salesman for E. C. Hall, who had been in the cob- 
bler shop of Berardini,1 rushed to the street after hearing shots and 
got a glimpse of the face of the man leaning over the side of the escaping 
automobile. He described it as “terribly white; whether from fright or ex- 
citement | don’t know, or whether it was natural | don’t know.” [{403*] 

JoHN MANNEx, an employee of Slater & Morrill, said he had looked out 
of the window, seen a man jump from a small closed car that kept right on 
going and then seen the big car come along. He had not witnessed the shoot- 
ing and could not describe the man he had seen. [436*, 437*] 

SAM M. AKEKE, an employee of Rice & Hutchins, saw the shooting, said 
the two criminals he saw were Italians and looked alike, were of medium 
complexion and wore dark clothes but no hats [447*]. Asked if he could 
identify them he said: “I could not identify them. I was excited and could 
not sleep that night.” He said he had been about twenty feet from the men. 
[448* ] 

Patrick J. WALSH, foreman for Rice & Hutchins, heard the shooting and 
saw the car coming up with two men in it, the driver “stocky built, full face, 
lighter than the man who was standing up with the gun in his hand,” [448*] 
the other “awful dark with thin features.” Fle said he thought he could 
identify these men if he saw them again and believed he had seen the same 
car once before, about a month earlier, with one of the men in it. [449*] 

RALPH L. Del‘orrest, a shoemaker, unemployed at the time of the shoot- 
ing, had noticed two strangers standing around in the Square at about two 
thirty and had seen them walk along Pear] Street to the railroad station where 
he had also observed a Buick car. Both the men and the car had disappeared 
while the witness was in the toilet in the station but a few minutes later he 
had heard shots and had then seen the same car as before come over the 
crossing. He described the driver as “light complected. Had on an army coat 

. smooth face . . . thin, pale cheeks drawn in, either from severe illness 
or fright . . . he looked like a dope fiend” [453*]. The witness thought 
one of the other men was Irish, that both had dark hair, “‘one with the latest 
kind of hair cut up here” [454*]. He said he could identify the chauffeur 
and the two men he had seen in the Square: “The way they looked at me 
was enough.” [455*] 

Donacp WIGHT, bank teller in the Braintree National Bank. situated about 
two miles from South Braintree, said that at about quarter past two on the 
day of the shooting two men came into the bank for change: “As they 
walked into the bank we three felt that they were men to be watched, in fact 
we all saw that guns were ready to stop anything that was started They had 
that character you could pick out in a thousand” [455*]. After hearing of 
the robbery the witness had had the thought that these ren might have been 
of the gang. He said one of them was Italian, dark, with dark, though 
smooth-shaven, beard:—the other, Irish, with face the color of cigarette 
stain and a front tooth missing. [456*] . . 

Jorn C. Hussarb, expressman for Shelley Neal, noticed a car passing his 
house on the line between Holbrook and Braintree going toward South Brain- 


1See p. 284. 
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tree at about two thirty on that day and saw the same car coming back at 
about twenty minutes past four. On the first occasion the engine was skip- 
ping; on the second it was running properly. Both times he had seen three 
men in the car; he thought he could remember two of them [459*]. He 
described the driver as not stocky, possibly Swedish; one of the other men 
had a dark mustache. He was not sure whether or not he would be able to 
identify these men if he saw them again. [460*] 


g. [he Report of the Lowell Committee 


The Lowell Committee did not discuss the identification testimony relat- 
ing to Sacco given at the trial except to say: 

‘“The case has been popularly discussed as if it were one turning mainly 
upon identification by eye witnesses. That, of course, is a part, but only 
a part, of the evidence. As with the Bertillon measurements or with finger 
prints, no one measure or line has by itself much significance, yet together 
they may produce a perfect identification; so a number of circumstances— 
no one of them conclusive—may together make a proof clear beyond 
reasonable doubt. In the case of Sacco the chief circumstances are as fol- 
lows: He looks so much like one of the gang who committed the murder 
that a number of witnesses are sure that he is the man. Others disagree; 
but at least his general appearance is admitted even by many of those who 
ssa identity to resemble one of the men who took part in the affair.” 

>) W 


The Committee referred briefly to the four witnesses who had identified 
Vanzetti: 

“Now there are four persons who testified that they had seen him;— 
Dolbeare, who says he saw him in the morning in a car on the main street 
of South Braintree; Levangie, who said he saw him—erroneously at the 
wheel—as the car crossed the tracks after the shooting; and Austin T. 
Reed, who says that Vanzetti swore at him from the car at the Matfield 
railroad crossing. The fourth man was Faulkner, who testified that he was 
asked a question by Vanzetti in a smoking car on the way from Plymouth 
to South Braintree on the forenoon of the day of the murder, and that he 
saw him alight at that station. Faulkner’s testimony is impeached on two 
grounds: First, that he said the car was a combination smoker and baggage 
car, and that there was no such car on that train, but his description of the 
interior is exactly that of a full smoking car; and, second, that no ticket 
that could be so used was sold that morning at any of the stations in or 
near Plymouth, and that no such cash fare was paid or mileage book 
punched, but that does not exhaust the possibilities. Otherwise no one claims 
to have seen him, or any man resembling him who was not Vanzetti. But 
it must be remembered that his face is much more unusual, and more easily 
remembered, than that of Sacco. He was evidently not in the foreground.” 
[5378z] 


This statement about the smoking car does not seem to find support in 
the evidence. The assistant train master of the New York, New Haven & 
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Hartford Railroad, Daniel F. Ahearn, was asked before the Lowell Com- 
mittee to comment on Faulkner’s description of the car, which was read to 
him. He said that the only part of the description which was correct was 
the existence of a small seat backing on to the toilet. [5224, 5225] 


The Committee said about Gould: 

“He certainly had an unusually good position to observe the men in the 
car; but on the other hand his evidence is merely cumulative, the de- 
fendants having produced a large number of witnesses to swear to the same 
thing, and it is balanced by two other new witnesses on the other side. 
One is Mrs. Hewins, who stated to Mr. Thompson, as appears in one of 
his affidavits, that the bandit car stopped to ask the way at her house and 
that Sacco was driving it. Sacco, if guilty, may have been doing so at that 
moment, or she may have mistaken whether he was behind the wheel or 
in the other place on the front seat. The other witness is Mrs. Tattoni,? 
formerly Lottie Packard, who claims to have known Sacco when he was 
working in the factory of Rice & Hutchins where she also worked, and to 
have seen him at South Braintree on the morning of April 15th on Pearl 
Street. The woman is eccentric, not unimpeachable in conduct; but the 
Committee believe that in this case her testimony is well worth considera- 
tion.” [53780] 


The two persons referred to were in no real sense new witnesses, Mrs. 
Hewins having been under subpoena at the trial and Miss Packard known 
to the prosecution. No explanation was ever given of the failure to call Mrs. 
Hewins. 

Whatever conclusions may be reached regarding the reliability of the 
numerous identification witnesses on both sides, there should at least have 
been no doubt about the utter absurdity of Lottie Packard. In the first place, 
her statement that she had seen Sacco at work at Rice & Hutchins’ in 1908 is 
flatly contradicted by all the known facts of Sacco’s life. That she noticed 
any one at all on the morning of the crime is improbable. Jackson denied 
her statement to the effect that she had spoken to him before the shooting or, 
indeed, until after the arrest. Her account of having seen Vanzetti, too, as 
well as her report of his remark in regard to digging clams, seems the purest 
fancy. Obviously this woman had picked up bits of information about the 
crime and, in her talkative way, and with a view to becoming important and 
receiving attention, had made some of this information her own. It would 
be very remarkable if she alone of all the eye witnesses should have seen 
both Sacco and Vanzetti. 


h. Summary 


As has already been pointed out (p. 308) four witnesses identified 
Vanzetti and seven others picked out Sacco. Only one of these claimed 
to have witnessed the actual shooting, and he, Pelser, had told both 
sides before the trial that he could not identify. His testimony was alsc con- 
tradicted by a number of his fellow workers. All the other eyewitnesses of 
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the shooting either, like Bostock and Wade, refused to identify or said that 
neither defendant was one of the men involved. Three witnesses claimed to 
have seen Sacco in the escaping car: Splaine, Devlin and Goodridge; two to 
have seen Vanzetti: Levangie and Reed. The opportunities for careful ob- 
servation of these witnesses was not great. All except Reed either qualified 
their identification at some time or were reported by others to have said they 
could not identify. Other witnesses with as good or better opportunities for 
observation refused to identify or appeared for the defense. 

Five witnesses placed the defendants in South Braintree before the shoot- 
ing. Heron was the only one to make his identification soon after the crime. 
Not one of these witnesses had any special reason for having noticed his 
man, except, perhaps, Faulkner whose recollection of the kind of railroad 
car he had been riding in was incorrect, and Mrs. Andrews, whose testimony 
was contradicted by a very considerable number of persons and who herself 
retracted it for a time at least. Not one of the witnesses against Sacco was 
at all times consistently positive in the identification. 

It is not surprising that in 1924 Judge Thayer expressed the opinion that 
the verdicts did not rest on the testimony of the eyewitnesses. 


I] 


THE RELATIONSHIP BETWEEN SACCO’S 
PISTOL, THE FATAL BULLET AND THE 
SHELLS 


. The Genuineness of the Mortal Bullet. 

. Captain Proctor. 

. Did the Fatal Bullet go through Sacco’s Gun? 
. The Cartridges found in Sacco’s Possession. 

. Summary. 


eoO.aqQ OB 


HE prosecution claimed that one of the bullets found in the body of 

Berardelli and one of the shells found near the scene of the crime had been 
fired through the Colt automatic pistol which Sacco was carrying when 
arrested. 

Six bullets were taken by the doctors out of the bodies of the two mur- 
dered men and marked by them for purposes of identification. One of these, 
the one which caused the death of Berardelli, was a Winchester, marked by 
Dr. Magrath on its base by three straight lines. It was called bullet No. 3 
at the trial, and introduced tn evidence as Exhibit 18. 

Four shells were picked up at the scene of the crime by an eyewitness, but 
not marked. One of these was a Winchester. It was known as Fraher No. 4, 
or F4. 

In his opening to the jury, on June 7th, 1921, Mr. Williams, Assistant Dis- 
trict Attorney, claimed that the mortal bullet had been fired through a Colt 
pistol. Yet, although he referred to Sacco’s possession of such a Colt, 
he did not at that time claim the bullet had been fired from that pistol. Nor 
did he make any claim about the shells found at the scene of the crime. Mr. 
Williams mentioned that Sacco when arrested had in his possession thirty- 
two cartridges. That six of these were Winchesters, or that there was any 
resemblance between these Winchesters and the fatal Winchester, was not 
at that time remarked. 

At some time during the early stages of the trial, perhaps while the jury 
was being empanelled, Mr. Moore asked Mr. Katzmann whether he in- 
tended to offer proof that any particular bullet had come from any partic- 
ular gun and was privately assured that no such claim would be made. 
Then Moore requested permission to have tests made with Sacco’s pistol to 
make assurance doubly sure and enable his experts to testify this pistol had 
not fired any of the bullets. The right to examine the bullets and the pistol 
had been asked for and granted on the day the jury took its view cf the 
scene of the crime [50]. It does not appear in the record when Moore asked 
for an opportunity to have the experts fire through the pistol; but the tests 
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were held at Lowell, apparently on June 18th, 192! [894, 873]. Thereafter, 
and before Van Amburgh testified on June 21st, Katzmann told Moore that 
he was withdrawing his previous assurance “in the light of the result of 
the experiments.” [5319] 

Expert testimony was accordingly offered by both sides regarding the pos- 
sibility of this mortal bullet’s having passed through Sacco’s pistol. And 
after the trial new experts made voluminous affidavits on the same sub- 
ject. Captain Proctor, of the State Police, who had testified at the trial for 
the prosecution, gave the defense an affidavit explaining his testimony. It 
was claimed by defendants’ counsel that Proctor, at the trial, had misled the 
jury and the Court and that the district attorney or his assistant had been 
parties to the deception. 

Some time after the trial it was noticed that the markings on bullet No. 3 
differed from those on the three other bullets taken by the same doctor 
from the body of Berardelli. For this reason and others counsel for the de- 
fendants for the first time before the Lowell Committee suggested that the 
bullet used at the trial might have been a substitution. 

That a similarity existed between this fatal Winchester bullet and the 
six Winchesters found on Sacco at the time of his arrest was noted by the 
Lowell Committee in its report. No mention of the fact had been made 
during the hearings, or on any earlier occasion. 

Four important questions are thus presented: 

a. Was Exhibit 18 a substitution for the fatal bullet taken from Ber- 
ardelli's body by the doctor and marked by him? 

b. Did Proctor’s testimony at the trial mislead the Court and jury? 

c. Did the fatal bullet and the shell come from Sacco’s pistol? 

d. Did the other Winchester bullets found in Sacco’s possession throw 
any light on the vital issue? 

As a number of technical terms relating to pistols and bullets will be 
mentioned hereafter, a brief description of them may be helpful. The inside 
of the barrel of a pistol is cut in six grooves having a twisting, screwlike 
motion. They give direction to the bullet. In most makes of pistols these 
grooves send the bullet in a right-hand direction, and are said to give a right 
“twist”; in the Colt, the twist is to the left. The grooves of the barrel make 
raised ridges on the bullet as it passes out. These are sometimes called 
“lands.” The parts of the barrel between the grooves are called the lands of 
the pistol, and the cuts made in the bullet by these are known as the grooves 
of the bullet. The measurements of the grooves and lands on a bullet 
and on the pistol through which it has been fired, and particularly those 
of several bullets fired through the same pistol, should, under micro- 
scopic examination appear identical. All the markings are most pronounced 
near the bullet’s base. Imperfections inside the barrel of the pistol may also 
mark the bullet. Such marks are called “pitting.’’ Often they are due to ac- 
cumulations of rust. [See photographs, 3732 1, m, n, s, t] 

When the pistol is fired the hammer drives the firing pin against the cap 
in the center of the shell and makes an indentation which is intended to be 
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in the center of the cap, but which in some cases is not exactly there, and is 
in that event described as being “off-center.” Bulging of the rim around the 
firing-pin indentation, due to unevenness of pressure and difference in hard- 
ness of metal, is known as “flow back,” or “‘set-back,” the term deriving from 
the fact that the metal of the cap is drawn into the chamber or mouth of 
the firing-pin hole. [See photographs, 3732 j, m] 

Marks in the form of slightly raised lines are often found on the cap and 
on the rim surrounding it. These come from the impact of the harder metal 
of the pistol and are a reflection of certain file marks on the pistol itself. It 
is claimed that such imprint makes it possible to determine whether a 
particular shell has been fired through a particular pistol. The part of the 
pistol on which these marks appear is called the breech block. It is a flat piece 
of metal through which the firing-pin moves back and forth, passing freely 
along a projecting cylinder known as the bushing. [See photographs, 3732 
b,j, r] 

On the side of the shell cuts sometimes appear which are due to the action 
of the “ejector,” a mechanism for expelling the used cartridge [See photo- 
graphs, 3732 b, c, k]. The location of such marks is considered another aid 
to the identification of both bullet and pistol. 


a. The Genuineness of the Mortal Bullet 


The Lowell Committee made the following statement: 


“Before the Committee Mr. Thompson suggested that the fatal bullet 
shown at the trial as the one taken from Berardelli’s body, and which 
caused his death, was not genuine; that the police had substituted it for 
another, in order by a false exhibit to convict these men; but in this case, 
again, he offered no credible evidence for the suspicion. Such an accusation, 
devoid of proof, may be dismissed without further comment, save that 
the case of the defendants must be rather desperate on its merits when 
counsel feel it necessary to resort to a charge of this kind.” [5378m] 


The suspicion here mentioned had been expressed in a passing statement 
by Messrs. Thompson and Ehrmann in the brief submitted to the Advisory 
Committee [5373]. It was developed at length by Mr. Ehrmann upon the 
oral argument [5317 and following]. He pointed out that bullet No. 3, 
(the only Colt bullet), had been marked by a clumsier hand and with a 
blunter instrument than the other bullets taken from Berardelli’s body; 
also that the man claimed by the prosecution to be Sacco had been seen to 
pump successive shots straight into Berardelli, wherefore Ehrmann argued 
that more than one of his bullets must have taken effect: 


“Mr. EHRMANN. You have here a number of bullets supposedly fired by 
Sacco, from Sacco’s pistol, into Berardelli, and yet only one bullet, admit- 
tedly, could have been fired through Sacco’s pistol. 

THe CHAIRMAN. You must not suppose we are assuming that, because we 
do not think so. That is not the way I understand the testimony. ; 

Mr. EuRMANN. The testimony will be what it is when you look at it. 
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THE CHAIRMAN. Certainly. One man said that he saw a man shooting 
several shots into Berardelli and then running across the street. 

Mr. EHRMANN. That was not one of the witnesses who identified Sacco.” 
[5318] 


There was at this point discussion about the evidence but no statement by 
the Chairman as to his reasons for disagreeing with the defendants’ counsel. 

Mr. Ehrmann called attention to a matter he had only recently discov- 
ered: that Mr. Katzmann had told Mr. Moore before the trial that the 
prosecution would not claim any particular bullet had come from any 
particular gun, and that after the experiments at Lowell Katzmann had 
withdrawn this statement [5319]. These facts indicated, Mr. Ehrmann con- 
tended, that there had been no Colt bullet in existence before the Lowell ex- 
periments; and he argued there was no evidence that prior to that time any 
one had referred to a Colt bullet [5320]. Mr. Ranney, in answering the con- 
tention, pointed out that Dr. Magrath, he who took the bullets out of Ber- 
ardelli's body and marked them, had identified them at the trial. He said 
he was willing to bring Magrath before the Committee to testify that the 
mark on bullet No. 3 was his mark, characterized Ehrmann’s argument as 
pure speculation and called attention to the fact that it had never before 
been made [5339]. Dr. Magrath did not, however, testify before the Lowell 
Committee. 

During the hearings the subject of this bullet had been brought up on 
cross-examination of Mr. KatTzMANN. Katzmann said the eyewitnesses 
testified that one of the bandits had killed Parmenter and the other, Ber- 
ardelli. He also said that three of the bullets found in Berardelli’s body had 
come from a pistol not Sacco’s. He did not remember what explanation he 
had made to the jury of the fact that only one of these bullets had come 
from Sacco’s pistol, nor did he remember how the bullets had been marked. 
He had never noticed any irregularity on the marks of bullet No. 3. The 
question of substitution had never to his knowledge been raised before 
[5038] and he thought there was evidence at the trial that more than two 
men had fired shots. [5039] 

THomas F. McANarRNEYy, one of Vanzetti’s trial counsel, testified before 
the Lowell Committee that he did not recall that the marks on the bullets had 
ever been called to his attention except insofar as this appeared in the record 
nor that the question of substitution had ever been raised. [5186, 5187] 

Wicpur F. Turner, who had taken the photographs used by I]amilton 
on the motion for a new trial, testified before the Committee that he had 
recently examined the marks on the base of the bullets taken from Ber- 
ardelli’s body. He said there was so tremendous a dissimilarity in the mark- 
ing of No. 3 and that of the others that it looked as though a different in- 
strument had been used for the former bullet [5225]. At the conclusion of 
his testimony Mr. Lowell inquired whether there was any reason for sup- 
posing Dr. Magrath had marked the bullets with the same instrument. He 
pointed out that he had not gotten the three bullets out of the body at the 
same instant. [5228] 
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As will be seen, the identification at the trial by Dr. Magrath was purely 
formal. However, the existence of a Colt bullet before the Lowell experl- 
ments is established by Mr. Williams’ reference to it in his opening. It should 
be noted that at the inquest held on April 17th, 1920, before the arrest of the 
defendants, Dr. Freperick E.uis Jones, who was present at the autopsies, 
described the six bullets taken from the bodies of the two victims. He called 
them “identical,” saying that “they were all fired by the same type of pis- 
tol,” and adding, with reference apparently to all the bullets, that “it looked 
like a Colt cartridge but may not have been a Colt revolver that it was fired 
from.” However he said he had not examined the Berardelli bullets and did 
not feel competent to discuss bullets. [414 *] 

Mr. Ehrmann based his argument that there had been a substitution in 
part on the supposition that Katzmann would not have failed to claim 
Sacco’s Colt had fired the mortal bullet had he known this had been fired 
through a Colt pistol. It is more likely, however, that Katzmann’s original 
position was due to Proctor’s unwillingness to express a definite opinion, as 
will be discussed hereafter. Ehrmann seemed to think that if there was a 
substitution it had been caused by Captain Proctor or by some one in his 
office [5320]. As already noted Ehrmann commented on the curious fact 
that only one of the bullets could have been fired through a Colt and yet 
the man who was said to have used this pistol was described as firing many 
shots point blank at Berardelli. A certain amount of mystery clings to this 
subject. It may, therefore, not be amiss to discuss the testimony relating to 
the finding of the bullets and to the shooting itself. 


Dr. Georce Burcess Macratu, who operated on Berardelli, stated that, 
as he found each bullet in the body, he marked a Roman numeral with the 
point of a needle on its base [112]. The bullet found in the fourth wound 
had been marked No. 3. It was approximately of 32 caliber and slightly 
flattened on one side [117]. Where it entered the body it had made an angle 
of about fifty degrees below horizontal. 

Upon being shown some bullets Dr. Magrath stated that he identified one 
of these as that on which he had placed three vertical marks [118]. This was 
placed in evidence as Exhibit 18. The witness described it as a jacketed bul- 
let of a size consistent with 32 caliber [119]. The other bullets were 
separately shown him and he described these also as jacketed bullets con- 
sistent with 32 caliber. [119, 120] . 

Magrath was unable to say how close to the bodies the pistols which fired 
any of the bullets had been, for powder marks show only at an average dis- 
tance of ten inches [122]. Bullet No. 3 had entered at nearly right angles 
to the skin. The witness did not think the body could have been squarely on 
its back when the bullets reached it, since they had hit the back first. [123] 

He was asked whether the bullet could have been fired by someone stand- 
ing in front of Berardelli when the latter had had one or both knees 1 the 
ground and was leaning forward [129]. Although the record shows an af- 
firmative answer the question was excluded after objection by the de- 
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fendants. [132] 

At no time was Dr. Magrath’s attention particularly directed to the marks 
on the bullets nor was any comparison of the bullets made. On the contrary 
each was restored to the envelope in which it had been kept before the next 
one was taken out [119, 120]. There was no direct testimony at the trial as 
to what Dr. Magrath had done with these bullets; but it would seem he 
turned them over to Officer Scott or to Captain Proctor. At any rate, the 
latter had them in his possession until the trial. [5038] 

The two bullets from Parmenter’s body were described as 32 caliber, steel 
jacketed. One had been taken out of the body by Dr. Nathaniel S. Hunting 
and turned over to Scott [133]. The other, found on the floor of the operat- 
ing room by a nurse and given by her to Dr. Jones, had likewise been en- 
trusted to Scott. [134, 135] 


All six bullets were at the trial shown to CapTaIN WILLIAM H. Proctor, 
of the State Police, who had been active in the conduct of the investigation 
after the crime. He testified that bullets 1, 2, 4, 5 and 6 had been fired 
through a Savage automatic pistol [890-893] ; that bullet 3 must have been 
fired through a Colt because it showed a left hand twist [893]. (Dr. Magrath 
had not been asked about the twist of any of the bullets.) Proctor further 
testified that in his opinion all five Savage bullets had been fired from the 
same pistol. He based this judgment on the similarity of their markings 
[896, 897]. He was not questioned in regard to the origin of these bullets. 

The precise nature of his opinion and that of the other experts on the vital 
question whether Bullet No. 3 had been fired through Sacco’s pistol is being 
here passed over since It 1s to receive separate treatment and does not affect 
the question now under consideration. 


CHARLES VAN AMBURGH, the other expert for the Government, received 
the six bullets from Captain Proctor [912]. As had Proctor, so he also stated 
that No. 3 had been fired through a Colt [916] and the other five, from the 
same Savage automatic pistol; he likewise relied for his conclusion on mark- 
ings on the bullets. [917] 


Defendants’ expert, James E. Burns, testified that the bullets other than 
No. 3 had been fired from a Steyr, 765 mm. pistol which corresponded to a 
32 caliber [1415]. They might also, he said, have been fired through a Sav- 
age or a Walther [1422]. On direct-examination he was not asked whether 
these had all been fired through the same gun, but Mr. Katzmann asked him 
his opinion on the subject. He stated it was impossible to tell whether or not 
they had been fired through the same gun although he had examined them 
carefully. He was asked to look at certain markings and claimed these were 
not the same on the various bullets. [1433] 

The defendants’ other expert, J. Henry FitzGeracp, was asked nothing 
about the five bullets. [1464-1482] 


On the fifth supplementary motion for a new trial an affidavit was made 
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on behalf of the defendants by ALBert H. HAMILTON which was sworn to 
on October 15th, 1923 [3635]. He compared the five so-called Savage bullets 
with five he had discharged through a 32 Savage automatic pistol and con- 
cluded that none of the bullets used at the trial had been fired through a 
Savage. He gave a number of reasons for his conclusions and referred to 
photographs of both sets of bullets [3626, 7; 3732c]. His opinion was that 
they might have been fired through a Harrington & Richardson 32 auto- 
matic pistol [3627]. Nothing was said in his affidavit as to whether they 
had come through the same gun although the statement was made that they 
had come from the same make of gun [3626]. There was no discussion of 
this subject either in the affidavits submitted by the Commonwealth or in 
Judge Thayer’s opinion denying the motion nor on the appeal. 


From the testimony of the experts for the prosecution one would expect to 
find the eyewitnesses of the shooting describing one bandit who fired at 
both Parmenter and Berardelli, and another who, using Sacco’s pistol and 
arriving as Berardelli was already on the ground, fired one fatal shot at him. 
Some such description was given by Mr. Williams in his opening to the 
jury.? He stated that the attention of the victims was gotten by the first man 
on the fence, so that the other man shot two or three shots into Berardelli and 
one into Parmenter [67] and that, as Berardelli fell on his knee, a short, 
swarthy bandit who had lost his cap stood in front of him and fired two 
shots at Berardelli while he was prostrate. This bandit, Mr. Williams 
claimed, was Sacco [68]. A similar but less definite description was given 
by Governor Fuller in his report. 


“The first shot laid Berardelli low in the roadway, and after Parmenter 
was shot, he dropped the money box in the road and ran across the street. 
The money could then have been taken but the murderers pursued Par- 
menter across the road and shot him again, and then returned and fired 
three more shots into Berardelli, four in all, leaving his lifeless form in the 
roadway.” (5378g) 


It is necessary to consider whether these descriptions are consistent with 
the testimony of the eyewitnesses to the shooting. They were: Bostock, 
Wade, Nichols, McGlone, Langlois and Pelser on behalf of the prosecution ; 
Iscorla, Cerro, Gudierres, Foley and Carter on behalf of the defendants. 


James F. Bostock was walking down Pearl Street and had just passed 
Parmenter and Berardelli going up, [187] when he saw a bandit fire at Ber- 


ardelli: 

—‘As I looked down there, this Berardelli was on his knees in a crouched 
position as though he was guarding with his hand over his head, as though 
he was guarding himself, and this man stood off. 

You can get down in front of the jury, if you want to and show that. 
Berardelli was in what position, now?—Berardelli stood as though he was 
in a crouched position, this position [indicating]. This other man stood, 


1 See p. 39. 
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the same as if he stood there [indicating], closer to him than that was to 
him; | shouldn’t think, when he fired, that man was—— 

You haven’t told us that he fired yeti—He stood in that direction and 
fired at him almost as if the man was touching him when he fired at him. 
[188} ... 

Where was Parmenter and where was the other man you say was doing 
the shooting P—Parmenter had left and started across the street in that direc- 
tion [indicating]. 

You say ‘in that direction.’ At what angle with the fence we have been 
talking aboutr—Well, the fence, if this was the fence [indicating], Par- 
menter started to walk in this direction [indicating] very slow, and as he 
got probably twenty-five or thirty feet, he started to go down, and some- 
body caught him. When he started to go down there was a stone and grass 
place and a stone step, and as he started to fall somebody helped him and 
lowered him. | could not tell who it was. 

Tell us what either of the men you say were doing the shooting did after 
you had turned around and how many shots, if any, you heard fired?P—Well, 
I couldn’t say. I should say there was probably eight or ten shots. 

What did you see this man you saw standing over Berardelli did after 
that?—Why, he stood there over him. He shot, I should say he shot at Ber- 
ardelli probably four or five times. He stood guard over him.” [189] 


Bostock said the other bandit had been about five or ten feet from Ber- 
ardelli, looking down the road as if beckoning, and that then the automobile 
had come up. He had seen another man get out of the car or off the running 
board and help these two men put the boxes into the car. [190] 


He testified further: 


‘How many shots did you see the man who was standing over Berardelli 
fire’—He fired, one, two, three, why, I should say he fired five, and he fired 
two at me. 

And how many shots, if any, did you see the second bandit fire, the other 
man who was standing there with the paymastersr—-Why, I should say he 
shot probably two, I should say he shot about the same number. 

In which direction, then, did he shoot, as far as you saw himr—He shot 
at Parmenter twice as he stood in front of him. As Parmenter walked across 
the street, he shot twice where he was going, to his back. 

Any other shots from himr—Not that | could see. 

Did you see any shots from the man you described as the third bandit P— 
No, sir.” [191] 

Bostock thought the man who was shooting Berardelli reloaded his gun 
[194]. He was unable to identify the defendants. [195] 


Lewis L. Wapbe had just filled an automobile with gasoline directly in 
front of Slater & Morrill’s factory [202] when he saw Berardelli in a crouch- 
ing position and Parmenter running. He saw a man shoot twice at Ber- 
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ardelli [203]. He did not see the other bandit do any shooting but he had 
heard two shots before he looked up: 

“Did you see that man you just described do any shooting?—No, sir. 

How many shots did you see the man in front of Berardelli firePp—Two or 
three. I think it was two. 

How many shots did you hear fired before you looked up to see what was 
going onr—Two. 

How many shots in all did you hear fired? —About five.” [211] 


Wade at one time had thought Sacco was the man who shot Berardelli 
[205] but he changed his mind and became uncertain because a few weeks 
before the trial he saw a man who resembled the bandit. 


ANNIE NICHOLS, from the kitchen of her house near the excavation for the 
restaurant, saw a man chase Parmenter across the street and put two shots 
into him and then heard a shot from behind the pile of bricks [257]. Be- 
fore the shooting she had seen one of the men on the fence speak to Ber- 
ardelli and then chase Parmenter. She saw no shots fired at Berardelli but 
saw the second bandit move towards him when he was lying on the ground. 
[258] 


James E. McG.Lone was driving a drag taking stones out of the excava- 
tion. He heard some shots fired and saw a fellow hold the guard by the 
shoulder and fire a couple of shots: 

“Now, you place me just the way Berardelli was there —He was up against 
the fence, and this fellow had him by the shoulders. He had a black pistol 
in his hand, flat on both sides. There was a couple of shots he fired when 
he held him this way. I saw him going down like that. 

Who do you mean by ‘him’ ?—Berardelli going down like that. 

How was he facing when he went down?—He was facing towards me, 
across the street. 

As | am facing nowP—Yes. 

Show the jury how he went down?—He went down like that [illustrating]. 

At that time where was Parmenterr—Parmenter was coming this way 
across the street. 

How far was he from Berardelli when you saw the bandit have hold of 
Berardellir—I should say about twenty feet. 

| The witness returns to the stand. ] 

Did you see any other bandit near the scene at that time?—No, sir. 

How many men did you see there, that you saw in the bunch up against 
the fencer—I saw three at the time. 

Who were they?—Two bandits and this Berardell1. 

There were two there and Berardellir—Yes, two and Berardelli. 

At that time you say Parmenter was coming across the street?—Yes. 

What did you see the other bandit, not the one that had hold of Ber- 
ardelli, do,—the other oneP—He started with a black bag.” [268] 
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McGlone said he had seen no shots fired at Parmenter [272]. He could 
not say whether the men he had seen were the defendants. [276] 


Epcar C. LaNGLo!s saw the shooting from a window on the second floor of 
the Rice & Hutchins factory. He saw two dark men firing at Berardelli, one 
in back and one in front [279]. He could not tell how many shots were fired 
and did not see Parmenter until the latter was picked up: 

“There were two, as | understand it?-—Two men, both were firing rapidly. 

What kind of a gun did each one haver—I do not remember. 

You spoke of one. Do you think both were the same kindP—Both seemed 
to me the same kind, rapid-firing. 

Do you remember at what level they held those gunsP—TIn this way [in- 
dicating], just about like this [indicating]. 

About that level. You are raising your arm to a point a little below the 
level of your shoulder. Is that itPp—Just exactly as ] came away from—— 

I say, you are raising it to a little below the level of your shoulder—You 
say I raised itr 

I say, you raised your arm to a point which 1s a little below the level of 
your shoulder r—Y es. 

I am simply trying to get this in the record.—Yes. 

Do you know how many shots you heard or saw while those men were in 
that position?—I do not remember. 

You say you went back to telephone?—lI did. 

How long were you away telephoning?r—I did not time myself. [ ran, sir. 

Can you estimate, simply for our benefit hererp—A minute or two. 

And you came back to the same window ’?—Y es. 

Now, what was the position of the actors in this scene when you got back? 
—J[ just glanced down. They were both firing and then I looked back, 
pushed my help baci. 

Where was Berardelli when you got back?—The same place. 

Standing up’—Yes, well, just creeping down. 

When you say ‘creeping down’-—— —Lowering down, slowly. 

Sagging, you meanr—Sagging down. 

Had he changed his position on the sidewalk?’—No, sir. 

Had the bandits changed their general position?—No, sir. 

Did you see Parmenter at that time?—No, sir. 
pan you see Parmenter at any time’—Just when they picked him up.” 

I 


He saw one of the men fire back at Berardelli from the automobile [282]. 
He, too, was unable to identify the defendants. [288] 


Lewis PELser, on the first floor of the Rice & Hutchins factory, heard 
three shots, then opened the window where he was working and saw a 
bandit put the last of four shots into Berardelli [292]. He saw no one else 
and only saw one shot fired [293]. The man he saw was “‘a dead image of 
Sacco” [294]. He saw Parmenter fall after the same man had sent a bullet 
towards him. [295] 
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Pepro Iscorta, a Spaniard working on the excavation, saw a light man 
shoot the paymaster and a dark man shoot the police officer [1097]. These 
were not the defendants [1098]. The man who shot the paymaster shot him 
two or three times and followed him across the street [1100]. That man did 
not fire any shots at the policeman [1101]. Only one man shot the policeman 
and he fired about seven or eight shots. [1102] 


Henry Cerro, another laborer at the excavation [1105], saw a light man 
shoot someone [1106]. There were two shots fired [1109]. The man who was 
killed was going across the street and the man who fired was neither of the 
defendants [1110]. The witness later learned that the man killed was the 
paymaster. [1112] 


SIBRIANO GubDlIERRES, another laborer at the excavation, saw two different 
bandits, one light and one dark, neither of them a defendant, each shoot a 
different man [1113-1110]. Several shots were fired. [1119] 


WILLIAM GiBson FoLey, a chauffeur working at the excavation, [1589] 
saw two men whom he could not describe shoot [1593, 1594]. He heard a 


shot fired by one of the bandits at one of the men while crossing the street. 
[1598] 


EDWARD CarTER, who was in the Slater factory, saw four men at the time 
of the shooting but did not know what was going on. [964] 

“Did you see any of 1t-—Well, | couldn't say that I saw the shooting. I 
saw a man drop on the ground; | didn’t know whether he was shot or some- 
body knocked him down. 

Did you see anything else in the neighborhood where the man dropped on 
the ground?—|! don’t think I did. 

How many men did you see,—more than one that dropped on the ground? 
—J] didn’t stop to count them, because | thought first when I saw it it was a 
crowd of boys.” [964] 


On cross-examination, however, Carter admitted he had testified at the 
inquest on April 17th, 1920, that a man had stepped out of the car and had 
struck Berardelli down [967]; he said the sun had been shining in his face 
at the time and that he had not seen Parmenter. [968] 


At the inquest held on April 17th, 1920, Wade, Nichols, McGlone, Langlois 
and Carter testified. Mrs. NicHoLs said that a short, stout man, who had 
stopped Berardelli at the fence, must have actually killed him instantly 
{396 *] and that the same man chased Parmenter and put two shots into 
him [398 *]. Later she said that both the men who were at the fence fired 
at Berardelli [400 *]. McGLone’s testimony was practically the same as at 
the trial [420, 421 *], and Wabe said that one man shot twice at Berardelli 
and two others went after Parmenter [441 *]. He felt very certain that the 
bandit and Berardelli had known each other [444 *]. LANGLots’ te*::mony 
was that two men fired at Berardeili as fast as they could [445 *]. CarTEr, 
in addition to giving the testimony about which he was cross-examined at 
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the trial, also said there had been two cars, and that he thought the man 
who shot Berardelli had got out of the first car to save the bandit who was 
running with the money to the second car [434 *]. That there were two cars 
present was also testified to by a man named Mannex. [436 *] 


To sum up: Bostock saw two men, one who shot four or five times point 
blank at Berardelli, a different one who shot twice at Parmenter. Iscorla and 
Gudierres both saw two, each of whom shot at a different man several times. 
W ade and McGlone saw one man (who apparently looked like Sacco) firing 
two shots at Berardelli. Pelser saw one man fire the last of four shots at 
Berardelli and the same man shoot at Parmenter; and he identified the man 
as Sacco. The only witness at the trial who saw two men fire at Berardelli 
was Langlois, and he could neither identify the defendants nor give the 
number of shots. The remaining witnesses saw nothing which would throw 
any light upon the subject. 

It therefore appears that no witness claims that one man shot only one 
bullet into Berardelli. Nor did any witness see a bandit use two pistols. 
There is no testimony which accounts for the single bullet from Sacco’s 
Colt, but only testimony which accounts for the bullets from the Savage or 
Steyr pistols. Moreover, the eyewitnesses contradict the claim of the two 
Government experts that the five so-called Savage bullets were fired through 
the same single gun, and support the defendants’ expert, Burns, on this 
point. 

There is, of course, no direct testimony that Exhibit 18 was a substitu- 
tion for the real bullet No. 3. Nevertheless its genuineness appears to de- 
pend upon one of the bandits having used two pistols. For this there is also 
no evidence. 


b. Captain Proctor 


WitttamM H. Proctor of Swampscott, Massachusetts, had been Captain 
of the State Police for sixteen years, having been on the force twenty-three 
years altogether. After the South Braintree shootings he was called to that 
place and to Brockton and given possession of various bullets and shells. 
He testified that he had examined different makes of pistols and cartridges 
and had testified in over one hundred capital cases [886]. He was shown 
the mortal bullet, Exhibit 18, and asked whether he had any opinion as to 
its having been fired through Sacco’s pistol. He gave his opinion: 


“And what is your opinionP—My opinion is that it 1s consistent with be- 
ing fired by that pistol. 

Is there anything different in the appearance of the other five bullets—— 
—Yes. 

Just a minute, | had not completed. ——the other five bullets to which | 
have just referred, which would indicate to you that they were fired from 
more than one weapon ’?—tThere is not. 

Are the appearance of those bullets consistent with being fired with the 
same weapon’—As far as I can see. 


AT THE TRIAL—MoTION FoR NEw TRIAL 343 


Captain, did you understand my question when I asked you if you had 
an opinion as to whether the five bullets which you say were fired from an 
automatic type of pistol were fired from the same gun?—lI would not say 
positively. 

Well, have you an opinion?—I have. 

Well, that is what I asked you before. I thought possibly you didn’t un- 
derstand. What is your opinion as to the gun from which those four were 
fired?—My opinion is, all five were fired from the same pistol. 

What is the basis of your opinionr—By looking the marks over on the 
bullets that were caused by the rifling of the gun. It didn’t seem to cut a 
clear groove; they seemed to jump the lands, and seemed to make a differ- 
ent mark than the lands would make.” [897] 


In this testimony the frequent use of the word “consistent” should be 
noted, since question arose later as to what meaning had been given to the 
word by Court and jury. 

Proctor was not cross-examined on this subject. 

In connection with the fifth supplementary motion there was filed an 
affidavit by Proctor, sworn to on October 23d, 1923. 


“| was associated with the prosecution of the defendants in this case and 
I had in my custody for a considerable time the Colt automatic pistol taken 
from the defendant Sacco at the time of his arrest, the cartridges taken from 
him at the same time, the so-called Fraher shells picked up on the ground 
at the time of the murder and some other exhibits in the case not material 
for the purpose which I understand from Mr. Thompson is the subject matter 
of this statement. 

“| also had in my custody and made examination of from time to time, 
with great care, the bullets said to have been taken from the body of Berar- 
delli, all except one of which were, as | testified at the trial, fired from a pistol 
which was not a Colt automatic pistol. One of them was, as I then testified 
and still believe, fired from a Colt automatic pistol of 32 calibre. 

“During the preparation for the trial, my attention was repeatedly called 
by the District Attorney and his assistants to the question: whether | could 
find any evidence which would justify the opinion that the particular bul- 
let taken from the body of Berardelli, which came from a Colt automatic 
pistol, came from the particular Colt automatic pistol taken from Sacco. I 
used every means available to me for forming an opinion on this subject. 
I conducted, with Captain Van Amberg, certain tests at Lowell, about which 
I testified, consisting in firing certain cartridges through Sacco’s pistol. At 
no time was | able to find any evidence whatever which tended to convince 
me that the particular model bullet found in Berardelli’s body, which came 
from a Colt automatic pistol, which | think was numbered 3 and had some 
other exhibit number, came from Sacco’s pistol and I so informed the Dis- 
trict Attorney and his assistant before the trial. This bullet was what is com- 
monly called a full metalpatch bullet and although | repeatedly talked 
over with Captain Van Amberg the scratch or scratches which he claimed 
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tended to identify this bullet as one that must have gone through Sacco’s 
pistol, his statements concerning the identifying marks seemed to me en- 
tirely unconvincing. 

“At the trial, the District Attorney did not ask me whether I had found 
any evidence that the so-called mortal bullet which | have referred to as 
number 3 passed through Sacco’s pistol, nor was I asked that question on 
cross-examination. The District Attorney desired to ask me that question, 
but | had repeatedly told him that if he did I should be obliged to answer in 
the negative; consequently, he put to me this question: ‘Q. Have you an 
opinion as to whether bullet number 3 was fired from the Colt automatic 
which is in evidence?’ To which I answered, ‘I have.’ He then proceeded. ‘Q. 
And what is your opinion? A. My opinion is that it is consistent with being 
fired by that pistol.’ 

“That is still my opinion for the reason that bullet number 3, in my judg- 
ment, passed through some Colt automatic pistol, but | do not intend by that 
answer to imply that | had found any evidence that the so-called mortal bul- 
let had passed through this particular Colt automatic pistol and the District 
Attorney well knew that | did not so intend and framed his [3642] ques- 
tion accordingly. Had | been asked the direct question: whether | had found 
any affirmative evidence whatever that this so-called mortal bullet had 
passed through this particular Sacco’s pistol, | should have answered then, 
as | do now without hesitation, 1n the negative.” [3643] 


Mr. Katzmann, replying to this affidavit said: 

‘I, Frederick G. Katzmann, being first duly sworn, on oath, depose and 
say, that I have read the affidavit of Capt. William H. Proctor dated October 
20, 1923; that the said Captain Proctor examined the four bullets which had 
been recovered from the body of Berardelli, and the Sacco pistol, in the 
summer and fall of 1920, and he informed me that three of the said bullets 
were, in his opinion, fired from a 32 calibre Savage automatic pistol, and 
that the fourth of said bullets had heen fired from a 32 calibre Colt auto- 
matic pistol; that later, and prior to his testifying, Captain Proctor told me 
that he was prepared to testify that the mortal bullet was consistent with 
having been fired from the Sacco pistol; that I did not repeatedly ask him 
whether he had found any evidence that the mortal bullet had passed 
through the Sacco pistol, nor did he repeatedly tell me that 1f | did ask him 
that question he would be obliged to reply in the negative.” [3681 ] 


Mr. Williams’ answer was more explicit: 

“T first met Captain William H. Proctor during the trial of these cases at 
Dedham. | knew that he had made an examination of the bullets taken from 
the body of Berardelli and asked him what this examination had disclosed. 
He told me that he had compared these bullets with bullets in his possession 
which had been pushed by him through various types of pistols, and which 
had taken the rifling marks of these pistols. He said such comparisons showed 
that the mortal bullet (later exh. 18) had been fired in a Colt automatic and 
the other three in a Savage automatic. I asked him if he could tell in what 
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pistol this so-called mortal bullet was fired and he said that he could not 
although the marks upon it were consistent with its having been fired in the 
Sacco pistol. He said that all he could do was to determine the width of 
the landmarks upon the bullet. His attention was not repeatedly called to 
the question, whether he could find any evidence which would justify the 
opinion that this bullet came from the Sacco pistol.” [3682] 


In March, 1924, before this motion was decided, Proctor died [4132]. 
Judge Thayer wrote a separate opinion on the Proctor matter. It follows in 
full: 


“The Proctor affidavit, upon which a motion for a new trial is based, is a 
most unusual one. This is so because the then District Attorney of [3698] 
Norfolk County is charged with unprofessional conduct, in that he ‘framed’ 
certain questions with a view of obtaining testimony from Captain Prector 
that he (the District Attorney) knew was not true and which was prejudicial 
or might be prejudicial to the defendants. 

“In his affidavit, he charges the District Attorney (who was then Mr. Katz- 
mann) with ‘framing’ questions knowing that the answers to which would 
imply that the mortal bullet (the one that killed Berardelli) was fired 
through the Sacco pistol. As a matter of fact, Assistant District Attorney 
Williams conducted the examination of Captain Proctor. Of course, each of 
said attorneys was entitled to have the specific charges made against him un- 
less there was a conspiracy between the two to ‘frame’ questions fraudulently 
for the purpose of obtaining answers from Captain Proctor that were not 
true. 

‘Now let us examine the questions and answers carefully, to see if the 
charges made are consistent with the facts: 


“Questions and Answers 


“OQ. (By Mr. Williams.) Have you an opinion as to whether bullet number 
3 was fired from the Colt automatic which is in evidence? 

Mr. McANARNEY. Will you please repeat that question? 

The question was repeated as follows: 

Q. Have you an opinion as to whether bullet number 2 [sic] was fired from 
the Colt automatic which is in evidencer A. | have. 

Q. What is your opinion? A. My opinion is that it is consistent with being 
fired from that pistol. 

“In my judgment, the questions propounded by Mr. Williams were clearly 
put, fairly expressed, and easily understood; they have been so commonly 
used by experienced trial lawyers throughout the Commonwealth for so many 
years that they have become almost stereotyped questions. It cannot be said 
that Captain Proctor did not have time to fully understand and appreciate 
the full meaning of the questions propounded to him, because the first one 
was put twice to him before he answered. 

“Let us now carefully consider the questions and answers by applying to 
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them the usual tests of ascertaining facts. Were any of these questions 
‘framed’ by Mr. Williams on account of any unworthy or improper mo- 
tive? Study the fairness of the questions propounded by Mr. Williams, with 
the view of determining whether or not Captain Proctor did not have the 
fullest opportunity to express his honest opinion. Is there any hidden mys- 
tery or unworthy concealed motive in the first question, which 1s as follows: 
‘Have you an opinion as to whether bullet number 3 was fired from the 
Colt automatic which is in evidence?’ Bullet No. 3 was the mortal bullet, 
and the only Colt automatic which was in evidence was the Sacco pistol. 

“Is there anything about that question that any man who has been a mem- 
ber of the State Police for over thirty years could not easily and [3699] 
readily understand, if he was then in full possession of his mental faculties 
and was desirous of expressing his true opinion? Was there any power un- 
der the sun that could have prevented him from expressing his honest con- 
Viction at that time? 

“Now, what was his answer to the question which was as follows: ‘Have 
you an opinion as to whether bullet number 3 was fired from the Colt auto- 
matic which is in evidence?’ His answer was: ‘I have.’ So now it is ab- 
solutely certain that Captain Proctor had then formed an opinion on that 
question. 

“Now, let us consider the next question, which was as follows: ‘And what 
is your opinion?’ Is there anything unfair or improper in that question? 
By that question, did not Mr. Williams invite Captain Proctor to state his 
true opinion at that timer 

“In the first place, let us inquire what was Captain Proctor’s answer to that 
question. It was as follows: ‘My opinion 1s that it is consistent with being 
fired through that pistol. Certainly there is no ambiguity, doubt or uncer- 
tainty in that answer. 

“Captain Proctor now says that had he been asked if he found any affirma- 
tive evidence that the mortal bullet passed through the Sacco pistol, he would 
have answered then ‘as | do now, without hesitation, in the negative.’ As | 
said before, it is not a question of how he would answer at the time he signed 
the affidavit, but what did he in fact and truth answer at the trial, and what 
did he then mean. 

“My next inquiry ts this: To test the accuracy of the statement of Captain 
Proctor, let me make the inquiry: When Mr. Williams asked him for his 
opinion, in reply to the question whether the bullet number 3 (the mortal 
bullet) was fired from the Colt automatic in evidence, why did he not then 
answer, without hesitation and 1n the negative? \n other words, why did he 
not answer that it was his opinion that the mortal bullet did not pass through 
the Sacco pistol? For no witness who ever went upon the witness stand had 
a better opportunity to express his true opinion than did Captain Proctor 
at that time. 

“Again, if Captain Proctor found no facts in his examination that would 
warrant the opinion that the mortal bullet did pass through the Sacco pistol, 
if he was then desirous of expressing his true opinion, why did he then use 
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the expression that it was ‘consistent with it.’ The word ‘consistent’ was 
selected by Captain Proctor and not by Mr. Williams. 

“Again, | ask, if Captain Proctor found no facts that caused him to be- 
lieve that the mortal bullet passed through the Sacco pistol, why, when he 
had a perfect opportunity so to do, did he not say that his opinion was then, 
as it is now, that it was not consistent with it? Can it be possible that Cap- 
tain Proctor’s mental condition was in such a state at the time of trial that 
the words ‘consistent with’ and ‘inconsistent with’ had the same meaning 
to him? 

“In other words, 1t must be too plain for discussion that one cannot very 
well have an opinion that it was consistent with the mortal bullet having 
passed through the Sacco pistol and at the same time be inconsistent. [3700] 

“Again, I am asked to believe that when Captain Proctor testified in court 
to the effect that when he said it was consistent with being fired through the 
Sacco pistol, he intended to mean that it might have been fired through 
any 32 calibre Colt automatic, and that was all. 

“Now, let us throw the searchlight of careful investigation on that state- 
ment. If it is true, why after searching through his vocabulary of expressions 
did he select, of his own volition, the words ‘that pistol’r For, it must be 
1emembered that the only pistol at that time that he had been offered in evi- 
dence was the Sacco pistol; therefore, | must find that the use of those words 
‘that pistol’ can apply to only one pistol, and that pistol was Sacco’s pistol. 

“Now, let us proceed further with this inquiry. with the further object of 
ascertaining what was then the real situation. Counsel for the motion, with 
great earnestness and force, argued that the true interpretation of this af- 
fidavit is as follows: that the District Attorney, knowing that Captain Proc- 
tor honestly believed that the mortal bullet was not fired through the Sacco 
pistol, by prearrangement with Captain Proctor prevailed on him to com- 
promise the truth, in that Captain Proctor should testify that 1t was his 
opinion that it was consistent with its having been fired through the Sacco 
pistol. In other words, that Captain Proctor, by prearrangement (which 
means intentional) compromised the truth with the District Attorney by his 
(Captain Proctor’s) testifying knowingly to something that was false. 

‘| do not believe that the interpretation of counsel for the motion is the 
true one. Neither do I believe that Captain Proctor would like this interpreta- 
tion, for if it is true it places him in the very unfortunate position of testify- 
ing intentionally to something that was false. Knowing Captain Proctor as 
I do, | do not take any stock whatsoever in this interpretation; neither do | 
think that Captain Proctor would like to either. If I did, I feel that | would be 
doing a tremendous injustice to him and this, under no circumstances, will 
I do. I have referred to this matter for the purpose of showing its absurdity 
and the length to which counsel, in their over-enthusiasm during heated dis- 
cussion, will sometimes go; for this conclusion, like all other conclu+. ns, 
becomes illogical, unreasonable and unsound when not constructed on the 
solid foundation of established facts and truth. 

“Now, let us see what Captain Proctor did intend to say when he testified, 
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and what was the probative effect of his testimony. Captain Proctor was not 
at the time of trial a most impressive witness. Counsel for the defendants 
had considerable difficulty in holding him to the questions put. He testified, 
among other things, that he knew little, if anything, about pistols or am- 
munition or even the purpose of the breech blocks of pistols, which in many 
cases play a very important part in identifying the pistol through which a 
certain bullet was fired; he also admitted his knowledge on this question was 
limited to the measurements of lands in the barrel of pistols and the land 
cuts on mortal bullets. This is only one step toward identification, but many 
other things are necessary to a reasonably [3701] certain identification. 
Some of these other things Captain Van Amburgh found and testified to. 
With his limited knowledge, Captain Proctor did not testify that the mortal 
bullet did pass through Sacco’s pistol, but that from his examination of the 
facts it was simply consistent with it. 

“Now, what did bis examination reveal? He satisfied himself from his in- 
vestigation so that he testified positively that the mortal bullet passed 
through a .32 calibre Colt automatic pistol. This was one step toward estab- 
lishing the identity of the bullet that passed through the Sacco pistol, and it 
was a very important one. He also made measurements of the width of the 
lands in the barrel of the pistol and he gave the width of the land cuts or 
grooves on the fatal bullet as .060, the latter measurement being exactly the 
same as was that of Captain Van Amburgh, and, from such examination, 
his opinion was that it was ‘consistent with its being fired’ through Sacco’s 
pistol. This is a long way from saying that it was his opinion that in fact it 
did pass through the Sacco pistol. 

“Now, let us ascertain how counsel on both sides interpreted this opinion 
of Captain Proctor now under consideration. | have taken the pains to 
examine the record. | found that counsel for defendants, in cross-examination 
of Captain Proctor, were so well satisfied with its lack of probative weight, 
that he was not asked a single question as to the passing of the mortal bullet 
through the Sacco pistol. But, when we examine the record with reference to 
the cross-examination of Captain Van Amburgh, who did so testify, hours 
were consumed on him with inquiries that referred exclusively to this partic- 
ular subject. The testimony of Captain Proctor, on the other hand, was evi- 
dently so satisfactory in its probative effect that able counsel did not think 
it worthy of one single question in cross-examination. Here speak volumes. 

“Again, although it was claimed in argument by counsel for the defendants 
that the District Attorney fraudulently ‘framed’ a question to Captain 
Proctor because of his standing at the head of the State Police, yet the 
record shows a clear refutation of the imputation because it shows that the 
District Attorney himself, regarding Captain Proctor’s testimony as of little 
weight, did not, in his final argument which consumed nearly four hours, 
once call Captain Proctor by name. 

“Again, it was argued that the court understood that Captain Proctor testi- 
fied to the effect that the mortal bullet was fired through the Sacco pistol. 
This is another interpretation of counsel that I do not agree with. Of course, 
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the Court referred to this matter in the following language: ‘to this effect, 
the Commonwealth introduced the testimony of two experts, Messrs. Proc- 
tor and Van Amburgh; on the other hand, the defendants offered the testi- 
mony of two experts, Messrs. Burns and Fitzgerald; to the effect that the 
Sacco pistol did not fire the bullet that caused the death of Berardelli.’ 

“It ts not the duty of the Court, in charging a jury, to deal with the weight 
and probative effect of testimony of witnesses. The statute expressly for- 
bids the Court so to do. And, furthermore, it was clearly the duty of the 
Court to say, referring to the testimony of Captain Proctor, that [3702] 
there was some testimony notwithstanding its frailty that tended to prove 
this fact in question, for Captain Proctor did testify that some Colt .32 
calibre automatic fired the fatal bullet. Again, he testified at least to one 
measurement that corroborated the testimony of Captain Van Amburgh, 
who testified that he was of the opinion the fatal bullet was fired through 
the Sacco pistol. From these facts Captain Proctor testified that it was his 
opinion that it was consistent with it. Therefore, it was a mere statement 
to the jury of the testimony of Captain Proctor that tended to prove a 
certain proposition; but, so far as proving it is concerned, that was clearly 
within the province of the jury. 

“FINDING OF FAcTs 

‘T sincerely hope that | have not dealt unkindly or unfairly in what I 
have said concerning this affidavit. | fully appreciate the fact that age had 
left its heavy burden upon this man’s shoulders, after a great many years 
of honorable service to the Commonwealth. But it must be remembered 
that it was his affidavit that has made it very distasteful and unpleasant 
to me in determining the merits of this motion. For it must also be remem- 
bered that it was he who charged the District Attorney, Mr. Katzmann, 
and his then assistant, Mr. Harold P. Williams, with misconduct in their 
respective offices, which misconduct assailed their honor, their integrity, 
and their solemn obligation that they were then under to the Common- 
wealth, to the defendants and to the Court; for it must ever be borne in 
mind that their honor, reputation and high standing at the bar were dear 
and precious to them: and, before these excellent human traits, which are 
so essential and important to every honorable lawyer throughout the Com- 
monwealth, are taken away (traits of character which, if taken away, can 
never be restored), they have a perfect right to ask that their accuser shall 
furnish evidence against them that is clear, satisfactory and convincing. 
Metaphysical argument and illogical conclusions based thereon by skil- 
ful counsel should never prevail against pure logic that 1s based upon 
established facts. 

“Therefore, in determining the merits of this motion, | have endeavored, 
to the best of my ability, to ascertain what are the facts, because such ascer- 
tainment is the only guiding star to truth; for the ascertainment ci truth 
in all controverted questions of fact is and always has been the supreme 
command of the law, and as long as we obey it, the safety and protection 
of the people of the Commonwealth will rest secure. 
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“COUNTER-AFFIDAVITS 

“With my findings of facts, it is unnecessary for me to state at length 
and in detail the contents of the counter-affidavits of Messrs. Katzmann 
and Williams.—they are clear and convincing. | cannot, however, close 
this phase of the matter without saying that | carefully watched the con- 
duct of both Messrs. Katzmann and Williams in the trial of these cases 
[3703] for nearly seven weeks, and I never observed anything on their 
part but what was consistent with the highest standard of professional 
conduct. 

“DECISION 

“For the reasons hereinbefore given and others not herein specifically 
mentioned, I find that the defendants have not established, by a fair pre- 
ponderance of the evidence, any of the material allegations in the so-called 
Proctor affidavits which would warrant me in granting a new trial. There- 
fore. exercising every authority vested in me by law that relates to the 
granting of motions for new trials, | decline to grant this motion for a 
new trial on the Proctor affidavit, and the same is herein and hereby denied.” 


[3704] 


In this decision Judge Thayer is unable to suggest anything which Proc- 
tor might have meant more than that the bullet might have been fired 
through any Colt. This meaning, however, the judge disavows. 


On appeal the Supreme Judicial Court called the question one of fact 
for the Judge, and said that his conclusion that no misconduct by the 
District Attorney had been established could not be reviewed: 


“The defendants do not controvert the unbroken practice, both under the 
statute and at common law respecting motions for new trials, not to ex- 
amine the original trial for the detection of errors which might have been 
raised by exceptions taken at the trial; or that the judge when instructing 
the jury may state his recollection of evidence. Commonwealth v. Dascala- 
kis, 246 Mass. 12, 24. Commonwealth v. Walsh, 196 Mass. 369, 370. They 
charge that a successful attempt was made to mislead the court, the jury, 
and the defendants’ counsel by the deliberate suppression of material evi- 
dence which, if introduced, would have been favorable to them. It was the 
duty of the district attorney to select able and unprejudiced experts who 
would testify without partiality or bias against the defendants, Attorney 
General, petitioner, 104 Mass. 537, 544. And if through the purposed con- 
duct of the representatives of the Commonwealth prejudice was deliberately 
created, the question would be presented, whether justice had been done 
and if not done whether a new trial, at least as to the defendant Sacco, should 
be ordered. The question. therefore, before the judge on all the affidavits 
was one of fact. As we have said: he presided at the trial, instructed the 
jury and had the affidavits before him. It would have been sufficient if, 
having so determined, he denied the motion and nothing more. But instead 
he deemed it his duty to file a decision which is made by the appendix to 
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the bill a part of it. This mode of procedure however, did not change the rule 
that the question of granting a new trial even in a capital case, or [4356] di- 
narily rests on the sound discretion of the court. The credibility of the 
affiant Proctor, even if his affidavit is read in connection with the affidavits 
of Hamilton and Gill filed by the defendants, was for the judge, who, among 
other things, expressly found that neither the district attorney nor his as- 
sistant intentionally solicited an ambiguous answer to the questions under 
consideration for the purpose of obtaining a conviction. The burden was on 
the defendants to establish wilful misconduct of the prosecuting officers by 
a fair preponderance of the evidence and the conclusion of the judge that 
this burden had not been sustained cannot as matter of law be set aside by 
us. The defendants’ exceptions to the refusal to give requests numbered 19 
to 23 inclusive are not well taken. Their exceptions to the overruling of the 
motion are untenable. The judge’s analysis of the evidence and his com- 
ments thereon, contained no positive rulings of law, and the following con- 
clusion: ‘Therefore, exercising every authority vested in me by law that 
relates to the granting of motions for new trials, I decline to grant this mo- 
tion for a new trial on the Proctor affidavit, and the same is herein and 
hereby denied,’ cannot be successfully challenged. Commonwealth v. Russ, 
232 Mass. 58, 83.” [4357] 


Before the Lowell Committee, ELias FiEtp, a respected lawyer of Boston, 
testified that on August 7th, 1923, in connection with a case of his own he 
took Hamilton and Proctor in his automobile to examine some exhibits 
and that on the trip he heard Proctor tell Hamilton he did not believe the 
bullet had gone through Sacco’s gun: 


“And Capt. Procter suid in substance, ‘I don’t care. I have been too old 
in the game, I have been too long in the game, and I’m getting to be too 
old to want to see a couple of fellows go to the chair for something I don’t 
think they did.’ Hamilton said in substance: “I have read over your testi- 
mony Capt. Procter and I wondered why you didn’t go any farther with 
your examination with respect to the way the death bullet went through 
that particular gun. I noticed that as far as you went was consistent or it 
was consistent.’ 

(By Judge Grant) Consistent?—Procter said ‘If they had asked me any 
more particularly than that | should have told them I didn't think it went 
through that gun and | did tell the District Attorney before the trial | 
thought it was consistent with going through that kind of a gun, but | 
don’t think it went through that gun.’ Hamilton said ‘I wonder why the de- 
dense didn’t take it up.’ Procter said in substance, ‘I wondered too, but I sup- 
pose they were afraid to. Among the other things that Capt. Proctor said 
was that Katzmann and Williams had been at him for a long time to get 
him to express an opinion that the bullet went through that part:- ilar 
gun, and that he had told him after his experience or examination that he 
didn’t think it did and that thereupon they got this man, Van Amburgh.”’ 
[4975] 
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Field's impression was that Proctor had meant merely that it was through 
some Colt that bullet No. 3 had gone: 

“(By Judge Grant) What do you think Procter really had in his mind? 
—(By Mr. Field) Judge, I got the impression that he had been of one 
mind, that he was afraid, and so had told the District Attorney of his 
opinion that he wouldn’t go far enough in his opinion to help the prosecu- 
tion as much as they needed to be helped. | did not get the impression that 
he changed his testimony. Now that this record is read, as a matter of fact, 
I have seen his testimony more recently than that. My impression 1s that 
he said it was consistent with going through that gun, that was as far as 
he was going, and to so answer, meaning that it was consistent with going 
through that kind of a gun. [4979] 

(By Judge Grant) He gave the impression that this mortal bullet had 
passed through the gun.—In his testimony at the trial that was the impres- 
sion. 

Yes, | know. Did he say anything about testimony about Williams or 
Mr. Katzmann at the time he talked to HamiltonP—I don’t remember 
that he did.” [4980] 


HAMILTON, before the Lowell Committee, testified as to his conversation 
with Proctor: 

“In other words he told the district attorney, he told me that several 
weeks before the actual trial he had told the district attorney that he had. 
made several examinations and comparisons of the mortal bullet with 
the Sacco pistol and with the test bullets and it was his opinion that the 
mortal bullet was not fired through the Sacco pistol and so informed the 
district attorney and warned him that, if he were put on the stand and 
asked a specific question, he would admit it was his opimion that the mortal 
bullet was not fired through the Sacco pistol. | am giving the gist of his 
conversation with me coming down from his home. That the pressure by 
talk was brought to bear upon him by the district attorney, calling his at- 
tention to what it might mean to his official position, if he should stand out 
in this important case in view of the radicalism of it, because of the de- 
fendants, and refuse to go on the stand and it became known his opinion 
was in favor of the defense. He said he understood from the district at- 
torney it might mean the loss of his state job and he entered into this ar- 
rangement and gave the answer to the question that is on your record. After 
he had practically confessed this to me, stated 1t to me on the back seat, some 
of which Mr. Field heard and some | doubt he did hear, we were all still 
quite a while, a number of miles. [ was thinking what my attitude should be. 

(By Pres. Lowell) | understand that he told you that he had formed 
the opinion which he constantly retained that this bullet was not fired 
through the Sacco pistoly—Weeks before the trial and so informed the dis- 
trict attorney. 

And then testified at the trial that his opinion was it was consistent with 
being fired through the Sacco pistol, when his opinion was that it was in- 
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consistent?—His opinion was not only that it was inconsistent but it was 
not fired through the Sacco pistol. He admitted to me so that I understood 
him to impart to me that he knowingly testified what was not so and was 
misleading to court.” [5007] 

Questioned by Mr. Lowell, Hamilton said: 

“I want to ask you whether you are perfectly sure that what Captain 
Proctor told you wasn’t the same thing that he said in his affidavit? In his 
affidavit he says practically just as he said at the trial that he had no opin- 
ion whether this was fired through the Sacco pistol or not but it was con- 
sistent, but he told you he had an opinion and that was that it was not fired 
through the Sacco pistol.—Weeks before. 

I want to know if you are surer—lI am positive that he told me what 
] have already told you here. Especially | remember distinctly his stating 
that weeks before he had told the district attorney, mentioned his name, 
Katzmann, that it was his opinion that the mortal bullet did not go through 
Sacco’s pistol. | am most positive that he said that. 

I want to get your impression. Your impression is that he stated a cer- 
tain thing at the trial, told you that was perjury, that——- —He didn’t 
use the word perjury. 

He told you it was not true and then signed an affidavit saying it was true. 

(By Judge Grant) In other words he accused the district attorney of 
fraud and himself of perjury and then afterwards signs an affidavit which 
is different from what he told you. 

(By Pres. Lowell) I want to get what your recollection is, that is, your 
definite recollection.—] have a definite recollection. When he wrote his affi- 
davit for the first time, | saw at once it did not cover all he told me. 

Not that it did not cover all, but it was contradictory to all he told you— 
It was in a way and [ thought it was a way of letting himself down.” [5014] 


THOMAS McANARNEY, One of Vanzetti’s lawyers at the trial testified he 
had thought that Proctor intended expressing a positive opinion, and said 
he had been afraid to cross-examine lest the matter be clinched: 

‘What did you understand him to mean when he said it was his opin- 
ion that it was consistent that the mortal bullet was fired from Sacco’s 
pistol?—I understood that he thought that bullet came from Sacco’s 
pistol. 

So that was the reason you didn’t question him furtherPr—I thought 
that was a good reason for leaving him alone. [505+] 

Do you recall the charge of Judge Thayerr 

(By President Lowell) By that it was consistent that in his opinion 
it was fired from that pistol, what did he mean?—T hat was in Captain Proc- 
tor’s testimony. | knew Captain Procter to be an expert on such things and 
knew he was about courts a lot, and I have seen such questions man. times 
before, and when a man says such a thing is consistent | thought that he 
would follow it up, that he would give reasons, explaining exactly that it was 
the bullet. 
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(By President Lowell) Then it was a hoax?—Yes, in other words it was 
simply a catch. Some cross-examiners might stumble into it. 

You felt sure that was done to get you to cross-examine in order that it 
might be clinched on the other side, and so you simply avoided it in your 
cross-examination?r—Yes.” [5055] 


At a later session, Mr. McAnarney was asked by President Lowell what 
he had understood by Proctor’s use of the word “‘consistent,’ and why he 
had not cross-examined Proctor on the subject: 

“| had never met the Captain before but | had heard that he had testified 
in a great many cases and that he was the leading expert for the Common- 
wealth at that time. When he made that statement I understood that he 
meant that bullet did come from or through Sacco’s automatic. That was 
what I gathered from what he said, having in mind his old experience, — 
and | don’t know how old he was,—but experienced in the ways of the court 
and experienced in testifying, and when he said, ‘Consistent,’ | assumed that 
he meant it did go through. [5188] ... 

—Assuming that you were defending somebody, you were the defendant’s 
counsel, and against you was an old experienced policeman who testified 
that certain things were consistent with something, and you have had a 
great many years’ experience examining police cases and often times have 
been tumbled into traps which were laid for you,—and perhaps traps 1s 
not the word to use—but tumbled into situations, that I felt it was the 
wiser course, not knowing what reply | would get, not to ask anvthing In 
fact, | think the least said on cross-examination, unless | have a pretty strong 
notion of what 1s coming, 1s the best. 

I only wanted to get an Impression in my own mind as to what that did 
convey to vou.—There he was a great big powerful man with that gun and 
pistol] before him and he said, ‘That is consistent.’ 

It was a curious expression to use. If he meant, ‘That is my opinion,’ 
that it did go through the gun, it was a peculiar expression, 1f he meant to 
say so—What a boomerang it would have been if I had pressed him and 
he had picked up the bullet and said, ‘Come here. What | mean by ‘‘con- 
sistent” is that it did come through, and I can show it to you,’ would that 
hardly have been wise, not knowing what he was going to sav? 

! am not trying this case, unfortunately, but I wanted mercly to know 
what impression it had on your mind.—That was my impression clearly 
and unmistakably. In fact it was more than my impression, it was my belief 
that that was what he meant. 

PresipENT Lowe tt. Thank you. That is what I wanted to know.” [5189] 


Mr. KaTzMann the District Attorney, was asked by Mr. Thompson 
whether Proctor had ever told him he had the wrong men and said that he 
did not remember: 

“Your answer would be that Captain Proctor never said to you, did not 
express to you the opinion that these were not the men who committed 
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that crime? Will you give me your answer on that on your honor.—My an- 
swer is that | have no recollection of him saying that. 

You will not go so far as to positively deny that he said that? 

No, I cannot do that.” [5084] 


Katzmann’s only other comment on the Proctor incident was to men- 
tion that there had been a disagreement with Proctor about a bill for $500. 
[5085 | 


The Lowell Committee in its report said: 

“Counsel for the defendants claim that the form of the question and an- 
swer was devised to mislead the jury; but it must be assumed that the jury 
understood the meaning of plain English words, that if Captain Proctor 
was of opinion that the bullet had been fired through Sacco’s pistol he 
would have said so, instead of using language which meant that 1t might 
have been fired through that pistol. In his charge the Judge referred to the 
expert evidence on the question whether the bullet had been fired from Sac- 
co’s [5378q] pistol, saying ‘To this effect the Commonwealth introduced the 
testimony of two experts, Messrs. Proctor and Van Amburgh.’ These two 
men did testify on the subject, the first saying that it might have gone 
through Sacco’s pistol, the second that it did so; the experts for the defend- 
ants giving their opinion that it could not have gone through Sacco’s pistol. 
It may be observed that the prosecuting attorney did not put the words 
into Captain Proctor’s mouth, but asked him simply what his opinion was, 
and that Captain Proctor in answer used words that seem not unadapted 
to express his meaning. It does not seem to us that there 1s good ground 
to suppose that his answer was designed to mislead the jury. We shall re- 
turn to this subject 1m connection with new evidence brought to the Com- 
mitice. [5378r] ... 

“It seems to us improbable that Captain Proctor, who has since died, 
should have stated both at the trial and in his affidavit that his opinion was 
consistent with the firing of the bullet from Sacco’s pistol, and in the mean- 
while should have said in conversation that his opinion was exactly the 
opposite. One of the witnesses, Field, merely overheard Proctor’s conversa- 
tion with Hamilton about a subject with which he was not familiar; and the 
latter stated also to the Committee that Proctor told him that he believed 
before the trial the bullet was not fired through the Sacco pistol, which would 
be an admission not of a misleading statement but of deliberate perjury. 
This charge is inconsistent with Proctor’s later affidavit, and we do not 
believe Hamilton’s testimony on this point.” [5378u] 


The Committee was, of course, at liberty not to believe Hamilton. No 
one questioned Field’s integrity or ability, however, nor was his testimony 
as meagre as the report indicates. The rejection of Hamilton’s testim ‘ny as 
inconsistent with the affidavit which Proctor gave on the motion tests on 
doubtful logic. It is true that Proctor reaffirmed his belief as expressed 
at the trial, but he also stated its real meaning. This part of his statement 
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was ignored by the Committee, which quoted a portion of his affidavit but 
omitted the reason he gave for his belief. The affidavit was quoted as stating 
“that is still my opinion,” whereas the actual text was: “that 1s still my 
opinion for the reason that bullet No. 3, in my judgment, passed through 
some Colt automatic pistol.” [3642] 

In other words, in that affidavit Proctor says substantially what Hamilton 
testified to later. It is true that in the affidavit there is only the negative 
statement that he found no evidence that the bullet had passed through 
the pistol, whereas Hamilton stated Proctor expressed the belief that the 
bullet had not passed through the pistol. Hamilton, however, did not say 
Proctor claimed to have found positive evidence that the bullet had not 
gone through the pistol. Such testimony would have been inconsistent with 
the affidavit. The actual testimony was not inconsistent. An expert who 
can find no evidence of the truth of a proposition in a case where evidence 
would exist were the proposition in fact true, must necessarily be of the 
opinion that the proposition is false. The exact intention of his answer is 
set forth by Proctor in his affidavit as directly as was compatible with his 
own safety. It is not surprising that orally he should have expressed him- 
self somewhat more freely. 

That the answer at the trial must in fact have been misleading 1s ap- 
parent from some of the contemporaneous press reports. Even Judge Thayer 
seems to have had the same impression. His charge (quoted at page 366) 
makes no difference between Proctor and the other prosecution expert. After 
stating the claim of the prosecution that it was Sacco’s pistol which had fired 
the mortal bullet, he savs that the testimony of two witnesses was intro- 
duced “‘to this effect.” He later argued that, as he had no right to comment 
on the weight of testimony, and as Proctor had given some testimony tend- 
ing to prove the fact, his statement to the Jury was nothing more than the 
record justified. In other words, Judge Thayer would have “to this ef- 
fect” mean “on this subject.” It would seem, however, that any jury would 
be warranted in supposing that the Court thought and had charged that 
both experts had testified in accordance with the claim of the prosecution. 
The Lowell report omits the important portion of the charge to which 
“to this effect” relates, namely, the portion which deals with the claim of 
the Commonwealth that bullet 3 was fired through the barrel of Sacco’s 


Colt. 
c. Did the fatal bullet and the Fraher shell go through Sacco’s gun? 


James F. Bostock, one of the eyewitnesses of the shooting, picked up 
three or four empty shells a few feet from the spot and left them in a desk 
in the office of Slater & Morrill. He saw some shells besides these being 
picked up by other people [195]. He was asked nothing about the shells 
on cross-examination. 


THOMAS F. Franer, the superintendent at Slater & Morrill’s, testified that 
Bostock delivered to him four empty shells of 32 calibre and that he turned 
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them over to Captain Proctor [882]. On cross-examination he said that no 
identifying marks had been put on those shells by him. [883] 


The shells were shown at the trial to CapTAIN Proctor of the State Police 
and were then marked Exhibit 30. Proctor testified they had been in his 
Possession from the day of the crime until turned over to the sheriff in 
court [885]. One of them was a Winchester and all were of 32 calibre [886]. 
He thought the Winchester had been fired out of a different pistol from 
the one out of which the other three came: 


“And on what do you base your opinion?—Well, the looks of the hole in 
the primer that the firing pin struck that exploded the cartridge. 

(Mr. Williams shows the shells to the jury. ) 

Mr. WitiiaMs. Gentlemen, the one in my right hand is the one that 
he says, in his opinion, was fired from one, and the other three in my left 
fired from the other. 

Now, will you examine that W. R. A. [Winchester] that we will call for 
the minute the Fraher shell, and compare it with the six shells fired by you 
and Captain van Amberg, of which, I understand, three are W. R. A. and 
three are Peters, and ask you if, in your opinion, the marks on those seven 
shells are consistent with being fired from the same weapon?—l| think so, 
the same make of weapon. 

And on what do you base that opinionr—Well, there is a similarity be- 
tween the W. R. A. and the other cartridges that were fired.”’ [895] 


He was then asked if he had an opinion on whether bullet 3 was or was 
not fired from Sacco’s Colt, and he answered, as already quoted,’ that in his 
opinion it was “consistent with being fired through that pistol.’ [896] 

It will be observed that Proctor did not state definitely that the Win- 
chester shell had been fired by Sacco’s pistol. He said it had been fired by 
the same make of pistol, giving, as his sole reason for the statement, a sim- 
ilarity in the firing-pin hole or indentation, which similarity he did not 
find on the other Fraher shells. He gave no reason for his opimion as to the 
bullet itself and was not asked to state the measurements of any of the 
markings on either the bullets or on Sacco’s pistol with this exception, that 
he gave the grooves of bullet No. 3 as being .060 inch. This, he said, was 
characteristic of a 32 Colt. [893] 

On cross-examination no questions were asked as to this witness’ inten- 
tion in using the word ‘“‘consistent.” Before the Lowell Committee Mr. 
Thomas McAnarney said he had thought at the trial that Proctor was of 
the opinion that the bullet had come from Sacco’s pistol; and that he had 
therefore concluded it was desirable to leave him alone [5054], since, had 
he not done so, Proctor would have been in a position to give his reasons. 
He had believed Proctor’s testimony was a catch Into which some cross- 
examiner was to have stumbled. [5055] 

The cross-examination of Proctor dealt briefly with his knowledge of 
other left-twist pistols [898-899] and included an unsuccessful attempt to 


1See pp. 342, 343. 
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get him to say from what pistol various bullets shown him had been fired. 
[902-909 | 


CHARLES VAN AMBURGH, Of the Remington Arms Company, testified 
about his experience: 

“| have been calling you Captain, and ask you now if you have that 
title so that | may not miscall you on the standP—I might explain | held 
that rank during the war for one and one half years during the war, and 
now in the Reserve Corps. 

What is vour occupation or profession, Captainr—At present, | am an 
assistant in the ballistic department, Remington U. M. C. Company. 

And where are you located?—In Bridgeport, Connecticut. 

Captain, would you give us briefly your experience in reference to fire- 
arms and ammunition for firearms, dealing with them, measuring them, 
and so forthr—For nine years I was connected with the Springfield Armory, 
—that is, eight years of it at Springfield Armory, the manufacture of the 
United States rifle. or, at least, where the rifle is manufactured; one year 
at Frankford Arsenal, Philadelphia, where our United States and our gov- 
ermment ammunition—— 

Will you indicate as you enumerate the various places where you have 
been employed the nature of the work which you there did, beginning 
with Springfield?—The Springfield Armory, experimental work. That 1s, 
the experimental department, experimental firing with rifles, mainly mili- 
tary rifles and automatic pistols, machine guns. Also inspected ammuni- 
tion. | might explain that particular point as it is an arms factory. That 
is, headquarters for inspection and for armament or ordnance district, and 
inspectors were frequently detailed from there to visit ammunition factories 
who were under contract for ammunition for the United States Government, 
and | at one time was detailed on such an errand. [911] 

One year at Frankford Arsenal, entirely in the testing of ammunition. 
Leaving there, | was with the New England Westinghouse Company for 
about two years, in the manufacture of the Russian rifle, in the test depart- 
ment, by the way. | was assistant proof master. Leaving there during the 
war, | was about one year in the employ of the Colt Patent Firearms Com- 
pany in one of their branch plants,—Meriden, Connecticut, to be specific. 
Then | went,—accepted a commission in the Army. Coming out of the 
Army—— 

How long were you in the Army?—One and one half years. I was in- 
structor in small arms firing or marksmanship with rifle and pistol. Upon 
discharge, | went with the Remington U. M. C. Company in ballistic work, 
which I might explain pertains to tests of arms and ammunition, ballistic.” 
[912] 


He said bullet No. 3 measured across the lands between .107 and .108 and 
across the grooves about .060 of an inch [915]. It was his opinion it had 
been fired from a Colt. [916] 

Asked about the shells, this witness said there was a “very strong sim- 
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ilarity” between the Fraher Winchester and the three Lowell Winchesters : 
namely, that the “indentation is off center slightly in all four’—‘about 
the same diameter and depth . . . a set-back . . . a slowing back of the 
metal around the point or end of the firing pin” [919]. This set-back was 
due, he said, to an opening in the mouth of the firing-pin hole, was “not un- 
usual,” but did not happen in all guns; it evidenced itself by a little ridge of 
metal around the hole. Mr. Williams requested the jurors to examine the 
ridges on the shells. [920] 


Van Amburgh was asked his opinion about the mortal bullet and testified 
as follows: 

“Now, Captain, having in mind the similarities of the shells of those 
cartridges, having in mind your examination of No. 3, your examination of 
the six bullets fired by you and Captain Proctor at Lowell, have you formed 
an opinion as to whether or not the No. 3 bullet was fired from the Colt 
automatic gun which you specifically have in front of youP—Will you just 
state that question again, please? I don’t quite get it all. 

You may strike that out, please. Have you formed an opinion, Captain, 
as to whether or not No. 3 bullet was fired from that particular Colt auto- 
maticP—I have an opinion. 

And what is your opinion?—-I am inclined to believe that it was fired, 
No. 3 bullet was fired, from this Colt automatic pistol. [920] 

And when you say ‘this,’ you mean the one that you have before you?— 
The one I have before me. 

Now, what is the basis for your opinion, Captain, or basesP—My measure- 
ments of rifling marks on No. 3 bullet as compared with the width of the 
impressions which | have taken of No. 3 or of this particular barrel, to- 
gether with the measurements of the width or dimension of rifling marks 
in bullets recovered from oiled sawdust 1n Lowell, inclines me to the belief 

Now, what marks have you observed which occasioned you to have that 
belief ?—You mean, in addition to the dimensions of rifling marks? 

Yes. | mean, are there any peculiarities or irregularities of those bullets 
which you have observed which assist you to form an opinion?—There are. 

And will you describe them to the jury’?—There are irregularities evi- 
dently caused by similar scoring or irregular marks in rifling which appear 
on all bullets which | have examined that I know have been fired from 
this one automatic pistol which 1s before me. 

Yes. And what about No. 3P—No. 3 bullets, I find on No. 3 bullets such 
evidence of scoring in the barrel. It takes on the bullets the form of a, well, 
a long streak bordering close on the narrow cut, the Jand cut, on the bullet. 
[921]... 

Are there any marks upon the bullets consistent with the tracks which 
you have seen in the barrel?—I know of no others, [ can think of 7.9 others, 
that I have noticed, for the moment, other than those caused by those rough 
tracks in the barrel. 

And how many of those are there on the bulletsP—There seems to be one 
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which has impressed me very much, one streak along each bullet fired 
through this exhibit gun—very pronounced. Others are not quite so prom- 
inent.”” [922] 


This track in the barrel was shown the jury at the window of the court 
room. Van Amburgh said the track or pit was due to rust which had been 
allowed to eat its way in. 

On cross-examination he stated pitting was generally due to rust [923]. 
“It is quite common.” He found it most noticeable in Sacco’s gun in the 
groove, [924]. at the junction of the groove and the land, the point at 
which such pitting would ordinarily occur [925]. He said three of the 
Fraher shells were all similar as to indentation from the firing-pin: 


“__The difference in shells which | must have had in mind—I have not 
got the entire answer, but the only difference | have noted in shells 1s a dif- 
ference in the size of the firing pin indentation. 

So that you do notice the difference in the pin indentation in the 
Fraher shells and the —Pardon me. What is the name of those exhibit 
shells? 

Fraher, F-r-a-h-e-r, | think, or ‘a-i-r.’.—-Fraher. Well, among the Fraher 
shellsk——— May’ I explain it? 

Yes, please —There were four all told. Three of them are similar in point 
of indentation in primer. and one is alone of its kind. Of those fired in 
Lowell, they agree very closely with that one.” [926] 





The witness produced one of the shells fired at Lowell [928] and said 
it was “clean” and that the lands and grooves showed very well. [929]. 
The lands on Sacco’s pistol, he said, measured .060, the grooves .107 [932]. 


It will be noted that Van Amburgh did not give it as his opinion that 
the Fraher shel! was fired by Sacco’s pistol; also, that his opinion about the 
bullet was preceded by “I am inclined to believe.” 

Both experts for the prosecution, therefore, limited themselves to point- 
ing out similarities between the Fraher shell and the Winchester shells 
fired at Lowell, and expressd no belief that the former had been fired by 
the same pistol as the latter. Nor did either expert make a clear, unqualified 
assertion that bullet No. 3 had been fired through Sacco’s pistol. 


Defendants’ expert, James E. Burns, had for thirty years been employed 
by the United States Cartridge Company. Asked about his qualifications, 
he said: 

“So that for thirty years you have been with this same company?—Yes. 

Now, have you had outside experience other than working for the Com- 
pany?—Why, naturally I am, I like shooting and | have followed the rifle 
game in the militia. | have been in the militia eighteen years, followed 
the rifle game, shot on the Massachusetts team and won distinguished marks- 
manship in the United States with the rifle; with the shotgun, an expert, and 
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shot on the Eastern team against the West in 1893 and beat them. Pistol,— 
I won the championship of Massachusetts. [1405] 

Well, I realize you are talking about yourself, but we want your experi- 
ence.—I do this and go into this so I can feel the pulse of the shooter and, 
you know what he wants. A man advertising ammunition has got to know 
what the shooter wants in order to develop the goods to be satisfactory. That 
is the idea of going into the shooting game. 

So that during your experience during these thirty years in the factory 
you have kept in touch with the actual use of the various weapons?—I have. 

In competition? -I have. Because that is the only way to know. You can 
make ammunition to sult yourself, but the other thing is to make it suit 
the other fellow, the fellow who is going to buy it, and the only way you can 
do that is to feel his pulse, get out and shoot with them.” [1406] 


Burns measured the lands of bullet No. 3 as from .050 to .060 and the 
groves .105. He thought it had been fired through a Colt or a Bayard 
[ 1408, 1409]. The groove was wider at the top than at the bottom on account 
of corrosion in the barrel, an irregularity not found in the bullets fired at 
Lowell. [1411, 1412] 


Burns said that bullet No. 3 had not been fired from the Sacco gun: 

“Well, having in mind the appearance of No. III on the photograph 
there, bullet No. II], and having in mind the grooves made on the [1413] 
bullets fired from the Colt automatic and designated as the Sacco gun, have 
you an opinion as to whether the so-called fatal bullet No. III was fired 
from the Sacco gun?r—I have. 

Was it fired from the Sacco gunP—Not In my opinion, no. 

What is the ground and base of your opinion, and on what do you base 
that opinionr—On the I1 bullets that | examined that were fired from the 
Sacco gun. It doesn’t compare with it at all. 

In what way does it not compare with it?—It shows a clean-cut lead all 
the way through, the same diameter, the same width at the top as it does 
at the bottom, practically no difference. 

What does the fact that the groove is clean-cut all the way through com- 
ing from the Sacco gun indicate with reference to the rifling of that gun, 
the condition of the rifling?P—Clean lead. 

That it has a clean leadP—Yes. 

In your opinion was bullet No. III fired from a gun that had a clean 
lead?—You mean this gun? 

That [indicating] is the Bayard. The other—Oh, the other? 

I am speaking of No. III; was that fired from a gun that had a clean lead? 
—It was not. 

Is there any doubt about that?—No doubt in my mind, no, sir. 

Any other reason that you have from the appearance of the bulle’ -hat 
would indicate that it was not fired from the Sacco gun?---That 1s all. The 
main point. The bullet is deformed so you could not get any connecting 
links as to diameter. Those were wiped out.” [1414] 
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There was not enough pitting in the pistol, he said, to identify bullets 
fired through it [1423]. He had fired about one hundred bullets through 
various scored barrels and was unable to identify which were which: 

“Now, you made your experiments, and after firing those guns what do 
you say with reference to whether any man can determine a bullet came 
from the Sacco gun by reason of any alleged scoring on that gunr—No, sir. 

Why not, if you pleasePp—Because you can’t get a bullet through a gun, 
—a bullet will come through a gun. You might fire ten bullets and they would 
all vary. There would be some slight variation in the bullet, unless it was 
a perfect gun. 

Well, take six bullets, say, three bullets fired from the Sacco gun, how 
would they appear different from those fired from any other gun, in so 
far as scoring would be concerned?—The bullet that comes from the Sacco 
gun that I fired were practically perfect and clean-cut lands. 

In that connection’ [ will call your attention to Government Exhibit 36, 
purporting to be three bullets fired by Capt. Van Amburgh from the Sacco 
gun. Will you examine those and say whether there are any marks on those 
bullets by which they can be identified as coming from the Sacco gun by 
reason of any imperfection in the barrel caused by pitting or fouling of 
the rifling of the barrel? 

[Witness examines bullets] No, sir, not positive of it. 

Mr. KATZMANN. What is that answer. 

THE Witness. It could not be positively done. 

Why not’—In my experience in shooting of all these different bullets 
through guns the bullets vary so, the marks on the bullets vary so, it is 
impossible, and particularly with the Sacco gun, the pitting there 1s so slight 
that it does not mar the bullet very much and you have a perfect muzzle. 
My cast showed that.” [1425] 


Asked about the shells, he asserted that flow-back was common. [1419] 
“Tt will show plain with one cartridge,” he said, ‘and it won't with another,” 
depending, it appears, on the pressure. The off-center of the firing pin he 
laid to the looseness of the shell. [1420] 

On cross-examination he would not say that bullet No. 3 was not fired 
from a Colt pistol [1431]. Asked to find distinctive pitting at certain places 
in the pistol and cast, he could not do so [1440-1444], although he said there 
was a “mass of them, slight to the eye’: [1442] 


“I am calling your attention to that particular pitting. What made itP— 
Can | answer that in my own way? 

Don’t you like my question?—No. There are so many pits there that it 
is pretty hard to tell which one made it and you are assuming it made that 
one there [indicating], and that wouldn’t,—I wouldn’t want to answer that 
question. 

You wouldn’t like to answer that one, would your—No, indeed, that is 
out of the question to answer that question. 

Mr. JEREMIAH McAnarney. I did not hear you, please. 
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THe Witness. It is out of the question to answer that question because 
there are so many pits, and he is trying to identify one pit. [1441] ... 

How do they compare?—Why, you can make them compare. 

They do compare, don’t they?—Yes, and they have got the same thing 
on other lands. 

I am not asking you about other lands. | am asking you about that one. 
—If you wish to stretch—— 

I am not wishing to stretch anything. How do they compare?—lI won't 
answer that question. 

Why notr—Because you can’t tell. | wouldn’t state that that groove came 
from that same,—- or that land was the same groove. 

Did you find on examination of the grooves in the cast which correspond 
to the lands in the barrel, do you find a collection of pits similarly placea 
with respect to any other barrel land on that cast?—Oh, they are all 
around it. 

That isn’t the question, now. Wait a minute, Mr. Burns. Will you take the 
question as I put it? 

THe Court. Mr. Burns, kindly pay attention to the question, for it is 
about adjournment time. 

{The question is read. ] 

THe Witness. There is a space, but | won’t—I wouldn’t want to place it 
to that identical spot.” [1443] 


He was questioned further about the widening at the top of the grooves 
in the Lowell Winchesters and replied that there was on these no perceptible 
widening such as in bullet No. 3: 

“Did you then notice any widening of the bullet groove at the upper 
end on those Winchesters?—Not perceptible, no. Nothing to compare with 
bullet No. III... . 

[s there a widening on those two bullets that have been shown you, at 
the upper end of the two grooves I called to your attentionr—Not perceptible 
to me. 

You mean by that you can’t see itP—I mean I can't see it. 

With the glass either here at this light or over at the window? Do you 
tell this jury you don’t see any widening at the upper end of those two 
grooves that I called to your attention?—Not what you would call widen- 
ing, sir.” [1451] 


Mr. Katzmann asked the jurors to examine the bullets with a microscope. 
Burns said that, in the U. S. bullets fired at Lowell, there was a cleaner cut 
at the base than in bullet No. 3, this being due to the fact that there is a 
greater upset or explosion in a bullet with a hollow base than in one with 
a flat base [1452, 1453]. (The Winchesters used at Lowell had flat bases; 
bullet No. 3 and the U. S. bullets used by Burns at Lowell had hollow 
bases. [1460] ) 

On cross-examination Burns was not asked about the shells. 
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J. Henry Fitzceratp, the other expert for the defense came from the 
Colt factory in Hartford: 

“What is your present employmentr—I have charge of the testing 
room at Colt Patent Firearms Company of that city. 

Is that where this automatic pistol is madeP—At Colt’s factory, yes, sir. 

How long have you been connected with the gun businessP—About 28 
years. 

Prior to going with the Colt people, whom were you employed withr— 
By Iver Johnson Company, in Boston. 

Tne Iver Johnson Company ?—In Boston. 

What was your work there?—I had charge of the revolver department. 

How long were you in charge of the revolver department at Iver John- 
son’s?—I] don’t remember exactly. Somewhere five to six years. | don’t ex- 
actly remember. 

Prior to that five or six years’ work where were you employedr—At Man- 
chester, New Hampshire. 

In the gun business?p—In the gun business, sporting goods, general mer- 
chandise.” [1464] 


Fitzgerald expressed the opinion that Bullet No. 3 had not been fired 
from Sacco’s pistol: 

“In substance, repeating my former question, are you able to form an 
opinion,—were you able to form an opinion as to whether bullet No. III 
was fired from Exhibit 28r—I was. 

What is your opinionr—My opinion is that No. III bullet was not fired 
from the pistol given me as Exhibit 28. 

Kindly now explain to the jury the reasons that you have for that 
opinion.—The land marks on the No. III bullet do not correspond, in my 
best judgment, to bullets I have seen fired from this pistol. 

In what way do they differ?—The land marks on the No. III bullet show a 
slippage at the top or front of the land mark on the bullet, and it isn’t pro- 
nounced in the same way on the bullets | have seen. 

How many bullets have you seen that were fired through——- —Three 
that I examined. 

And what three were they, pleaser-—The three | understand fired by 
Mr. Van Amburgh at Lowell... . 

And whether,—what is the condition of that throat with reference to 
whether its condition is such as would cause a bullet to jump the landsP— 
I find no condition in this barrel that would cause a bullet to jump the 
Jands as shown in bullet No. III. 

On the photograph. Now, what causes the bullet to jump the landsPp—A 
rusty or corroded lead would cause that.” [1466] 


He explained the off-center indentation from the firing-pin in the shell 
as due not to anything in the pistol, but to the anvil in the primer. He also 
said that flow-back was to a certain extent common in all guns and that 
it resulted from pressure: 
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‘Mention has been made here that there appears in shells fired to be 
what has been called a flow-back of the metal of the primer. State to what 
extent that exists——Why, that was nothing strange. That exists in all guns 
to a certain extent. It depends a great deal on the hardness of the primer. 

Does it in any way,—is it brought about in any way by the amount of 
percussion?—By the pressure, yes. Ten to fifteen thousand pounds in the 
gun before me. 

Whether that is a common or uncommon thing to find in shells, such as 
are used in these automatics?—lIt is a common thing to find. 

From your examination of bullet No. III, are there any indications on 
that bullet which you can say now from your examination that are caused 
by any pitting of the gun, Exhibit 28?—You mean in this gun? [1467] 

Yes.—I can see no pitting marks on bullet No. II] that would correspond 
with a bullet coming from this gun.” [1468] 


On cross-examination, Fitzgerald was asked to compare the Fraher Win- 
chester shell and the three Winchester shells fired at Lowell. He found dif- 
ferences in all, and said that the flow-back in the Fraher shell did not com- 
pare with that in the others [1472]. He was asked to look at the ridges on 
the shells and said they were not all similar: 


‘How does the flow-back on the Fraher shell, a Winchester, compare with 
the flow-back on the three Lowell Winchesters?r—I do not think it does com- 
pare. 

Is it not the same?—No, sir. 

Do you say, Mr. Fitzgerald, that in the Fraher shell there is not a 
clear-cut, well-defined, narrow flow-back that is characteristic of the [1472] 
three Winchester shells fired at Lowell that 1s not present in the three Peters 
fired at Lowell, a marked lip at each indentation that 1s absent from the 
three Peters fired at Lowell?—There is no mark in this so-called Fraher 
shell that I could identify with the marks on these three shells. 

Mr. JEREMIAH McANARNEY. What are those three shells? 

THE WItNEss. There is a flow-back on all of them. 

Yes, there is a flow-back in all of them, but is there any difference in the 
characteristic outline of the flow-back?—There is a difference in these three. 

Is there any common difference between the Peters at Lowell and the 
Winchesters at LowellP—There is a difference in the three Peters. They 
are not the same. They don’t show the same mark. 

Don’t the Fraher shell and the three Winchesters fired at Lowell show 
two concentric rings at the indentations, the indentation ring itself and a 
narrow lip around it outsideP—[Witness examines] Those three don’t 
show the same mark.” [1473] 


Fitzgerald failed also to find any definite pittings in the cast of the Sacco 
pistol. [1475-8] 


No expert evidence was submitted by the prosecution in rebuttal, al- 
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though Mr. Katzmann at the conclusion of the testimony given by the 
defense experts said he would submit such evidence. [1482] 

The reader will observe that the defendants’ experts were not asked to 
express an opinion on whether the Fraher shell had or had not been fired 
through the Sacco pistol, and that both thought the features emphasized by 
the prosecution experts as showing similarity of this shell with the Win- 
chester shells fired at Lowell either did not exist, or were of common oc- 
currence. Both denied that bullet No. 3 had been fired through Sacco’s pis- 
tol, claiming that the pitting in the Sacco barrel was not definite enough 
tu account for the markings on the mortal bullet. 

The chief differences of opinion between the experts related to the ridges 
on the shells and to the widening at the top of the grooves in the mortal 
bullet. All four agreed that the indentations from the firing-pin were on all 
the shells slightly off-center. 


In Mr. Moore’s summation his only reference to the experts consisted in 
the statement that the jury should hesitate before taking a human life 
when the users of a microscope could not agree. [2147] 

Mr. McAnarney argued that Van Amburgh pointed to conditions for his 
opinion which he admitted were not unusual. [2167] 

Mr. Katzmann asked the jurors to examine the bullets and the cast of 
the barrel of the pistol; he discounted Fitzgerald as a witness because of 
Fitzgerald’s inability to understand what Katzmann meant by widening 
on the bullets. He pointed out that Van Amburgh was not relying on condi- 
tions such as flow-back, referred to by McAnarney as not unusual, [2225] 
but that what he was relving on was the pitting in the barrel which caused 
the scoring on the grooves of the bullets which the jury themselves could 
see on the Winchesters fired at Lowell and on bullet No. 3. [2227] 

Katzmann argued that Burns’ reasons contradicting Van Amburgh’s 
opinion were based on his use at Lowell of U. S. bullets instead of Win- 
chesters and that it was due to the choice of this make that the bullets 
showed no widening such as was on both the mortal bullet and the Win- 
chesters fired at Lowell, widening which could be seen by the jury with 
their eyes [2226]. At no place did he refer to Proctor’s testimony or even 
mention his name. 

In his charge Judge Thayer said: 


“Now, the Commonwealth claims that there are several distinct pieces 
of testimony that must be considered upon the question of personal identi- 
fication. Let us see what they are. First, that the fatal Winchester bullet, 
marked Exhibit 3, which killed Berardelli, was fired through the barrel 
of the Colt automatic pistol found upon the defendant Sacco at the time 
of his arrest. If that is true, that 1s evidence tending to corroborate the 
testimony of the witnesses of the Commonwealth that the defendant Sacco 
was at South Braintree on the 15th day of April, 1920, and it was his 
pistol that fired the bullet that caused the death of Berardelli. To this effect 
the Commonwealth introduced the testimony of two witnesses, Messrs. 
Proctor and Van Amburgh. And on the other hand, the defendants offered 
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testimony of two experts, Messrs. Burns and Fitzgerald, to the effect that 
the a pistol did not fire the bullet that caused the death of Berardelli.” 


[2254 


In his opinion of December 24th, 1921, the Judge argued that the defense, 
by suggesting the experiments with Sacco’s pistol, had recognized the im- 
portance of the subject. He pointed out that the jury had examined the ex- 
hibits [5551] and declared it was not for him to decide which experts should 
be believed nor what the jurors saw. [5552] 


The whole subject of Proctor and the bullets was extensively reconsidered 
in the Fifth Supplementary motion for a new trial filed April 30th, 1923 
[3539], the reconsideration being based chiefly on an affidavit of ALBERT 
H. HAMILTON of October 15th, 1923 [3635]. Hamilton, a criminologist of 
thirty-seven years’ experience, had been called in 165 homicide cases, 
generally on behalf of the prosecution [3608, 3609]. He had been employed 
on this matter by Moore in March [3611] and had examined all the ex- 
hibits under a compound microscope [3612]. He submitted an album of 
photographs taken by Mr. Turner [3613, 3732 a—z] which were described 
by Van Amburgh as “excellent”. [3657] 

It is hardly possible to summarize the contentions in the various affidavits 
submitted on this motion. It is important, however, to note that Hamilton 
pointed out that there was no basis for the prosecution’s claim at the trial 
that the off-center position of the firing-pin indentation on the Fraher- 
Winchester shell, F4, and on the shells of the Lowell test Winchesters showed 
them all to have been fired through the same pistol. Hamilton established 
that the indentation on F4 was not, in fact, off-center [3618]; and this 
was substantially conceded by Van Amburgh [3654]. Van Amburgh 
claimed, however, that the variation between the shells was of no im- 
portance and that if a large number of shells were fired through the Sacco 
gun they would show wide variations [3653-3654]. On the hearing of the 
motion Judge Thayer refused to permit additional firing with that pistol. 
| 3728] 

Hamilton further pointed out an imperfection in the firing-pin of Sacco’s 
pistol which registered in the three lowell Winchester shells in such a 
way that they were quite differently marked from the Fraher-Winchester 
[3619, 20}. Van Amburgh and a new expert for the prosecution, MERTON A. 
RoBinson, of the Winchester factory disputed this difference and produced 
measurements of the ridges on all four shells. They showed slight variation 
throughout [3655, 3656, 3676]. Different markings on the face of the shells 
due to file scratches on the bushing of the gun were discussed by all the ex- 
perts, with results which, to the outsider, seem inconclusive [ 3621-3624; 
3656-3660, 3676. See photographs, 3732 j, r]. The marks from the ejector on 
the base of the shells were similarly discussed [ 3624, 3625; 3662-3666. See 
photographs, 3732 b, c, k]. On this occasion Hamilton and Robinson ex- 
pressed definite contradictory opinions about the Fraher shell’s, 4, having 
been fired through Sacco’s gun. [3618; 3655; 3676] 
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On the subject of the bullet, measurements made by Hamilton and by 
Professor Gill of the Institute of Technology were submitted by the de- 
fense, and those made by Van Amburgh, by the prosecution. As microscopic 
measurements vary with atmospheric conditions, a direct comparison of the 
measurements of the three men is of no value. Each set of figures should be 
examined separately, particularly those given by Van Amburgh, because 
they were used by the prosecution as its chief basis for the contention that 
Sacco’s pistol fired the mortal bullet. [See photographs, 3732 g-i] 

Gill made measurements on two different dates, which differed from 
each other on account of changes in atmospheric conditions. On the second 
date he made two measurements each, of both the pistol and the mortal 
bullet. Some of these results show slight discrepancies for which no explana- 
tion was offered. He said he made them without knowledge of the connec- 
tion between the various exhibits or the purpose for which the results were 
to be used | 3638]. In a later affidavit he explained differences between his 
results and Hamilton’s by pointing out that they had measured the exhibits 
at different places and added that he had not as much skill in making meas- 
urements as had Hamilton, his work of August having been his first expe- 
rience at measuring bullets [3650]. 

Gill and Van Amburgh measured some of the Lowell test bullets too; but 
it is impossible to tell whether they both measured the same ones. As the 
form in which these various measurements appear in the record makes com- 
parison somewhat difficult the figures are here presented in a uniform table: 


Hamilton [3629, 3630] 


Mortal Sacco 
Bullet Pistol 
Land ] 050 050 
Groove 2 .1000 1050 
Land 3 0512 045 
Groove 4 1025 .1050 
Land 5 0525 050 
Groove 6 .1050 1025 
Land 7 .050 0475 
Groove 8 .1000 1025 
Land 9 050 050 
Groove 10 1025 1025 
Land 11 050 0475 
Groove 12 1025 .1050 
Land Average .0506 0483 
Groove Average 1021 10375 


Totals 9162 9125 
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Van Amburgh [3663, 3664] 


Mortal Sacco Lowell 

Bullet Pistol Bullet 

Land ] .0533 .0527 .0529 
Groove Z .1039 .1056 .1058 
Land 3 .0544 .0505 .0531 
Groove 4 .1045 .1050 .1047 
Land 5 .0543 .0525 .0535 
Groove 6 .1036 .1058 .1047 
Land 7 .0534 .0507 .0537 
Groove 8 .1050 .1050 .1050 
Land 9 .0524 .0519 .0522 
Groove 10 .1032 .1058 .1068 
Land 11 .0532 .0523 .0507 
Groove 12 1047 .1059 .1054 
Land Average 0535 0517 0527 
Groove Average .1041 .1055 .1054 
Totals .9459 .9437 .9485 


Gill (August 14, 1923) [3639, 3640] 


Mortal Sacco Lowell 

Bullet Pistol Bullet 

Land ] .0487 .0500 0525 
Groove 2 .1000 1075 1025 
Land 3 .0500 .0500 .0500 
Groove 4 .0975 1075 . 1000 
Land 5 .0500 0515 0525 
Groove 6 .0987 .1080 1025 
Land 7 .0487 0510 .0500 
Groove 8 .0987 1075 . 1000 
Land 9 .0500 .0500 .0500 
Groove 10 .0962 1075 .1000 
Land 11 .0492 .0492 .0500 
Groove 12 .0962 .1075 1000 
Land Average .0-494 .0503 .0508 
Groove Average .0979 .1076 .1008 
Totals 8839 9472 9100 
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Gill (September 25, 1923) [3639, 3640] 


Mortal Sacco 3 Lowell 
Bullet Pistol Bullets 
(two measurements of each) 


Land 1 .0507 .0520 0562 .0562 0528 0528 .0520 
Groove 2. .1038 .1040 1048 = .1056 1056 .1072 = .1056 
Land 3 0512 0512 0568 .0568 0528 0520 .0520 
Groove 4.1020 .1040 1056 .1064 1040 .1056 .1056 
Land 5 §=.0515 0504 0562 .0562 0528 0512 .0528 
Groove 6 .1040 .1024 1064 .1040 1040 .1056 .1056 
Land 7 0512 = 0512 0562 .0568 0520 0520 .0528 
Groove 8 .1032 .1032 1064 .1056 1056 .1048 .1056 
Land 9 0512 0512 0568 .0562 0528 0520 .0528 
Groove 10 .1040 .10+40 1075 .1064 1040 .1056 .1056 
Land It = 0512 = 0512 0562 .0562 0528 =.0520 = .0528 
Groove 12 .1040 .1040 1056 .1069 1056 .1056 .1056 


Land Average .0512 .0512 0564 .0564 0527 0520 .0525 
Groove Average .1035 .1036 1060 .1058 1048 .1057 .1056 
Totals 9280 .9288 9747 9733 9448 9464 .9488 


(Totals and averages were in some cases given in the record; in others 
they have been calculated by the writer. ) 


These measurements show a greater variation between the mortal bullet 
and the Sacco pistol than thev do between the latter and the Lowell test bul- 
lets, known to have been fired through it. Van Amburgh’s averages show the 
lands of the mortal bullet as .0018 inch more than those of the pistol, 
whereas the Lowell bullet was only .0010 inch larger. The difference in the 
grooves is more considerable; the test bullet was .0OO1 of an inch smaller 
than the pistol, the mortal bullet .001+4 smaller. Gill’s averages show similar 
differences. The circumference of the mortal bullet is, according to Van 
Amburgh, nearer to the measurement of the inside of the pistol than is the 
test bullet; Gill's measurements of the totals place the test bullets nearer 
the pistol than those of the mortal bullet. The totals, of course, indicate 
nothing by themselves, since if the variations in measurement of the sepa- 
rate lands and grooves offset each other the totals would tally, no matter 
how different the separate measurements. (As, for instance, if each land 
and groove of one bullet measured .050 and .105 respectively, and of another, 
.060 and .095, both totals would be .9330.) 

The figures show how inconclusive such measurements are and how super- 
ficially the matter had been handled at the trial. Both prosecution experts 
had there testified that the lands of the mortal bullet measured .060 [893, 
915] and Van Amburgh that the grooves were .107 [915]. Burns was much 
nearer to the measurements later made under the higher power microscope, 
with .105 for the grooves and from .050 to .060 for the lands. 


Hamilton found on the bullets fired at Lowell certain double land marks 
which were different from those on bullet No. 3 [3631]. Van Amburgh 
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agreed as to the difference but said the matter had no significance [3665, 
3366]. Both experts compared certain marks or scores on the various bullets 
with divergent opinions [3646-3648; 3668-3670] and Robinson also gave 
measurements of these scores which are inconclusive and inconsistent with 
each other [3676]. Van Amburgh submitted photographs taken by a cer- 
tain Ekman [3667] which have not been reprinted in the Holt publication. 
They were evidently criticized on the hearing of the motion; and affidavits 
were thereafter filed on the subject by both Van Amburgh [3683] and 
Hamilton [3686-3689], the latter pointing out that the lands and grooves 
had been made to appear in the photographs as of the same size, a result 
which could not have been accomplished except by manipulation of the 
focus of the camera. [For Hamilton’s photographs see 3732 1, n, r, s, t] 


Judge Thayer, in his opinion of October Ist, 1924, rejected Hamilton as a 
witness on account of his over-enthusiastic willingness to assist the defense, 
pointing in support of this rejection to his affidavit about the age of ink 
marks: 


“This motion depends very largely upon the affidavits of Mr. Hamilton 
and | have therefore given them my best consideration, and this considera- 
tion forces me to the conclusion that his greatest weakness is found in his 
overenthusiastic willingness to adapt himself to almost any condition that 
may arise within his line of professional inquiry. To show what | mean 
by this expression of ‘ever-enthusiastic willingness’ let me refer, by way 
of illustration only to a portion of his affidavit of the Ripley motion. 

“Of course 1t was important on that motion to establish that certain ink 
marks were placed upon the Vanzetti bullets by some of the jurors, al- 
though there was no evidence of that fact, but Mr. Hamilton under oath gave 
his opinion on this subject as follows: That the affiant has examined the 
entire trial record in the above entitled case insofar as the same bears upon 
the history and introduction of the said so-called Vanzetti cartridges, Ex- 
hibit 32 and his examination of said four ink marks and ts of opinion that 
said ink marks in each of them were placed upon said bullets after said 
cartridges went into the jury-room and before they were returned by the 
jury to the sheriff. The ink marks as a matter of fact must have been on 
the bullets for more than a year and a half before Mr. Hamilton saw them, 
and yet, notwithstanding this fact, he made oath that he could tell the day 
and the place that said shells were marked and the persons (the jury) who 
marked them. This is to give an illustration of what I mean by his ‘over- 
enthusiastic willingness’ in his cause.” [3712] 


In his brief on appeal, Mr. Thompson accused the Judge of unfairness in 
so treating Hamilton: 

“But Hamilton said [p. 43] [3577]: 

‘Having in mind the duty of the sheriff not to mark or in any wise change 
the character of any exhibits entrusted to his care, and assuming and be- 
lieving that the said sheriff performed his duty, and having in mind the 
points of identity as between these said two so-called Vanzetti cartridges 
and their bullets, and certain of the so-called Ripley cartridges and their 
bullets, the affiant is of opinion from the examination of the said four ink 
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marks and from all of his knowledge of the said so-called Ripley cartridges 
and of his knowledge of the entire condition of this trial record, that the 
said four parallel ink marks were placed on the said two so-called Vanzetti 
cartridge bullets at a time after the said two cartridges were taken into the 
jury-room and before the return of the verdict herein.’ 

‘‘In the light of this statement, the unfairness of the Court in charging 
Hamilton with having said that he could tell to day from the appearance of 
the ink marks alone when they were placed upon the Vanzetti bullets 1s 
palpable. We submit with all due respect that such a method of dealing with 
the testimony of a serious and highly competent expert witness betrays a 
total (though doubtless temporary) lack of judicial competence and fair- 
ness.” [4118] 


Dealing with the shells, Judge Thayer pointed out that the experts for 
the defense had not testified at the trial to the particular individuality in the 
Sacco firing-pin [3718], an individuality not then noticed, yet later undis- 
puted. The Court, however, fails entirely to note that at the trial it was 
assumed all four shells showed similar off-center indentation. The prosecu- 
tion claimed that this was proof they had been fired through the same gun, 
while the defense considered it a usual matter and not indicative of anything. 
By use of a high power microscope It was ascertained by Hamilton that the 
underlying assumption was false, since on the Fraher shell alone the inden- 
tation was actually off-center. This point was admitted substantially by 
Van Amburgh [3654]. And it disposes of the Judge’s argument. It can 
fairly be said the experts somersaulted, using whatever arguments would fit 
the facts to their theories. 

As regards the other matters relating to the shells, Judge Thayer, after 
noting disagreement between the experts, refused to accept []amilton’s claims 
because his own observation of the shells left him unconvinced and because 
he was unwilling to attribute perjury to the prosecution’s experts: 


“The experts cannot agree upon this question and, in fact, they seem 
unable to agree upon any single material and important Issue. 

“Why is it that they cannot agree? In cases of such tremendous im- 
portance can we attribute perjury or malice to these two men, both of 
whom were selected by the United States Ordnance Department at Wash- 
ington during the late war,—Captain Van Amburgh, whose duty it was to 
test the ballistic properties of cartridges and to daily test and observe the 
Colt automatic pistol made by the Colt’s Patent Firearms Company, and 
[3721] Mr. Robinson, who was appointed by said Ordnance Department on 
a special commission to study the methods of small arms manufacture in 
the prominent plants throughout England, France, and Italy? So far as I 
am concerned | cannot force myself to come to that conclusion. I, there- 
fore, find that Mr. Hamilton’s claim on this issue has not been sustained, 
and, therefore, the burden of proof that the law placed upon these de- 
fendants has not been maintained.” [3722] 


Judge Thayer made several references to the mortal bullet itself. He said 


that its measurements had at the trial been fully considered: 
“Since the trial, two new witnesses have appeared (Mr. Hamilton and 
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Prof. Gill) who have affirmed that from their measurements of said land 
marks and grooves, the said mortal bullet was not fired by the Sacco gun. 
Evidence of these measurements having been introduced by both parties 
at the trial, it would seem that the new evidence of Prof. Gill was sub- 
[3710] stantially and fully inquired of at the trial. The jury had at the 
trial the fullest opportunity to pass judgment upon this testimony in- 
troduced by both sides.” [3711] 


This statement ignores completely the very superficial and erroneous 
character of the testimony on this subject, a character which has already 
here been commented upon. 

There was absolutely no discussion in the opinion of any of the matters 
developed on the motion relating to the bullet itself, although nine pages 
were devoted to a discussion of the Fraher shell. 


On the appeal from this decision, the Supreme Judicial Court said: 

“The granting of a new trial on the ground of newly discovered evidence, 
as has been said repeatedly, rests on sound judicial discretion. Common- 
wealth v. Green, 17 Mass. 514, 535, Commonwealth v. Borasky, 214 Mass. 
313, 322. Commonwealth v. Dascalakis, 246 Mass. 12, 24. We do not 
perceive anything tending to show that the judge’s discretion was exercised 
improperly in the denial of this motion. The photographic and microscopic 
examinations and experimental tests set forth in the affidavits of the de- 
fendants’ experts, which include, among other things, a minute description 
of Sacco’s pistol and the alleged new hammer in the Vanzetti revolver which 
[4351] were exhibits at the trial, were evidence only for the judge's con- 
sideration. Even if they were not opposed by counter affidavits, the judge 
had heard the evidence at the trial, and his declination to follow the de- 
fendants’ experts cannot be classed as error of law. There was no error in 
the refusal of the requests. There 1s nothing in the exceptions to the findings 
or statements in his very full decision. The reasoning on the evidentiary 
value of the affidavits and other references to the history of the case were 
not rulings of law which were subject to exception. Davis v. Boston Elevated 
Railway, supra.” [4352] 


Judge Thayer reopened the subject in his opinion filed on October 23d, 
1926 denying the Medeiros motion. He pointed out here that the jury had 
sent for a magnifying glass, probably in order to examine the shells [4765] ; 
that the firing-pin on the gun showed a gouge which on the shells appeared 
as a ridge, and that by the use of a strong magnifying glass he had found 
these ridges similar on each shell. He said also that the experts had testified 
that on account of marks on bullet No. 3 and on the Lowell Winchesters in 
their judgment, “it was perfectly consistent with their [sic] being fired thru 
the Sacco pistol’”’ [4766]. Here it is evident the Judge meant all four bullets 
were “consistent” with having been fired through the pistol: as three of 
them had been fired through it, he must have used the word ‘‘consistent’”’ as 
expressing a positive opinion. In other words, here is Judge Thayer, several 
years after the Proctor incident has been called to his attention, using the 
very word “consistent’”’ in exactly the sense in which Proctor intended it 
should be understood at the trial. This is made all the more certain because 
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the judge speaks of “experts” and makes no distinction between them. 
Clearly both Proctor and Van Amburgh did not testify in the same way if 
“consistent” meant only ‘“‘might have.” 


Although Turner and Hamilton both appeared before the Lowell Com- 
mittee no evidence was taken on this subject. When Turner started discussing 
it [5226], President Lowell said: ‘That, of course, is expert testimony which 
we have read” [5227]. 

The report of the Lowell Committee justified Judge Thayer’s denial of 
the Hamilton motion: 


“An inspection of the photographs, following the reading of these affi- 
davits for the defendants and for the Government, leads us to the con- 
clusion that the latter presented the more convincing evidence. We are of 
opinion, therefore, that the Judge could not properly have ordered a new 
trial on the Proctor motion.” [5378r] 


In discussing the evidence in general the Committee said: 

“Moreover, when Sacco was arrested he had a pistol which is admitted 
to be of the kind from which the fatal bullet was fired. In the controversy 
between the experts, one side striving to show that the bullet must have 
been, and the other that it could not have been, fired through that pis- 
tol, we are inclined from an inspection of the photographs to believe that 
the former are right; 1f they are, there could be little or no doubt—even 
if there were no other evidence—that the owner of the pistol fired the shot. 
But even if we assume that all expert evidence on such subjects is more 
or less unreliable, we can be sure that the shot was fired by the kind of pistol 
in the possession of Sacco.” [5378w] 


d. The Cartridges Found in Sacco’s Possession 


In discussing the question of Sacco’s guilt or innocence the Lowell Com- 
mittee said: 


“Then again, the fatal bullet found in Berardelli’s body was of a type 
no longer manufactured and so obsolete that the [5378w]| defendants’ ex- 
pert witness, Burns, testified that, with the help of two assistants, he was 
unable to find such bullets for purposes of experiment; yet the same obsolete 
type of cartridges was found in Sacco’s pockets on his arrest. . . . Such 
a coincidence of the fatal bullet and those found on Sacco would, if ac- 
cidental, certainly be extraordinary.” [5378x] 

To understand the statement a review of some of the evidence will be 
necessary. 

From Sacco’s pockets twenty-three bullets were taken by officer Merle 
A. Spear [781]. These were mixed with the nine in Sacco’s Colt and turned 
over to Captain Scott (who never testified). Of the thirty-two six were Win- 
chesters [783]. Captain Proctor received from Scott these thirty-two bul- 
lets [887]. He described the fatal bullet (Exhibit 18, bullet No. 3) as a 
Winchester, having a “cannon lure” (meaning cannelure) [893]. A can- 
nelure is a series of knurls or indentations running around the bullet slightly 
above the nose. 
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Van Amburgh was not positive that bullet No. 3 was a Winchester, say- 
ing that the letter W he had found on it was “‘almost—very good proof”. 
[916] 

Nothing was said by either of these witnesses about the age of the car- 
tridge nor about its being of obsolete manufacture; nor was either of them 
asked to compare any of the cartridges found in Sacco’s possession with 
bullet No. 3. 

Defendants’ expert, James E. Burns, identified No. 3 as a Winchester 
weighing 74 grams [1408]. On cross-examination it appeared that the bul- 
lets which Burns used in the Lowell tests were not Winchesters, but U. S. 
bullets [1428]. Burns explained the reason for this by saying: That bul- 
let No. 3 was a hollow-base bullet, with knurls and cannon lure, not of 
recent manufacture; that the most recent manufacture of Winchesters, like 
those used by Van Amburgh at the test, were smooth, having no cannon 
lure; and that the U. S. bullet was the nearest thing he could get to the old 
Winchester [1437]. Burns had tried to get the old type between Dedham and 
Lowell [1435] but had not tried to get it at the Winchester factory [ 1436]. 
Fitzgerald, the other expert, was asked nothing whatever on this subject. 
Nor were the defendants’ experts questioned about the Winchesters found 
in Sacco’s possession. 

No mention was ever made at the trial of any similarity between these 
cartridges of Sacco’s and bullet No. 3. Mr. Katzmann, who tried the case 
with great skill and thoroughness, either never noticed any similarity or else 
thought such likeness a matter of no importance, for he did not comment 
on it in his summation. He spent some time discussing the bullets and the 
testimony of Burns [2223-2228]; he commented on the latter’s claim that 
bullet No. 3 was of old manufacture [2226] and on the fact that Sacco was 
armed when arrested, mentioning the number of cartridges in his possession 
[2203], but he made no comparison between bullet No. 3 and any bullet 
that had been Sacco’s. Nor did Judge Thayer in any opinion refer to such 
similarity, although he did, on several occasions, seek to justify the verdicts 
by extensive discussion both of the evidence and of the inferences which 
might be drawn from it. 

The only suggestion that there might be any such similarity is found, 
curiously enough, in the affidavit of Hamilton, verified October 15th, 1923, 
which was the basis for the fifth supplementary motion for a new trial. 
Moore, apparently, had asked Hamilton in March, 1923, to ascertain 
whether the so-called mortal bullet had been discharged from a cartridge of 
the same date of manufacture as any of the cartridges found in Sacco’s pos- 
session | 3611]. What prompted Moore to ask that question does not appear 
in the record. It was probably the fact that the six Winchesters among the 
32 cartridges which Sacco had had showed those indentations or knurls which 
also existed on bullet No. 3, and which are described by the term “cannon 
lure.” These would, of course, be visible to the naked eye and easily noticed 
by a layman. 

Hamilton, in discussing the question put to him by Moore, described the 
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six Winchesters alleged to have been found in Sacco’s pocket as having in 
fact such cannelure with knurls as had the mortal bullet [3634]. He reached 
the conclusion that these six bullets could not have been manufactured at 
the same time as the fatal bullet, since on the former the cannelure was ex- 


actly perpendicular whereas it was three degrees off perpendicular on the 
fatal bullet [3635]. The prosecution’s expert, Robinson, ballistic engineer 
at the Winchester factory, [3673] disputed Hamilton's reasoning and ex- 
plained the failure of bullet No. 3 to show perpendicular knurling by its 


deformity [3674] and not by the manufacture, since all bullets, said he, are 
manufactured with the knurls parallel to the axis [3675]. His reasoning 
was accepted by the Lowell Committee [3538x]. It should be noted, how- 
ever, that Robinson expressed no opinion on Hamilton’s conclusion regard- 
ing the relative ages of the Sacco Winchesters and bullet No. 3, and that he 
said nothing about the obsolete character of any of these bullets. 

Hamilton made some tests using six Winchester bullets ‘‘of the same 
make as the mortal bullet and manufactured within less than twelve months 
of the date of manufacture of the mortal bullet’’ [3631]. The photo- 
graphs of these show the same cannelure as does the mortal one. [3732n] 
Where Hamilton procured these six bullets and how he knew when they were 
manufactured does not appear, but his statement with regard to them was 
not challenged by the prosecution, an omission which seems to throw doubt 
on the suggestion in the Lowell report that these bullets were so obsolete they 
could not be obtained. It is true, as the report of the Lowell Committee states, 
that Burns and his assistants could not find any. Yet this fact may throw 
doubt merely on their assiduity, as Katzmann himself, indeed, suggested at 
the trial. 

Before leaving the subject Sacco’s own testimony should be considered; 
and in so considering it it should be borne tn mind that, at the time his testi- 
mony was taken, the point had not been made that there was any similarity 
between the age or type of the mortal bullet and of those found in his pos- 
session. On direct-examination he stated that he had bought the bullets in 
1917 or 1918 [1858]. On cross-examination he said they had not been bought 
in a new, unopened box [1895], although at Brockton he had told Katzmann 
that he had bought a new box of cartridges. He admitted now that this was 
not the truth and explained the falsehood on the ground that he had not at 
the time remembered [1900]. He actually bought two boxes, one in Milford 
and one in Hanover Street. The bullets found on him came from the box 
bought at the time of the war in Hanover Street, when the seller mixed some 
cartridges together and handed him a box so mixed. [1902] 

Briefly summarized, the facts are: the mortal bullet, No. 3, and the six 
Winchesters found in Sacco's possession had cannelure and were of a type no 
longer made in 1921, nor readily found in certain localities, but still obtain- 
able, apparently, in 1923; Sacco bought his cartridges in 1917 or 1918 and 
got a mixture of different makes from the dealer; it was not noticed at the 
trial that there was any similarity between the mortal bullet and these Win- 
chesters of Sacco’s, nor was this commented on either by Katzmann in his 
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summation or by Judge Thayer in any of his opinions. 

No evidence was produced at any stage of the proceedings to show when 
the Winchester factory stopped making these bullets. However, in a letter 
written to the author, the Winchester Repeating Arms Company stated that 
this type of bullet was last manufactured on August 16th, 1917. The com- 
pany pointed out that it could not determine for how long thereafter such 
bullets were to be found in dealers’ stocks. 

The conclusion of the Lowell Committee that, if accidental, the similarity 
in bullets is an extraordinary coincidence, does not, however, seem to be 
justified. There does not seem to be sufficient basis for supposing that these 
bullets were all manufactured during approximately the same general period. 
The prosecution’s expert, Robinson, made no attempt to establish such a 
fact. For all that appeurs the bullets found in Sacco’s possession might have 
been manufactured in 1910 and the fatal bullet in 1917, since their only 
point of resemblance seems to be the cannelure. Nor would it be in the least 
remarkable had the bandit had some old cartridges on hand. 


e. Summary 


It may reasonably be assumed that the fatal bullet was fired through a 
Colt pistol. The suggestion that the exhibit produced at the trial was a 
substitution can hardly be accepted without more support than the analysis 
of the subject affords. That analysis, however, casts doubt upon the accuracy 
of the observation of all the eyewitnesses and upon the correctness of the 
conclusion of the prosecution's experts that all five other bullets had been 
fired through the same pistol. It is also clear that until the trial itself was 
under way the prosecution was not prepared to prove that the mortal bullet 
had been fired through Sacco’s pistol. Captain Proctor evidently had told 
of his inability to find any evidence to support such claim. Apparently Mr. 
Katzmann concluded to make this charge when advised by Van Amburgh 
of his opinion reached as the result of the experiments at Lowell. He 
based this opinion on measurements, the details of which were not given at 
the trial, and on scoring or rifling marks. Both he and Proctor noticed a 
similarity between a Winchester shell found at the scene of the crime and 
Winchesters fired through Sacco’s pistol at Lowell, but neither actually 
stated his belief that the first shell had also been fired through the Sacco 
pistol. 

That these experts for the prosecution had, in their observation and 
measurements, lacked exactness became evident as the result of Hamilton's 
researches for the defense. The fact relied on with respect to the shells—that 
the firing-pin indentation of the Fraher shell was, like those of the test 
bullets, off-center—was finally admitted to have been incorrectly observed; 
actually this shell instead of being like the test shells in that particular was 
unlike. Likewise the measurements made after the trial by Hamilton, Gill 
and Van Amburgh, confirmed rather the measurements given at the trial by 
the experts for the defense than those of the experts for the prosecution. 
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A comparison of these later measurements of the mortal bullet with the 
measurements of the test bullets and of Sacco’s pistol made at the same time 
by the same expert reveals one almost universally uniform condition. The 
deviation from the pistol of the mortal bullet is, in nearly each instance, 
markedly greater than is the deviation from the pistol of the test bullets. 
The average, according to Van Amburgh, shows, for the lands: .0517, .0527, 
.0535—for the grooves: .1055, .1054, .1041. [The order being pistol, test 
bullet, mortal bullet. ] 

As to the points in controversy other than measurements, such as double 
land marks and scores on the bullets, little can be said from a mere study of 
the record. The photographs relied on by the Lowell Committee seem to the 
author, at least as reproduced in the Holt publication, of little assistance. 
They certainly establish a variation in the double land marks as claimed by 
Hamilton. Whether, as argued by Van Amburgh, this variation lacks signifi- 
cance is not for the lay person to say. 

It can hardly be doubted, however, that with the elimination of Proctor’s 
testimony and the more exact consideration of the subject necessitated by 
Hamilton's observations an entirely different picture of the bullet issue 
would have been presented to a jury had a new trial been granted. No one 
can say whether the result would have been different, nor what would have 
been the effect upon such new trial of the argument of the Lowell Committee 
based on the similarity in age of the mortal bullet and Sacco’s own Win- 
chesters. The more one studies this complicated question of bullets the 
more is one inclined to agree with Mr. Katzmann’s original position: that 
there was not enough proof to justify the contention that the mortal bullet 
was fired through Sacco’s pistol. 


IT] 


DID THE CAP FOUND AT THE SCENE OF THE 
CRIME BELONG TO SACCO? 


fe prosecution produced at the trial a cap with earlaps found some hours 
after the shooting at the scene of the crime. It claimed Sacco had worn this 
cap and had left it behind him. Attention was called to a hole in the lining 
which the prosecution argued had been caused by sticks on which Sacco was 
in the habit of hanging his cap in the factory where he worked. Sacco ad- 
mitted that he used to hang his own cap on such sticks but denied that the 
cap produced at the trial was his or that he had ever owned a cap having ear- 
laps. He tried the disputed cap on before the jury and contended that it did 
not fit; Mr. Katzmann, the District Attorney, argued in his summation that 
it had fit. 

Two other caps were produced, one of which had been taken from the de- 
fendant’s home after his arrest, and was, at the trial, marked Exhibit 27, 
later, 43; the other one, called Exhibit 44, had been purchased by counsel 
to serve as a basis for comparison. The disputed cap was introduced in 
evidence as Exhibit 29. 

At the trial this disputed cap was identified by Frep L. Lorine, an em- 
ployee of Slater & Morrill, as the one he had picked up at the scene of the 
crime shortly after the shooting and turned over to the superintendent, 
Fraher. He said it was in ‘“‘just the same” condition at the trial as when he 
had picked it up [798]. His attention was not, however, called to a hole in 
the lining On account of objection by counsel for the defendants, since it 
had not been in any way connected with Sacco, this cap was not at that time 
marked in evidence. [800] 

On cross-examination Loring said that before he reached the scene of the 
crime he had seen approximately forty people in the street [801]. He thought 
they had all had hats on, but he was not sure whether every man had had 
either a hat or a cap. [802] 

The witness FRAHER was asked nothing about the cap; nor was its sub- 
sequent history in any way accounted for at the trial. Properly to consider 
the importance of some of the testimony it becomes necessary to consider as 
much of this history as 1s known. 

At the hearings held by the Lowell Committee in 1927 appeared JEREMIAH 
F. Ga.tivan, chief of police of Braintree from 1905 to 1926 [5166]. He said 
that, on the Saturday morning after the crime (which took place on a Thurs- 
day), Fraher had telephoned him asking that he come over; and that «pon 
his complying, Fraher had given him a cap which, he told him, someone 
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had picked up “last night” [5169]. Gallivan had made a hole in the lining 
and had ripped it to see if he could find inside it marks of identification. 
Having no police headquarters, he had kept the cap under the seat of his 
automobile; and, almost ten days later, he had turned it over to Officer 
Scott [5170]: 


“Did you hear while you were attending that trial that Mr. Katzmann 
was making some claim that the torn lining was due to its hanging on a nail 
in Kelley’s shopP—I heard that. The Governor asked me that question the 
othcr day, he says to me, and it kind of upset me and it made me a little 
bit peeved, he says to me, ‘You had a cap under your seat in the car?’ I says, 
‘Yes.’ ‘Did you consider that a good place to carry it?’ ‘I didn’t have any 
other place to carry it.’ ‘Did you see a hat mark or a rack mark inside it?’ 
I said, ‘A rack mark? I never heard of such a thing as a rack mark.’ ‘You 
did not see it?’ I says, ‘No, | never heard of such a thing. All I know is that 
I tore that lining in that hat, I know that, that I tore that through. | don’t 
know about that other that you speak of.’ 

You don’t know when that cap was actually picked up, if it was ever 
picked up, or by whom it was picked up, do your—No. 

Did you ever tell the District Attorney when you heard this that you were 
the one that tore the lining?—No, sir. | never heard that until here within 
a short time. | didn’t hear it at the time of court, but I heard it later, within 
a short time. 

Jupce Grant. [Addressing the witness] Didn’t you say that there was a 
little hole’ 

THe Witness. | said I started to make a little hole to see if I could start 
it, and I didn’t make much headway and I tore it more. 

PRESIDENT LoweE Lt. {Addressing the witness] There was a little hole? 

THe Witness. No. | started to make a little hole to get onto the inside 
to see what was between the lining; the lining was sewed onto the hat. If | 
remember, there was some wool around here [indicating] and | was trying 
to get that out through the hole that | made myself. There wasn’t a hole 
in the hat, I made a hole, I was trying to get that out through the hole that | 
made myself. That lining was perfectly whole when that hat was given 
to me. 

There was no indication in the lining of that hat or cap of anybody hav- 
ing hung it on a nail or any other placer—lIf there was | [5171] didn’t see 
it. If there was I would have told about it. The Governor could not under- 
stand it, he says, ‘I don’t care what you did, but did you see a hook mark in 
it,, and | says, ‘No.’” [5172] 


On cross-examination Gallivan said he did not know whether he had 
ever told Katzmann or Williams about having torn the lining of the cap, 
but that he did know he had told Officer Scott about it [5181]. He had talked 
with neither Katzmann nor Williams at the trial, as this had been a job for 
the State Police [5182]. When interviewed by the Governor shortly before 
the hearings of the Lowell Committee the witness had expressed it as his 
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opinion that a cap found on the day after the crime had had no relation 
to the crime but had been the property of someone in the town. [5182] 


“[By Mr. Ranney.] Who was the first person you told about having torn 
itP—Have you got all through asking me questions or are you going to start 
over again? 

[ will ask you some more. Apparently, Mr. Gallivan, you seem to take a 
hostile attitude towards representatives of the Commonwealth.—No, I do 
not. There’s a right and a wrong to this thing, that’s all there is to it. 

Who was the first person you told about this cap having been torn by 
your—John Scott, I guess.” [5183] 


Mr. Thompson stated that information regarding this witness, Gallivan, 
had come to him during the preceding few days from a newspaper reporter 
and that it had been confirmed over the telephone by Gallivan [5183] who 
had shown himself unwilling to go into details. [5184] 

Mr. Katzmann said before the Lowell Committee that he had never heard 
Gallivan had torn the lining of the cap and that, had he heard it, he would 
have explained that fact to the jury, but would still have used the cap had 
there existed other means of identification, such as color. [5077] 

In connection with Gallivan’s testimony to the effect that Fraher tele- 
phoned him on Saturday about the cap, it should be noted that at the inquest 
held at Quincy on this Saturday, the 17th, Fraher made no mention of a 
cap’s having been found [408*-413*]. Contemporaneous press accounts in- 
dicate that the cap was picked up on the 16th, or perhaps late on the night 
of the 15th. 

Officer Scott did not testify before the Lowell Committee nor had he been 
a witness at the trial. 


In his opening address at the trial Williams, Assistant District Attorney, 
stated the prosecution would produce witnesses who knew the kind of cap 
Sacco had been in the habit of wearing and said the cap found at the scene 
of the crime was similar to Sacco’s [76]. The only such witness was GEORGE 
T. KELLEy, superintendent of the shoe factory at which Sacco had worked. 
I¥e said Sacco had sometimes worn a dark cap of a salt and pepper design 
which he had hung on a nail [852]. He was shown the cap picked up 
by Loring and said it was similar to Sacco’s in color only. He did not know 
whether or not anything had happened to Sacco’s cap because it had been 
hung on a nail. He examined the lining shown him and found it torn: 


“What kind of head gear was Sacco accustomed to wear, 1f you knowr— 
There were times that he wore a cap. There was other times he wore a 
hat. 

What kind of a cap have you seen him wearing?—I have seen him wear a 
dark cap. 

Could you describe it any more than thatr—! do not know as I coul¢ 30 
into it in detail, outside of knowing that it was a dark cap. 
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Well, have you in talking it over with anybody, described it in any dif- 
ferent terms or more in detail than thatP—I have said of a salt and pepper 
design. 

How was it in regard to anything else? Can you tell us anything further 
in regard to it that you recall P—No, sir. 

What have you seen in regard to this cap, if anythingr—Nothing more 
than coming in to work and hanging it up on a nail [853]. . . . The only 
thing I could say about that cap, Mr. Williams, from hanging up on a nail 
in the distance, it was similar in color. As far as details are concerned, I could 
not say it was. 

You have been shown that cap beforeP—Yes, sir. Of course, you realize 
that inside there (indicating) the earlappers, and so forth, | never had any 
way of examining that cap to see if the ear laps were in there. The only 
method I had of looking at the cap from observation was if it hung up on a 
nail somewhere, just passing by and knowing whether it was black, white 
or green. 

Do you know if anything had happened to Sacco’s cap by reason of it 
being hung up on a nail?—By reason of what might occur? 

Do you know if anything had occurred to his cap by reason of being hung 
up on a nail?—No, sir. 

Have you examined the lining of this cap?—I did. 

What do you notice to be the condition of the lining?—Torn.” [854] 


Upon objection by Mr. McAnarney to the offer of this cap in evidence the 
following took place: 

“THe Court. I would like to ask the witness one question: whether,—I 
wish you would ask him, rather,—according to your best judgment, ts it 
your opinion that the cap which Mr. Williams now holds in his hand ts like 
the one that was worn by the defendant Sacco?’ 

Mr. Moore. | object to that question, your Honor. 

THE Court. [To Mr. Williams.] Did you put it? | would rather it come 
from Mr. Willams. Will you put that question? 

Mr. Kelley, according to your best judgment, 1s the cap I show you alike 
in appearance to the cap worn by Sacco?—In color only. 

THE Court. That is not responsive to the question. | wish you would an- 
swer it, if you can. 

THE Witness. I can’t answer it when [| don’t know right down in my 
heart that that 1s the cap. 

THE Court. I don’t want you to. | want you should answer according to 
what ts in your heart. 

THE Witness. General appearance, that is all | can say. I never saw that 
cap so Close in my life as I do now. 

THE Court. In its general appearance, is it the same? 

THE Witness. Yes, sir. 

Mr. Moore. | object to that last question and answer. 

THe Court. You may put the question so it comes from counsel rather 
than from the Court. 
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In its general appearance, is it the same?—Yes. 

Mr. WicuiaMs. I now offer the cap, if your Honor please. 

THE Court. Admitted. 

Mr. Moore. Save an exception. 

Mr. JEREMIAH McANARNEY. Save an exception. 

{ The cap is admitted in evidence and marked ‘Exhibit 29.” ] 

Mr. Wicuiams. [Passing Exhibit 29 to the jury.] Notice the outside and 
inside. You may inquire. 

{By Mr. Jeremiah McAnarney.] Well, you said you never saw this cap 
beforer—lI did not say any such thing.” [857] 


On cross-examination Kelley said Sacco had had two caps but that he 
did not know which one he had been wearing in April. [863] 

The same witness was later recalled on behalf of the defense. Another cap 
had in the meantime been marked for identification, Exhibit 27 [1929]. 
This was the one Officer Guerin had found in Sacco’s kitchen after the ar- 
rest [2093]. The witness was shown both caps and asked which looked more 
like the one he had seen in his factory. Kelley thought Exhibit 27 bore more 
resemblance to Sacco’s than did the disputed cap, Exhibit 29 [2003, 4]. 
On cross-examination he said that neither of them was of what he called 
salt and pepper design [2007]. On redirect-examination he said the cap he 
had referred to on his original examination had been of a heavier and fuzzier 
material: 


‘Taking the two caps, your answers with reference to both, is there any 
explanation you want to make with reference to your testimony about either 
one of those capsr—Either one of those caps does not come up to my idea 
of salt and pepper, either one of them. 

Kindly explain what you meanr—The cap I had reference to as salt and 
pepper in my testimony was a heavier, fuzzier material with black, white, 
green set right out there prominent, and soiled, dark in color from being 
soiled.” [2008] 


On further cross-examination Kelley said: 

‘When you testified here in the court room, Mr. Kelley, you had that 
dark cap before you, didn’t your—Yes, sir. 

You examined it with care, didn’t you, Mr. Kelley, before you testified? 
—Yes, sir. 

Did you realize the importance of your testimony in regard to that capr 
—In the truth only. 

Of course, in the truth. | mean, did you realize the importance if your 
testimony identified that cap as Sacco’s capr—I did not think I had identi- 
fied it, Mr. Katzmann. 

I said if you identified it did you realize the importance when you were 
testifying about the capr—Yes.” [2009] 


He was also questioned about an interview with the police concerning his 
opinion of this cap: 
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“They asked you to give a definite answer, ‘Is it or is it not his cap?’—Yes, 
they asked me. 

Didn't you reply on each occasion, ‘I have my opinion about the cap, 
but | don’t want to get a bomb up my ass’?—That part I can’t remember. 

Do you say you did not say that?—lI said the last part there. | might have 
said it when they drove off, but not at the time when they showed me the 
cap. 

Was that in reference to the cap?—Yes. 

When you made the remarkr—Yes, surely.” [2010] 


It appeared on further examination by Mr. Moore that the witness had 
during the trial noticed a cap on the table in the ante-room and had called 
counsel’s attention to it [2011]. That was his idea of a pepper and salt cap, 
he had said, and the nearest thing he had seen to Sacco’s cap, just the mix- 
ture of goods. (It was marked as Exhibit 44 foridentification) [2012]. “That 
is just what is my ideal of the cap that | had in my mind, absolutely.” [2013] 

Mr. McAnarney called the jury’s attention to the hole in the disputed cap 
Exhibit 29, “‘as to whether it is caused by hanging on a nail or something 
else.” [2014] 


Rose Sacco was shown these caps: 

“You say Exhibit 27 looks more like your husband’s cap?—Yes. 

Did your husband ever wear a cap like that, ‘29,’ this cap? Did he ever 
have a cap like that?p—My husband never wore caps with anything around 
for his ears, never, because he never liked it and because, besides that, never, 
he never wore them because he don’t look good in them, positively. 

He don’t look good in themr—No, I don't like him. 

Well, now, his other cap, the one that we brought the other day, it 1s hard 
to examine about that. | won’t examine about that until we try to locate 
it, anyway. You say this one is the cap that looks more like your husband’s 
capr—Yes, it looks something like my husband's cap, and | don't think 
this [indicating] is my husband's cap. 

Did you ever see a mark like this [indicating], you might or might not, 
but did you ever see a hole like that [indicating] in your husband's cap?— 
Not that I remember. I never seen holes in my husband's cap like that. 

Might be and might not.—Not.” [2065] 


Sacco himself, when shown the Loring cap, Exhibit 29, testified: 

“By the way, Mr. Sacco, there has been introduced in evidence here a cap 
that is marked Exhibit 29. Is that your capPp—[ Witness examines cap.] | 
never wear black much. Always a gray cap; always wear gray cap. Always 
I like gray cap. 

Mr. Moore. That is not an answer to my question. [1850] 

Mr. KaTzMann. I ask that answer be stricken out. The question is, is it 
your cap, not what color he wears. 

THe Witness. No, sir. 

THe Court. The other answer may be stricken out. 
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Do you know anything about that cap?—No, sir, never saw it. 

Did you ever have a cap of any color made in that form with the fur 
lining?—Never in my life. 

See if this is your size—[Witness puts cap on head.] The way I look. 
Could not go in. My size is 7%. 

THE Court. Put that on again, please. 

[The witness places cap on head again. ] 

THE Court. That is all. 

Do you know anything at all about the history of that cap, where it came 
from or who it belongs to, anything about itP—No, sir.” [1851] 


The defendant recognized a cap produced by counsel as one he had bought 
in March, 1920. He had also had another cap which was taken by the police 
[1851]; this cap Mr. Katzmann did not have on hand at the time de- 
fendant’s counsel asked him for it [1852]. On cross-examination Sacco was 
shown a cap, not in any way described as to its origin, and asked whose it 
was: 


“It looks like my cap. 

Yes. Did you have such a cap as that in your house at the time of your 
arrestr—Yes, sir, something like. 

You think it ts. 

Mr. KaTzMANN. Did you speak, your Honor. 

THE Court. No. 

Mr. KATZMANN. Oh, I thought you spoke. 

THE WItNEss. I said, ‘something like.’ 

Isn’t 1t your capP—lI think it 1s my cap, yes. 

Well, wait a minute, please. Look at it carefully, will your—[Witness ex- 
amines cap.] Yes. 

There isn’t any question but what that is your hat, 1s therer 

THE Court. ‘Cap,’ you mean. 

Mr. KATZMANN. Cap. 

No, | think it 1s my cap. 

Mr. JEREMIAH McAnarney. | don't hear you. 

Mr. KaTzMANN. ‘No, | think It is my cap.’ 

Will you try that cap on, please, and watch yourself when you put it on, 
just how you put it on?—[ Witness does so. | 

Will you turn around so the jury can see, all the way, pleaser—[ Witness 
does so. | 

The other side, this side. Is there anything you want to say? Did I catch 
you as wanting to say something? I thought perhaps you did.—I don’t know. 
That cap looks too dirty to me because I never wear dirty cap. I think I al- 
ways have fifty cents to buy a cap, and | don’t work with a cap on my head 
when | work. I always keep clean cap. Right when | go to the factory, take 
all my clothes off and put overalls and jump. It looks to me pretty dirty 
and too dark. Mine | think was little more light, little more gray. 

Is that your hate 
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THE Court. Confine it to cap. 

Mr. KatzMann. | beg your pardon. 

Is it your cap? I should not say ‘hat.’ Capr—lI think it is. It looks like, 
but it is probably dirt,—probably dirty after. 

When you had it on, was that buttoned or unbuttoned when you just put 
it onr—lIt was buttoned. 

Put it on again and keep it buttoned, will you, pleaserP—Sure. [Doing so. ] 

On pretty hardP—No, well, all right. 

All right. Now, will you try —Not very loose. 

Not very loose?—No. 

Will you try Exhibit 29 on, and use the same amount of force [1928] in 
putting it on that you used in putting that hat onr—Yes. [Doing so.] Can't 
go in. 

Can't go inr—No. 

Try and pull it down in back and see if it can’t go inP—Oh, but it is too 
tight. 

What is the difference in size between those two hatsP—I don’t know, 
but it looks that is tight to me. 

Is it any tighter than that hatr—Yes, lots. 

Lots tighter ’—Yes. 

You are sure of thatr—I am pretty sure. I can feel it. 

You can feel itr—Yes. 

Is there any difference in the weight of material between the one that | 
now hold in my left hand and the one you have on your head?—Lots of dif- 
ference. 

Yes. Now, assuming that they are the same head size, would one seem 
any tighter than the other because of the difference in the weight of ma- 
terial?—I don’t say if it is material. 

Look at the hats themselves. Any difference in head size between them? 
—It has more material over there inside than this.” [1929] 





Sacco examined the hole in the lining of this cap, Exhibit 27, and said he 
had never seen it before. He had kept his cap hung on two sticks in the wall 
through which he had put a nail. [1929, 1930] 

Both Sacco and Mrs. Sacco were shown a hole in the lining of Exhibit 
27, the cap taken by the police from Sacco’s house; but Guerin, who took 
the cap, was asked nothing about the hole, merely answering in the affirma- 
tive the routine question whether it was in the same condition as when he 
took it [2093]. What he did with it after he took it did not appear. Sacco 
and his wife were not asked about the hole in Exhibit 29, the cap found at 
the scene of the crime. Kelley had been shown only the hole in this last cap. 
[854] 

Neither Moore nor McAnarney in their summation referred to the caps. 

Katzmann argued? that Sacco had “falsified to you before your very 
faces,” having denied ownership of the cap which Guerin had taken from his 
home. Mr. Moore objected to this statement, [2209] whereupon Mr. Katz- 


1 See pp. 85, 86. 
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mann referred to part of the testimony, commented on the time Sacco took in 
looking over the cap and said of Sacco’s final testimony, that the cap looked 
too dirty: “‘Isn’t it a denial?” [2210]. This was a misstatement of the testi- 
mony, since doubt about the cap played a small part only, and since Sacco’s 
last statement was “I think it is. It looks like, but it is probably dirt—prob- 
ably dirty after’ [1928]. Katzmann claimed that the cap found at the 
scene of the crime fitted Sacco as well as did the one taken from his home 
and asked the jury to try on both the caps. [2210] 

Mr. Katzmann made no mention of the hole in either, although it is 
probable he had been about to do so when he was interrupted by Moore; 
for he had just said that the reason why Sacco denied his own cap was “‘be- 
cause this cap that was picked up by—” [2209]. It seems as though he 
had intended saying that the cap picked up at the scene of the crime had 
had the same hole in the lining as did Sacco’s own cap, thus showing that it, 
too, had belonged to Sacco and had hung on the nail in the factory. In the 
light of Gallivan’s statement that he had made the hole in the questioned 
cap, can it be supposed that the police made a similar hole in the cap taken 
from Sacco’s kitchen to make the identification certain, or was there really a 
hole in that cap, too, denied by the Saccos, for fear that an admission would 
tie them up with the other cap? Had Gallivan’s testimony been given at the 
trial, it might well have had far-reaching effects. 

Judge Thayer in his charge briefly referred to the testimony of both sides 
as raising a question of fact and evidence to be considered against Sacco 
only. [2256] 

In the opinion of December 24th, 1921, denying the motions for a new 
trial made on the minutes, Judge Thayer, after reviewing the evidence, said 
the Commonwealth claimed that the holes 1n the lining of the cap had been 
made by the nail on which Sacco hung his cap in the factory. He said also that 
the cap fitted Sacco when he tried it on [5555]. (He may only have meant to 
say that the Commonwealth so claimed.) The opinion of October Ist, 1924, 
on the Gould motion merely referred to the existence of the disputed question 
of fact [3517]. In denying the Medeiros motion on October 23d, 1926, Judge 
Thayer again referred to the claim of the Commonwealth that the holes in 
the lining were made by the nail on which Sacco kept the cap, and stated that 
the Supreme Judicial Court had said this constituted competent evidence 
tending to prove it was Sacco’s cap. [+765] 


The holes in the caps had not been referred to by the Supreme Judicial 
Court; the admission of the cap and the summation of the District At- 
torney had been approved: 


“But the identification of Exhibit 29 as the cap of Sacco, found under 
the circumstances already stated, was a question to which the attention 
of the witness was specifically directed and whatever he said at any 
stage of the case before and after his answer to the question as to ‘its 
general appearance’ goes only to the weight to be given by the jury to 
his entire testimony. The position taken by the trial judge did not go be- 
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yond the legitimate bounds of inquiry. Commonwealth v. Kennedy, 170 
Mass. 18. The question properly was left to the jury under instruction 
not excepted to [4331] . . . The jury were to pass on evidence appearing 
in the record from which more than one inference of fact could be drawn, 
Lindenbaum v. New York, New Haven & Hartford Railroad, 197 Mass. 
314, and the argument did not exceed the reasonable rights of the Common- 
wealth to comment on the credibility of the testimony of Sacco which was 
left to the determination of the jury. The case at bar does not come within 
London v. Bay State Street Railway, 231 Mass. 480, in which the state- 
ment of counsel for the plaintiff in his argument to the jury—that they 
were making the law for the county in which the case was being tried—was 
left uncorrected by the judge after his attention had been called to it by 
counsel for the defendant; nor does it come within Commonwealth v. 
Cabot, 241 Mass. 131, where the assistant district attorney repeatedly told 
the jury that one of the defendants had said that the defendants were going 
to raise a technical defence which apparently was intended to convince the 
jury that such a defence was unjustifiable, although the defendants had a 
legal right to make it. This exception is groundless.” [4333] 


Mr. Thompson argued before the Lowell Committee the importance of 
Gallivan’s testimony regarding Sacco’s cap. He said that, had this testi- 
monv been known to the jury, no more would have been heard of the cap 
[5295]. Mr. Ranney, in answer, remarked that the testimony presented a 
“very important and a very disturbing question” because it was Gallivan’s 
duty not to tamper with evidence. He argued that a man who would admit 
such a dereliction of his duty was not entitled to much credence, and said 
that George Kelley had not paid much attention to the torn lining. [5338] 

The latter statement is only partially true. Kelley did not pay much at- 
tention to the lining, but Williams, who was examining him, asked him if he 
knew whether anything had happened to Sacco’'s cap by reason of its being 
hung upon a nail [854]; and Sacco, on cross-examination, was made to de- 
scribe how he had made two sticks and put a nail into them for his hat to 
hang on [1929, 30]. It is quite clear that the matter was driven home to the 
jury. 

The Lowell Committee said the cap found at the scene of the crime re- 
sembled “in color and general appearance” those Sacco wore; that ‘‘when 
tried on in court it fitted that 1s, his head was the size of one of the 
men who did the shooting” [5378w]. In fact Kelley was the only witness 
who was asked if this cap resembled Sacco’s. While a single answer affirmed 
the resemblance mentioned by the Committee, Kelley’s testimony in its en- 
tirety does not seem to Justify so simple a statement. That the cap fitted 
when tried on is supported by no testimony. Indeed, from contemporaneous 
press reports, it is very doubtful whether it did fit. The very language of 
the Lowel! Committee’s report appears to rest the inference that the cap 
fitted merely on similarity of head size. On this subject there also seems to 
be no testimony. Assumption that the cap belonged to one of the murderers 
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rather than to one of the crowd which came to the scene immediately after 
the shooting is without support in the evidence and is disputed by Gallivan. 

The Lowell Committee accepted Gallivan’s statement about the hole in 
the cap but said it “‘is so trifling a matter in the evidence in the case that it 
seems to the Committee by no means a ground for a new trial” [5378v]. No 
attention was paid by the Committee to the use of this hole on the trial nor 
to its effect in determining the identity of the cap. 

We have, then, a cap picked up after a crowd had gathered, described 
reluctantly as like Sacco’s in general appearance by a witness who said it 
did not resemble Sacco’s in material, and who picked out a quite different 
Cap as most nearly approaching the image in his mind; a cap which. at the 
trial, was given false importance because the hole in its lining was believed 
made by the nail on which Sacco had hung his cap and because a similar 
hole existed in a cap admittedly Sacco’s. 

Mr. Katzmann contended before Judge Thayer on the first motion for a 
new trial that the jury had the right to convict on the cap alone, if they 
thought it was Sacco’s [5295]. The inferences drawn from the existence of 
the hole in this cap may well have exerted a dominating influence upon the 
jury; however, since Gallivan made this hole there was no foundation for 
any such inferences. 


IV 


THE RELATION BETWEEN THE REVOLVERS 
OF VANZETTI AND BERARDELLI 


Te prosecution argued that the revolver found on Vanzetti when ar- 
rested was the one which Berardelli, the murdered guard, had been carry- 
ing at the time of the shooting and that Sacco had picked it up and given it to 
Vanzetti. There was no direct evidence that Berardelli had been carrying any 
particular gun on the day of the crime, nor was there produced at the trial 
any evidence at all that Berardelli had been seen to drop his gun or that any 
of the bandits had picked one up. It was established, however, that Berar- 
delli had carried at some time before the shooting a 38 calibre Harrington & 
Richardson revolver and that this gun had been left for repairs to its ham- 
mer less than a month before the fatal event. Vanzetti’s revolver was like- 
wise a 38 Harrington & Richardson. The prosecution claimed that it also 
had had its hammer repaired. It had five chambers and was fully loaded. 

Vanzetti contended that he had purchased his gun two or three months 
before the arrest because the times were dangerous, there having been many 
hold-ups. He was corroborated in his statement as to the date of the purchase 
by a number of persons who testified to their earlier connection with the 
same revolver. 

No record of the number of either weapon had been kept by any of the 
people through whose hands the guns had passed. 


V'ANZETTI testified that he had bought his revolver from his friend, Fal- 
zini. about two or three months before his arrest: 

“Why did you get the revolverr—lI got the revolver because it was a very 
bad time, and I like to have a revolver for self-defense. 

How much money did you use to carry around with your-—When I went 
to Boston for fish, | can carry eighty, one hundred dollars, one hundred and 
twenty dollars. 

What do you mean by ‘It was a bad time’?—Bad time, I mean it was many 
crimes, many holdups, many robberies. 

Many holdups?—Yes. 

Do you remember what you paid for the revolver?—I think $5.” [1715} 


The day after his arrest, in his statement to Mr. Katzmann, Vanzetti, 
(as he admitted on cross-examination), said he had owned the gun a long 
time, and had bought it about four or five years previously in Hanover 
Street [1749]. He claimed that he had lied about it to shield his radical 
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“Do you remember my then asking you: 

‘Q. You know whether it was hot weather or winter, don’t you?’ 
And your reply: 

‘A. I think it was in the spring time. I can’t tell you exactly honest.’ 
Did you say thatP—J] don’t remember. 

Will you say you did not say that?—I don’t want to say | did not say it. 
I do not remember if | said it or not. 

If you did say it, Mr. Vanzetti, is it trueP—It was not true that | buy,— 
was bought so long ago. 

Do you remember my then asking you: 

‘Q. Don’t know the name of the store?’ 

And your answer: 

‘A. No.’ 

—Yes, | remember that. 

Was that true?—wWell, it was true that other that I do not remember, be- 
cause I do not remember, because I never bought in the store. 

Then the statement you previously made that you bought it in a Hanover 
Street store was untrue, wasn’t it?—Yes. 

Do you remember my then asking you: 

‘Q. How much did you pay for it? A. $19, or something like that. Eighteen.’ 
Did you say thatP—I don’t remember. 

Will you say you did not say itPp—No, I do not say I did not say it. 

If you said it, Mr. Vanzetti, was it true?—No, sir. 

Mr. Vanzetti, 1s there any reason connected with collecting literature that 
made you say on May Oth to me that the revolver cost you $19, when it 
cost you only five, as you now say?—No, there is no reason. [1750] 

Then, Mr. Vanzetti, when you talked with me, there was at least one thing 
that you told me that had nothing to do with literature, wasn’t therer—It 
is the same report of the literature to tell you. 

Would it make any difference to you, Mr. Vanzetti, in the literature that 
you were talking about, if you said the revolver cost you five instead of say- 
ing it cost you nineteen ?—That has nothing to do with the literature. 

No.—But what | tell you about the revolver has the same report as litera- 
ture. [1751]... 

Do you remember this question and this answer I asked you at Brockton, 
referring to the purchase of your revolver: 

‘QO. What name did you give when you bought it? A. I gave another name 
but I don’t remember.’ 

Did you say that to me at Brocktonr—Yes, sir. 

Was that true or falser-—It was not true. 

‘Q. Why didn’t you give your own name? A. | was scared.’ 

Did you make that answer to me?—I don’t remember, but if I have gave 
it, it is wrote there, | made you at that time. 

If you made it was it true or false?—It was false. When I say the first 
thing false | have to say everything false. 

Mr. KatzMAnn. I ask that be stricken out, if your Honor please. 
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THE Court. [t may be. 
THE WitnEss. On that line.” [1797] 


He said the bullets in the revolver wnen he was arrested were the same 
ones that were in it when he bought it and that he had never had any others 
[1798]: and he did not remember having said at Brockton that he had 
bought a full box, had fired some of the cartridges and had thrown the box 
away. Vanzetti admitted that these answers, if given, were false: 


“Do you remember these following questions that were asked of you at 
Brockton and answers were made by you as follows: 

‘Q. You say, Mr. Vanzetti, that you bought the revolver that the police 
took from you last night about four years in Boston, and you think it was in 
the spring time, somewhere on Hanover Street. Now, where did you get the 
cartridges to go into that revolver? A. I took at that time in the same place.’ 

Did you say that to me?P—!] don’t remember. 

Will you say you did not?—No, sir, I don’t think so. 

If you said it, was it true or falseP—It was false. 

Do you remember the next question: 

‘Q. One box? A. Yes.’ 

Did you make that reply?—Possibly. I don’t remember. 

If you made it, was it true or false?7—Yes it was not true. 

It was not true. Do you remember the question as follows: 

‘Q. A full box, unopened, no cartridge taken out? A. Yes, just a full box.’ 

Did you make that reply -—Maybe. 

If you made it, was it true or false?-—It was false. 

Do you remember the question: 

‘QO. Did you ever buy another box? A. No.’ 

—It may be. 

Do you remember that?—No, I do not remember. 

It is true you never bought another box, isn’t itP—I never bought neither 
that box that I told you about. 

All right. Do you remember this question: 

‘Q. Did you ever fire off any of those cartridges? A. When I buy that, yes.’ 

Did you make that reply to mer—l| don’t remember, but it can be. 

Will you say you did notr—No, no. 

If you made it, was it true or false?—False. 

Do you remember the next question: 

‘QO. How many?’ referring to your firing off. 

‘A. | shot sometime ago on the beach or on the water.’ 

Do you remember thatr—No. 

Was it true or falser—It was false. 

Was that helping you to conceal the names and addresses, Mr. Vanzetti? 
—I don’t say I bought that by Falzini.” [1799] 


He admitted that attempting to deceive the District Attorney as to the 
kind of box the cartridges had been in would not have helped conceal the 
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names of his friends [1802]. He was not sure whether or not he had said at 
Brockton that there were six cartridges in the revolver. He was shown his 
revolver, Exhibit 27, but could not recognize it and had noticed no marks 
upon it. [1800] 

No attempt was made to prove that Vanzetti had made the various answers 
at Brockton about which he was uncertain. 


Luici Fauzini said he had sold to Vanzetti in January or February, 1920, 
a revolver which in October, 1919, he had bought from Orciani and which 
he recognized as Exhibit 27 [1629]. He knew it by scratches on the right 
hand and some rust: 


“Before | forget it, how do you know that is the revolver you had?—lI 
recognize from those scratches on the right hand of the revolver, this little 
rust,—over here on the right hand. 

What make was the revolver that you sold to him?—H. R. Arm Company, 
I think... . 

Point out to us the mark that you saw on the gun.—Right one here (in- 
dicating), and over there, a little rust... . 

How do you know that is the revolver?—With the intention,—that is, | 
did not put much attention to this gun before, but I have seen the gun. 
That is, | did examine it, not intentionally. 

How do you know that Is the revolver that you sold to Vanzetti?—Well, 
because of this scratch here and a little rust here as I pointed to.” [1630] 


On cross-examination he said he had never fired the gun off. Vanzetti 
paid him five dollars which was what the gun had cost him. He said there 
were six chambers in the revolver, which he had never either loaded or 
taken apart. He had happened to notice the scratch when he bought the 
gun: 


“Were there any other scratches on the revolver besides the one you 
pointed out?—I never paid any attention. 

low did you happen to see this scratch you pointed out to the juryr— 
Well, as I looked at the revolver and I twisted and turned it around I saw 
that mark. 

When was thatr—The time that | bought it. 

Did you ever look at it again to see the scratchP—No, sir, I never. I bought 
it that day and I| saw it then and I did not see it any more. I did not look 
at it any more. 

And you always remembered that scratch?P—Yes, particularly a scratch 
there which I| used it as a mark. 

What did you use it as a mark for?—Well, because he talked about it 
when | bought it, and I spoke about the mark. 

Were there any other marks near that mark?—No, sir, and I remember 
there was none. 

Do you remember that mark very distinctly?—Yes. 

Got a very clear picture of it in your mind?—I got it in my mind.” [1631] 
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Examining the gun the witness noticed that there were scratches on the 
left side also. [1633] 


Ricarpo OrciAni who had been apprehended and suspected of complicity 
in the crimes but let go almost immediately after his arrest did not testify, 
although Falzini and two other witnesses said he was somewhere about 
the court house during the trial [1016, 1191]. This fact was commented 
on by the District Attorney in his summation [2187, 2229] as justifying an 
inference by the jury that Orciani’s testimony would have been unfavorable 
tc the defense! [2233]. The last comment was unsuccessfully objected to 
by defendants’ counsel and became a point on the appeal [4341, 4342]. 
The Supreme Judicial Court held it was permissible for the District Attor- 
ney to comment on the failure of the defendants to call a witness whom 
they would reasonably be expected to call and who was available.? [4343] 


REXFORD SLATER of Dexter, Maine, who had formerly lived in Norwood, 
Mass., recognized Exhibit 27 as having belonged to his mother-in-law, 
Mrs. Mogridge, about three and a half years earlier [1635]. She had brought 
it with her from her home in Maine to Norwood and had sold it to him 
with its case for about four dollars [1639]. He had kept it in the house, 
fired it a few times and sold it to a fellow workman, Ricardo Orciani, for 
four dollars [1636]. He identified the case by a knob and a tear, and the gun 
by enamel that was off on one side: 


“What is there about that revolver by which you now say it ts the re- 
volver you sold to him?—Well, the enamel on the gun that | sold was off 
from the end of the barrel; also over the cylinder. 

Over the cylinder. You say ‘cylinders.'—Over the cylinder. 

Do you mean one or both sides?—Well, that [indicating] is the cylinder, 
as far as | know. Well, I never noticed only one side of the gun. | don't 
know. | can’t remember which side it was. | know it was gone or started 
off from one side. 

Any other way you can tell?—No. 

| assume from your answer no other way, that you did not notice the 
number on the handleP—l! did not. | do not know the number.” [ 1637] 


On cross-examination he thought he had sold the gun late in the fall of 
1919 [1638]. He had not noticed that both sides of the barrel showed lack 
of plating: 

“Did you at any time when you had it open for the purpose of cleaning 
notice that both sides of the barrel showed a lack of nickel plating?—Both 
sides of the barrel? 

Yes.—No, sir. 

What?—No, sir. 

Now, will you please examine that gun and see if there are any marks on 
it now that were not on it when you bought it and when you owned it, 
if that is the one you owned?—[ Witness examines gun.] Yes, sir. 


1See Part I, pp. 86, 87. 2See Part I, pp. 121, 122. 
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Wherer—One behind the trigger guard. 

Where is it?—Right here [indicating]. 

Apparently a cut right across?—Yes. 

Were you told before you took the stand that that mark was on the gun? 
—No, sir, I was not. 

Are there any other marks?—I beg your pardon. I was [1640] .. . 

Did you ever see any other gun that has been fired as much as you 
know that gun has been fired to have bright nickel at the end of the muzzle? 
—I]I don’t know. I never saw any revolvers that have been fired as many 
as that one. 

Then, do you know whether that gun is any different from any other gun 
that has been similarly discharged ?—No, sir. 

Do you know if the gun differs from any other gun of the H. & R. make, 
.38 calibre, that has been discharged as much as that has, with respect to 
loss of nickel at either side of the barrel?—Why, no, I don’t know. 

Then how can you say that is the gunr—Well, I can say that is the gun 
because it has those places gone, and | don’t think another gun would. 

I thought you said you did not know how another gun would appear? 
—I don’t know for sure. 

Then you don’t know for sure that is the gun, do you?—Well, it looks 
exactly like it. [1641] ... 

Do you mean you do not know whether you have any doubt? That is 
the question, sir. Have you any doubt but that a gun of the H. & R. manu- 
facture, .38 calibre, fired as frequently as that one, would look the samer 
Have you any doubt about that?—[Witness hesitates.] Why, I don’t see 
why it should. 

Why should it not?r—I don’t know why two guns that have been used 
some certain length'of time should look just alike. 

Do you know why they should look any differentr—Yes. 

Why ?—Different usage 

1 said used the same, and you said used the same, didn’t your—Well, 
there 1s no two guns used the same. 

Assume that two guns have been used the same.—Can't do it. 

You can’t assume thatr—No, sir. 

Why not?—Because they wouldn’t be used the same. 

Why couldn’t they be used exactly the same, any two guns of that man- 
ufactureP—Because they couldnt. 

Why not?—Well, one man would not have two guns just alike. 

Did I say anything about one man having two guns?—Two men never 
use two guns alike. 

You know that to be a fact, do youP—I know it through rifles, and prob- 
ably it is the same with revolvers. 

I see, you are guessing about it? Is that right?—Well, I know it ts so in 
regard to rifles. 

Aren’t you guessing when you say that is your own gun you once owned? 
—No, sir. 
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You are sure of that? Are you sure of that, sir?—Well, I am sure the 
same scars as on the gun | sold, and exactly the same. 

I did not ask you that. Are you sure that is the same gun? 

THE Court. Answer the question. 

—J] am not.” [1642] 


The gun was identified also by Slater's brother-in-law, ELpripGeE ATWATER 
of Dexter, Maine. [1556] He had shot it while it belonged to his father- 
in-law. He identified it by the nickel worn off on the end of the barrel and 
over the cylinder, but noticed the left side only [1557]. The last time he 
had seen the gun it had been in the possession of his mother-in-law after 
his father-in-law’s death, about five years earlier [1558]. He identified the 
case also, but on cross-examination admitted this might not be the original 
one. [1559] 

He said Exhibit 27 was worn off on the right side nearly as much as on 
the left but he did not remember having noticed that fact on the Mogridge 
gun. [1564, 7] 


“Can you identify this revolver from the condition of the muzzle alone? 
—J[ did not understand. 

Can you identify this revolver from the condition of the muzzle alone?— 
Why, only that it is more the same as that one was. 

Is that any different from any other gun fired the same number of times? 
—I couldn’t say as to that. 

Can you identify it from the lack of nickel plating on the left sideP— 
Only that is the way it was when I had it. 

Is that any different from any other H. & R. .38 of the same age?—lI 
couldn't say. 

Fired the same number of times?—I couldn’t say about that. 

Then you don’t say this is the Mogridge revolver, do your—lI say as 
far as those two markings, that is the revolver Mr. Mogridge had eight 
years ago. 

What you mean, is it not, as far as those two markings are concerned, 
they are similar to what was on the Mogridge revolver’—They are just like 
what was on the Mogridge revolver. 

That is all you mean, isn’t itp—Yes. 

Mr. KaTzMann. That ts all.” [1568] 


None of the witnesses knew the number of the gun nor remembered ever 
having noticed the number. [1561, 1633, 1637] 


SARAH BERARDELLI, widow of the murdered guard, testified that her hus- 
band had carried a revolver which she thought was like Exhibit 27: 


“IT will show you that revolver, which is Exhibit 27, and ask you if you 
have ever seen a gun like that beforeP—I think I did. 

And where have you seen a gun like thatr—If I seen just like itr [806] 

I say, where? I thought your answer was ‘like that.’ Now, I ask you 
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wherer—I have seen one that my husband carried. 

At some time before the shooting, do you know whether or not your 
husband had done something with the gun which he carried?—Why, yes, 
three weeks before he got shot, why, he brought it in the place to have it 
repaired... . 

Well, do you know what the matter with the gun was?—Yes. 

What was it?—It was a spring broke.” [807] 


She said the check for the gun had been given to Parmenter, the gun 
having been lent by him to Berardelli. While it was being repaired the 
paymaster loaned him another. She did not know whether the gun had been 
returned by the Iver Johnson repair shop, or not, but she thought that in 
April her husband had had the same kind of gun with a black handle. [809] 


According to a defense witness, ALDEAH FLORENCE, with whom Mrs. 
Berardelli boarded after her husband’s death, [1686], the widow had a 
few days after the funeral held a conversation with her: 

“—Well, three or four days after she came back from the funeral she 
said, ‘Oh, dear,’ she says, ‘If he had taken my advice and taken the re- 
volver out of the shop he would not be, maybe he would not be in the same 
condition he is to-day.’ 

Get the revolver out of the shop?—Out of the repair shop. 

Will you repeat that answer? | did not get the middle of it—She said, 
‘Oh, dear, if he had taken my advice and taken the revolver out of the 
repair shop, maybe he would not be in the same condition he is in to-day.’ ” 
[ 1687] 


Mrs. Berardelli was not recalled to contradict the testimony of this 
witness. 


An employee of Iver Johnson, Lincoln WapswortTH, testified that on 
March 20th, 1920, he had made a record of a gun brought in by Berardelli 
[813]. The record was used to refresh his recollection and he said it was a 
38 Harrington & Richardson revolver [814]. He was then shown the Van- 
zetti gun: 


“Can you tell the jury whether or not the revolver which was brought in 
on that date is of the same type and calibre of revolver as the one | have 
now shown your 

Mr. McAnarney. To that I object. 

That simply calls for a Yes or No answer. Can you tellP—Yes. 

You need not answer this until my friends have a chance to object. | am 
going to ask you whether or not that revolver is the same make and 
calibre of revolver as the one which was brought in? 

Mr. McAnarney. | object, if your Honor please. 

THE Court. I suppose you are going to show, are you not. later by evi- 
dence tending to prove that the revolver in front of the witness wus the 
same revolver that Berardelli had at the time of the alleged shooting? 
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Mr. Wittiams., I am, if your Honor please. 

THE Court. With that assurance, the witness may answer. 

Mr. McANARNEY. Save an exception. 

Mr. Moore. Save an exception. 

Tue Court. Certainly. And reserving a right, as in all other matters, to 
have the evidence stricken from the record if the connection is not made. 
[SI5} ... 

Your answer to the preliminary question was Yes. Will you tell us 
whether or not that revolver which I have shown to you answers the de- 
scription of the revolver brought in that dayr—It does. . . . It is the same 
calibre and make.” [816] 

This witness was not cross-examined. 


The Iver Johnson repair clerk, Georce F. FitzEMeyEr, testified that his 
records showed the receipt of two Harrington & Richardson guns between 
March 19th and 22nd [817]: One was a 32 on which a new hammer was 
placed [818]. The number of that job corresponded to the number given 
Berardelli’s gun on the records of the receiving clerk [819]. He did not 
know the calibre of the gun which he had repaired. [820, 1] 

Fitzemeyer was asked if repairs had been recently made to Exhibit 27 
and said: 

“Well, a new hammer, I should call it, a new hammer. 

And how can you tell a new hammer has been put in thereP—Well, the 
firing-pin does not show of ever being struck.” [822] 


The only cross-examination was to bring out that the witness repaired 
about 25 or 30 revolvers of various kinds every day. [822] 


Another employee of Iver Johnson, JAMes H. Jones, testified that, in ac- 
cordance with the course of business in regard to returning guns left for 
repairs, there were periodic sales (823, 834]. He thought the Berardelli gun 
had been returned to its owner, [824] because it was no longer in the 
place of business [834] and it had not been sold in a sale of uncalled for 
revolvers held in February, 192] [835]. This witness likewise was not 
cross-examined. 

On the appeal various points were discussed in connection with the ad- 
missibility of the testimony of the Iver Johnson employees, the Court 
holding no error had been committed. [4328-30] 


Two witnesses testified to having seen Berardelli carry a gun. Miss Mar- 
GARET MAHONEY, paymistress for Slater & Morrill, who made up the pay- 
roll on April 15th [168], had, within two months or more of the shooting, 
seen a shining revolver in Berardelli’s possession. [170] 


James. F. Bostock, who had known Berardelli for some time, had seen 
a revolver in his possession the Saturday night before the shooting: 
“What kind of a revolver was it, do you know?—No, | couldn’t tell you 
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the make of it. I don’t know anything about revolvers. It was a 38 calibre re- 
volver, that is all | can tell you. | don’t know. I never owned one. 

What did it look like?—It was a nickel-plated revolver. 

It was 38 calibreP—Yes, sir. 

And you saw him have it the Saturday before the shooting?—Yes, sir. 

How long, to your knowledge, had he possessed that revolver?—I couldn’t 
tell you. I have seen it with him a number of times. I couldn’t tell you how 
long he had it. 

Just roughlyr—Probably a month or two. Ever since I worked at the 
factory. I had been working at the factory there at that time probably 
two months. 

You had known Berardelli during that time?—Yes, sir. 

Mr. WILLIAMS, Just a minute, Mr. McAnarney, please. 

{Mr. Williams shows a revolver to the witness. ] 

Will you examine that revolver? 

THE Court. May I inquire if there are any bullets or shells in it? 

Mr. WILLIAMS. It does not look so to me, sir. 

THE Court. Well, | want to know for sure. | remember in another state 
they did have a very serious accident. 

Mr. WiILLiAMs. There are no bullets in it. 

Can you say whether or not the revolver that you saw in Berardelli’s 
possession was similar In appearance to the revolver | now show your 

Mr. Moore. I object, if your Honor please. 

THE Court. Well, on the assurance I have been given, I think I shall 
receive It. 

Mr. Moore. I object to the form of the question. 

To the best of your knowledge, belief or recollection, is the revolver 
that | now show you like in appearance to the one you saw in Berardelli’s 
possession P 

Mr. Moore. That | object to. 

THE Court. You may answer. 

Mr. Moore. Your Honor will save me an exception? 

THE Court. Certainly. 

Tue WitNEss. Do you want me to answer? 

Mr, WILLIAMS. Yes. 

—Well, I should say it is a revolver similar to that, yes; that kind of a 
revolver. 

Can you tell us how many shots there were in the revolver which you 
saw on Berardelli?—No, sir, | could not.” [197] 


On cross-examination : 

“Have you a distinct recollection of anything on that revolverr—No, 
sir, not one particularly. | couldn’t tell it if | saw it again. 

And that is the only time you saw it?—Yes, sir. | have seen it a number 
of times in his possession. 

But you couldn’t tell it againP—No, sir. 
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And you don't know whether this is the revolver?—No, sir.” [200] 


It will be noted from the foregoing account that Mrs. Berardelli said 
her husband’s gun was like Vanzetti’s; that Wadsworth said Vanzetti’s 
answered the description of Berardelli’s, and that Bostock said the two were 
similar. 

Neither of the experts for the prosecution was asked anything about 
the hammer in this gun. Both the defendants’ experts denied that a new 
hammer had been placed in it. 

James E. Burns gave as his reason for this opinion the fact that the 
face of the hammer showed use, it was “case hardened” [1418]. On cross- 
examination he said that unless the gun had been used more than a hun- 
dred times since May, 1920, a hammer then new would not have shown the 
wear he found [1457]. He did not think the gun had been fired much. [1464] 

J. HENRY FitzGeERALp said the hammer was as old as the rest of the pistol; 
it had been fired in use, and showed the amount of wear to be expected from 
the condition of the gun [1465]. On cross-examination he could not tell 
what had been done in March, 1920 [1470], but said that the gun did not 
look as though a new hammer had ever been put in. [1472] 

No rebuttal testimony was offered by the prosecution, although at one 
time Mr. Katzmann said he expected to offer experts in rebuttal. [1482] 


On cross-examination Sacco was asked if he had not taken Exhibit 27 
from Berardelli’s body: 

“Did you ever see that gun, that revolver, Exhibit 27, prior to the 
5th day of May, 1920°—No, sir. 

Did you see it on that day?—The night? 

The night, yes.—No, sir. 

Did you take that revolver off the person of Alessandro Berardelli when 
he lay down on the sidewalk in front of the Rice & Hutchins building?— 
No, sir. 

Do you mean that, Mr. Saccor—Yes, sir, | mean it.” [1893] 


In summation Mr. McAnarney reviewed the testimony [2168-70] and 
argued that, had the defense wanted to stoop to falsehood, the witnesses 
would have been coached to give the number of the gun [2168]. He also 
commented on the fact that Mrs. Berardelli said her husband’s gun had 
a broken spring [2169] and that the Iver Johnson record showed it was a 
32 and the Vanzetti gun was a 38 [2170]. He described this testimony about 
the gun as camouflage.? [2178] 

Mr. Katzmann, in his argument to the jury, accused Sacco of having 
taken Berardelli’s gun [2183]. He argued that the recollection of the men 
from Maine was worthless because any gun would be fouled at the muzzle 
end. He called attention to Vanzetti’s statement at Brockton that he had 
paid $16. or $17. for it and that there were six cylinders in it, which was 


1See p. 80. 
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what Falzini had also testified [2229]. He then said “Who knows more 
about it, the man who put the hammer in or James E. Burns, . . . who never 
saw the gun until he came into the court room?” [2230] 

This constituted a suggestion that Fitzemeyer had testified that he had 
put a new hammer in Vanzetti’s gun, which was, of course, not the fact. 
Fitzemeyer had testified only that he had put a new hammer into Berar- 
delli’s gun and that he thought a new hammer had also been put into Van- 
zetti’s. He was never asked whether he thought Vanzetti’s gun was actually 
the one on which he had worked. He was even ignorant of the calibre of the 
gun he had repaired. [820, 1] 

Katzmann also argued that Bostock’s testimony to the effect that Berar- 
delli had had the gun on the Saturday before the shooting discredited 
Mrs. Florence [2230], the witness who quoted Sarah Berardelli as be- 
moaning the fact that her husband had not taken his revolver out of the 
repair shop. Upon Mr. Moore’s objection that Bostock had not identified 
the gun, Mr. Katzmann stated his recollection to be that Bostock had said 
the gun answered the description of Vanzetti’s [2231]. On the next day, 
before the Court’s charge, Bostock’s cross-examination to the effect that 
he could not identify Berardelli’s gun was read to the jury. [2238] 

Judge Thayer, in his charge, mentioned briefly the putting of a spring 
and a hammer into the gun, and. at the end of the charge corrected the 
statement as to the spring [2264]. He referred to the respective claims, stat- 
ing that the defense experts testified “no new spring and hammer were 
put into said revolver by the employees of said Iver Johnson Company” 
[2255]. This charge (although not excepted to), followed Katzmann’s error 
in its suggestion to the jury that the Iver Johnson men had testified to having 
put a new hammer into Vanzetti’s gun. 

In his opinion denying the motion for a new trial made on the ground 
that the verdict was against the weight of the evidence, Judge Thayer re- 
viewed the testimony on this subject. He stated that Vanzetti’s revolver had 
been identified by the Iver Johnson foreman “by the new hammer that he 
himself put into it.” As has already been pointed out there was no such 
testimony. The Judge in this opinion called attention to Vanzetti’s change 
of testimony regarding the price paid for the revolver, as justifying the Jury 
in believing he did not know the value of the gun and had never bought it. 
[5554] 

In connection with the fifth motion for a new trial, ALBERT H. HAMILTon, 
in his affidavit of October 15th, 1923, examined the question of the alleged 
new hammer in the Vanzetti revolver and made a microscopic examination 
of the various screws. He came to the conclusion that the screw hulding the 
hammer in place had never been removed because there were no scratches 
to be seen “such as would ordinarily accompany and be the result of the 
removal” [3613]. Photographs of the revolver and screw heads were sub- 
mitted [3732 c, d]. The affidavits submitted by the prosecution did not dis- 
pute Hamilton’s statement; nor did they in any way discuss the question 
of Vanzetti’s revolver. 


1 See pp. 86, 87. 
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Nevertheless Judge Thayer, in his opinion (Oct. Ist, 1924) denying the 
motion, rejected Hamiulton’s conclusion and reasoning, pointing out that, 
as the screw had been put into the gun at the factory without leaving any 
mark, it could be so put in again; that it was even possible a new screw 
might have been used. He commented on the fact that the defendants’ ex- 
perts at the trial had not noticed the importance of the screws. [3722] 

In discussing the question of a new trial on the second motion (relating 
to the testimony of Gould), Judge Thayer, on the same day, said ‘“‘there 
were most potent evidence”’ to the effect that during the shooting this gun 
was taken from Berardelli [3514]. After reviewing the testimony he re- 
ferred to Vanzetti’s falsehoods, which the Commonwealth claimed were 
an attempt to account for the possession of a revolver known by him to 
have been Berardelli’s [3515]. He said the Commonwealth claimed Van- 
zetti had later changed various of his statements because he knew it could 
be proven his original ones were untrue [3516]. He added that on cross- 
examination Vanzetti “could find no logical connection between radicalism 
and the falsehood” he had told regarding the price of the gun. It should 
be noted that Vanzetti never fully admitted he had told this falsehood and 
was not really asked the question Judge Thayer paraphrased. Vanzetti 
had admitted only that there was no connection between the falsehood 
and literature. [1750-1751] 

On appeal this decision was sustained on the ground that the judge was 
not bound to follow the defendants’ experts even though not opposed by 
counter affidavits. [4352] 

The Supreme Judicial Court had said there was evidence that Berardelli 
had had a 38 H. & R. revolver on the Saturday before the murder and that 
it was found later in Vanzetti’s possession [4315]. The statement is an ex- 
tension of Bostock’s testimony, since he said only that he had seen a re- 
volver similar to Exhibit 27 and that he had been unable to tell its make 
[197]. This discrepancy was called to the Court’s attention on application 
for a rehearing [4359a]. Judge Thayer made substantially the same error 
later in his opinion denying the Medeiros motion on October 23d, 1926 
[4764]. He argued that the jury, under the decision of the Supreme Court, 
had had a right to say Vanzetti’s revolver was Berardelli’s. [4765] 

Before the Lowell Committee the only discussion of this subject came 
from LincoLn WapswortTH, one of the Iver Johnson employees. Wads- 
worth had since the trial obtained the impression he had identified Vanzetti’s 
pistol as the one brought in for repairs and the belief disturbed his con- 


science: 


“But what disturbed my conscience was this thing later that developed. | 
was under the impression, from hearsay and reports, that | had testified or 
had given the impression that this pistol in court was the pistol that came 
into our shop. I had nothing to do with the repairing of the pistol, but | 
had charge of all the records and handled them at that time, coming in, 
but I had nothing to with their going out,—with the records going out. And 
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I heard from several different sources that that testimony was quite im- 
portant. Of course, a lot of this is hearsay. 

(By Mr. Thompson) You can go ahead and give the hearsay and every- 
thing else.—But | have felt that I had created the impression that there 
was a possibility that that was the pistol. Well, that is just a possibility. 
There are a number of possibilities, and that is a possibility. There is just 
the one possibility in the number of pistols a factory of that kind happens 
to make. There was no distinguishing number so that you could tell that 
that was the pistol. Of course, every revolver has a serial number, but 
there was no record of this serial number in court. There was nobody had 
the number in their possession; nobody knew it, and for that reason that 
pistol had just a very slim chance that that is the one. That is all I can: 
think of on that. 

Did you make an effort to say something more?—Yes, before I went into 
the court room at all,—I don’t know whether it was the first or the second 
interview that I had, it is so long ago my memory fails me on that,—I 
tried to say that there was, just the same way I do now, that there was just 
a very slim possibility. But the attorney was insistent there, and he 
seemed—— 

You will have to speak a little louder—Mr. Williams did not seem to 
want to have that at all, so that | just let be on it. And then in the court 
room I felt sure | would have a chance to say the same thing that I have 
said here, but when the time came to be cross-examined I simply was not, 
that was all, and | went down on the records, as I thought, and still think, 
that while not a direct statement that that was the pistol, it might lead to 
the impression that it was the pistol. In fact, it was brought to my notice later 
that it had very strongly, by a number of people. That was what both- 
ered me. 

What is your belief today, judging from your records and all that you 
have personal knowledge of, what is your belief as to whether that was 
or was not Berardelli’s pistol?—Well, there are thousands of times more 
chances that it was not than that it was, because there is only one, and 
just that one pistol, and there are just as many other chances as they had 
made pistols before that time——lI don’t know how long they have been in 
business, but probably thirty or forty years——that it was not.” [5235] 


Wadsworth described the revolver as very common and cheap. He 
said that the number of Berardelli’s revolver had not been taken by Iver 
Johnson [5236]. He concluded as follows: 

“As I understand it, what you are here for today is to say that from your 
knowledge of the practice, habits, bookkeeping, and so forth, of the Iver- 
Johnson Company, there was not any reason, from those records or from 
any testimony given about them, yours included, that would lead you to 
believe that was Berardelli’s pistol? —That 1s right. 

Mr. THomeson. That is all. 

Mr. Ranney. That is all, | may say at this time that | do not think 
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that Mr. Wadsworth’s testimony, taken at its greatest value, would in any 
way indicate that he tried to identify the revolver shown him at the trial as 
the one which he received for repairs from Berardelli. He merely testified, 
as I understand it, to the fact that a gun had been received from Berardelli, 
and that is all.” [5238] 


The Lowell Committee in its report said: 

“Then there is the fact that a pistol that Berardelli had been in the 
kabit of carrying, and which there is no sufficient reason to suppose was 
not in his possession at the time of the murder, disappeared and a pistol 
of the same kind was found in the possession of Vanzetti when he and 
Sacco were arrested together, and of which no satisfactory explanation is 
given. It is difficult to suppose that Berardelli was not carrying his pistol 
at the time he was guarding the paymaster with the pay-roll, and no 
pistol was found upon his person after his death. [t is natural also, if the 
bandits saw his pistol they should carry it off for fear of someone shooting 
at them as they escaped.’” [5378w] 


The Committee considered significant the fact that no extra cartridges 
were found on Vanzetti [5378y]. Their absence is consistent with the theory 
that the gun was Berardelli’s, but it 1s equally consistent with Vanzetti’s 
explanation that he had bought a loaded gun at second hand. 

The Committee’s observation that it was natural for the bandits to carry 
off Berardelli’s pistol can readily be accepted, especially if the pistol 
fell out of Berardelli’s clothes or from his hands, even though no eye- 
witness observed anything of the sort. The conclusion that Sacco gave this 
pistol to his friend Vanzetti does not seem quite so natural. The possessor of 
Berardelli’s pistol would be obviously marked as a murderer. It would 
seem more natural for a bandit who may have picked up this pistol to have 
thrown it away, as the containers of the payroll were thrown away. 

In conclusion it may be said that there is no doubt Berardelli’s gun and 
Vanzetti’s were similar and that the question of their identity seems to 
rest entirely on whether or not the hammer had been repaired in both. 
In this connection, it is pertinent that Mrs. Berardelli thought what her 
husband’s gun needed was a new spring, that the repair clerk at Iver John- 
son’s did not know what was the calibre of the gun he repaired, and that 
his records show a 32, whereas Vanzetti’s gun was a 38. No expert testi- 
mony was ever offered by the prosecution on the subject of the hammer in 
Vanzetti’s gun, but both defense experts at the trial testified it was not 
a new hammer and Hamilton later agreed with their opinion, although he 
had a reason other than theirs for his own. There remains Fitzemeyer’s 
testimony to the effect that he thought it a new hammer because the firing- 
pin showed no powder marks. This witness was not cross-examined on the 
point, but his testimony is hardly credible in view of the failure of the 
prosecution to support it by the testimony of the experts. Both Mr. Katz- 
mann and Judge Thayer referred to Fitzemeyer’s testimony in such a way 
as to give the jury the impression he had testified to having himself put 
a new hammer into Vanzetti’s gun. He had not so testified. 
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On the other side is the testimony of a number of witnesses identifying 
Vanzetti’s gun and tracing its history. The basis of their identification is 
very uncertain. It can hardly be disputed, however, that there was a sim- 
ilar gun sold by Slater to Orciani and, if Falzini was to be believed, this 
was Vanzetti’s. While Falzini was mistaken as to the number of chambers 
in the weapon and uncertain about some of its identifying marks there 
was no inherent improbability in his story. 


V 


CONSCIOUSNESS OF GUILT AND THE 
ISSUE OF RADICALISM 


a. The Testimony at the Trial. 
1. The Events at the Johnson House. 
2. The Actions of Defendants upon Arrest. 
3. Armed Condition of Defendants. 
4. Misstatements by Defendants after Arrest—TIhe Explanation of 
Radicalism. 
. The Summations and the Charge. 
. Subsequent Discussion. 
. Before the Lowell Committee. 
. Summary. 


ran oO 


J UDGE THAYER, in an opinion written in 1924, said that the verdict in this 
case did not rest on the testimony of eyewitnesses but on evidence of ‘‘con- 
sciousness of guilt” [3514]. He cited as such evidence various falsehoods 
told by the defendants, as well as the attempt attributed to them by the 
police to use their guns on arrest. [3516-3524] 

At Vanzetti’s trial for the Bridgewater hold-up the prosecution had 
claimed that some of his actions and statements showed consciousness of 
guilt, and had relied particularly on his denial to Stewart of acquaintance 
with Boda and on the events which took place at the Johnson house just 
before the arrest. In the opening address to the jury at the trial of both men 
for murder, however, Mr. Williams, Assistant District Attorney, did not 
refer to the facts Judge Thayer had cited nor to the contention, later made, 
that these evidenced consciousness of guilt. He mentioned the occurrences 
at the Johnson house but drew no inferences from them. Counsel for the 
defense were probably aware that the prosecution would make the same 
claim regarding consciousness of guilt as they had made at the earlier trial, 
even though the phrase itself does not appear in the case until the time when 
Vanzetti took the stand in his own behalf. 

Most of the facts which the prosecution used were developed at the trial 
before either of the defendants took the stand but some of the events which 
resulted in the arrest of Sacco and Vanzetti were not made fully clear to 
the jury. Indeed, even before the Lowell Committee, Mr. Katzmann did not 
indicate precisely why the authorities had been anxious to find Boda and 
his car. That the latter owned an Overland and that two days after the 
Braintree crimes he had taken it to Johnson's garage in West Bridgewater 
for repairs was learned by the police. Boda had lived for a time about three 
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quarters of a mile from this garage, in the shack of a man named Coacci. 
The shack was approximately two and a half miles from the Manley woods, 
in which was discovered, on April 17th, 1920, the Buick car later identified 
at the trial as that in which the bandits had escaped. Coacci, under orders 
of deportation, surrendered to Chief Stewart of the local police just after the 
Braintree crimes and seemed anxious to be deported. The next day Stewart 
interviewed Boda at the shack but did not arrest him. It may be that his 
ownership of a car had not then become known. Immediately after the inter- 
view with Stewart, the nature of which has never been disclosed, Boda 
seems to have left. As it was generally believed the Braintree crimes were 
the work of Italians, the police were at this time looking for all Italians 
who operated cars. Therefore, they wanted to question Boda again, espe- 
cially since there were reports (not later supported by evidence), that Boda 
had been seen driving a Buick car similar to the one used by the bandits. 
The police arranged with the garage owner, Johnson, that he should notify 
them when the man came for his machine. 

Boda was an acquaintance of Sacco and Vanzetti. Early in May, as a 
result of Vanzetti’s trip to New York, the defendants, according to their 
testimony, wanted the use of an automobile to gather the radical literature 
belonging to their friends and hide it in anticipation of new raids against 
radicals. Orciani, a mutual friend, arranged with Boda for the use of his 
car. On the night of May 5th, Boda went to Johnson’s garage with Orciani, 
on the latter’s motorcycle. Finding the garage closed, they proceeded to the 
Johnson home on Elm Street in West Bridgewater, a few hundred yards 
from the garage. Here Sacco and Vanzetti, who had come from Sacco’s house 
by trolley, joined them. Boda rang the bell. Greeted by Mrs. Johnson, he 
asked for her husband, talked with him and then went off with Orciani, 
without taking his car with him. Mrs. Johnson walked to a neighbor's house, 
where she telephoned the police. She claimed that on her way Sacco and 
Vanzetti followed her. The prosecution argued that the four Italians be- 
came alarmed when they observed Mrs. Johnson going into a house from 
which telephone wires were visibly strung and that they all went away im- 
mediately rather than run the risk of waiting for Johnson to get out the car. 
Sacco and Vanzetti denied having paid any attention to Mrs. Johnson’s 
actions and claimed that Boda did not take his car away, because, since he 
had no license plates for 1920, Johnson had advised against his doing so. 
This version was partly confirmed by Johnson. Neither Boda nor Orciani 
ever gave any testimony. The former fled to Italy; the latter assisted the 
defense during the trial but did not appear during any of the later proceed- 
ings. 

om leaving the Johnson house Sacco and Vanzetti walked off in the 
direction of Brockton and boarded an approaching trolley car with the in- 
tention of returning to Sacco’s home. They were arrested by one of the 
police officers sent out in response to Mrs. Johnson's telephone message. 
This officer, Connolly, claimed that in the trolley car and also Jate., in an 
automobile on the way to the police station, the defendants had made at- 
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tempts to use the loaded weapons they were carrying. The District Attorney 
argued that such conduct was inconsistent with innocence of serious crime. 
The defendants both denied the suspicious acts attributed to them by 
Connolly. 

On the night of their arrest Chief Stewart questioned both men about the 
reason for their presence in West Bridgewater, about their radical beliefs, 
about their acquaintance with Boda and others, but not about either the 
Braintree or the Bridgewater crimes. Both Sacco and Vanzetti gave false rea- 
sons for their presence in the neighborhood and denied knowing their 
friends; Vanzetti partially admitted his radical views, but Sacco denied 
that he was an anarchist or a communist. On the next day District Attorney 
Katzmann examined them at greater length, questioning them about their 
movements during the preceding weeks and the purchase of the guns and 
ammunition they had been carrying. He also asked Sacco several things 
about the Braintree crimes, the answers to some of which Sacco later admitted 
as false. The prosecution argued that the defendants told these lies so as to 
divert suspicion from their complicity in the crimes. At the trial Sacco and 
Vanzetti admitted that they had lied but did not acknowledge all the state- 
ments imputed to them. They also admitted guilty consciousness, but not 
in respect to the murders. Their claim was, that they had been in fear both 
of deportation as radicals and of possible violence to their persons during 
detention, since they had had vividly in mind the fate of Salsedo, whose 
death while held confined by Federal agents in New York had been re- 
ported in the press only two days before their own arrest. 

This claim of the defendants was not advanced by counsel in their open- 
ing address to the jury. The defense was in that opening described as con- 
sisting of two parts—denial by evewitnesses that either defendant was one 
of the bandits, and evidence of alibis. No attempt was made to explain any 
of those acts or statements of either defendant which the prosecution, as 
must have been known to counsel, was going to claim showed consciousness 
of guilt. Counsel realized, nevertheless, the seriousness of the inferences 
which might be drawn against the defendants if the evidence, especially that 
consisting of their falsehoods, were to remain unexplained. Although the 
statements made to Mr. Katzmann were not before the jury as part of the 
prosecution’s case, it was evident they would be used on cross-examination. 
Not to call the defendants at all would have heen fatal to their case. To 
call them, required divulgence of their radical beliefs as explanatory of the 
lies they had told and of any suspicious conduct at the Johnson house. Be- 
fore reaching a decision on this subject counsel for the defendants, at the 
suggestion of Judge Thayer, conferred with Mr. John W. McAnarney, 
brother of Vanzetti’s attorneys, himself a trial lawyer of repute. As Mr. 
McAnarney later told the Lowell Committee, the lawyers reached the con- 
clusion that not to call the defendants was out of the question, to call them 
without disclosing their radical views, impossible; and that therefore the 
risk of these views prejudicing the jury had, finally, to be taken. Thus the 
radical beliefs and activities of Sacco and Vanzetti came into the case chiefly 
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as an explanation for the lies they told after their arrest. 

Mr. Katzmann cross-examined Sacco at great length about these radical 
views. At one time the cross-examination was defended as being a test of 
the defendant’s credibility, that is, an attempt to find out whether he really 
was a radical; at another time it was supported as part of an effort to show 
that no logical connection existed between the lies and the proffered ex- 
planation of them. In his summation Mr. Katzmann even charged that the 
whole defense of radicalism had been made up during the trial in order to 
meet the exigencies of the case, pointing in support of this argument to the 
failure of defendants’ counsel to mention this defense in their opening. After 
the trial the defense claimed that Katzmann’s cross-examination of Sacco 
had been deliberately designed to prejudice the jury, since the District At- 
torney had known all along that Sacco was a radical. The contention was 
discussed on the appeal, in the Medeiros motion for a new trial and also 
before the Lowell Committee. At the Lowell hearings Mr. Katzmann ad- 
mitted having known of Sacco’s radicalism before the cross-examination. 

At the trial Judge Thayer charged the jury that they should take none of 
the matters relied on by the prosecution into account unless they believed 
that the defendants were motivated by desire to escape detection for the 
murders. If their acts or statements were due to fear of deportation, or any 
other reason not related to the murders, then, he said, the jury could not 
consider any of this evidence against them. No exception was taken by coun- 
sel to this charge at the trial, nor has it been criticized since. It was a fair 
and thorough statement of the law applicable to the circumstances. 

Judge Thayer reviewed the evidence bearing on consciousness of guilt in 
several of his opinions. It was never discussed by the Supreme Judicial 
Court, although that court upheld the cross-examination of Sacco as a proper 
test of his credibility. The Lowell Committee considered the whole matter 
in its report, as did Governor Fuller. The evidence at the trial and the sub- 
sequent proceedings will now be analyzed in detail. 


a. The Testimony at the Trial 


This testimony falls under four heads: (1) the events at the Johnson 
house; (2) the actions of the defendants upon arrest; (3) the armed condi- 
tion of defendants; (4) the misstatements made by the defendants after ar- 


rest. 
1. The Events at the Johnson House 


Mrs. RuTH Jounson testified that after her husband had gone to bed 
on the night of May 5th, she was called to the door of her home in West 
Bridgewater by a man who turned out to be Boda; and that subsequently, 
as the result of a talk with her husband, she went to a neighbor’s home, the 
Bartlett house. As to what occurred after she left her own house she testified 


as follows: 


—‘‘Well, I stepped out of the door, and I started towards Brockton. These 
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two men seemed to come right along with me, only on the other side of the 
street. I was on the left-hand side, and they were on the right-hand side. 
Then I went over to the next house. 

Well, did you see anything before you got over to the next houser—Yes. 

Just tell us what you sawP—There was bright light shining on to the 
bridge. 

As you came out of the door of your house, did you see anything more 
than you have already told us?—I saw the bright light, that 1s all. 

Just tell us about that, where it came from and what it wasP—lI saw a light 
shining, and there isn’t any light near my house at all. 

You mean, no light P—No light. 

No street light P—No street light. | wondered where the light could come 
from, and I glanced towards Brockton and I saw a large light shining towards 
me, and [| couldn’t see what was behind it.” [677] 


The witness discovered that the light came from a motorcycle which she 
passed on her way to the house, where she telephoned. She was not permitted 
on the witness stand to state the nature of her call. She said that while she 
was talking the men were right opposite the house but not within hearing dis- 
tance [679]. When she came out ten minutes later she saw the same men as 
before, she said, and they seemed again to be walking along with her. She 
noticed that the motorcycle had turned its light towards Brockton and was 
now shining in her face. The men, she said, stayed by the motorcycle when 
they reached it [681]. She had not heard them say anything to each other 
[684]. She added that later, at the police station she saw one of them again 
and that he was Sacco. [682] 

Mrs. Johnson was cross-examined with particular emphasis upon whether 
or not she was sure the men she saw when she came out of Bartlett’s were 
the same she had seen before. 


“You don’t know and have no idea whether those are the two men that 
were walking when you went into Mrs. Bartlett’s? 

Mr. KATZMANN. One moment, if your Honor please. 

You have no idea, have you, that those were the two men that were walk- 
ing on the street when you went into the Bartlett house? 

Mr. KaTZMANN. One moment. 

THE Court. Have you any idea whether those were the same men or not? 

—One of them. 

Are you surer—TI am sure.” [693] 


She was asked about testimony she had given at another time, the time of 
the trial of Vanzetti at Plymouth: 

““Q. Of course, at the time vou did not know who they were or whether 
they were the same men or not? A. No.’ 

Do you now say you did not so answer?—Probably I answered that. 

And if you so answered at that time, you meant to tell the truth, didn’t 
you r—Yes. 

As a matter of fact, Mrs. Johnson, having in mind the true situation that 
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night, to wit, a dark night, men who were entire strangers to you, and the 
only view that you got of the faces of those men was practically when 
the searchlight of an automobile flashed or was on one of the [694] men, 
are you prepared to say that you can definitely identify any one of those 
men ?r—Yes. 

Notwithstanding the fact that you now say it was true when you testified 
to it that you don’t know whether the men who walked up the street are the 
same men that you saw ten minutes later?—One of them. 

Did you not say there that you couldn’t tell whether or not they were the 
same men? 

Mr. KATZMANN. One moment, if your Honor please. That is not the 
question. 

Mr. McAnaARNEY. I submit it is the question. 

THE Court. | will allow the question. Of course, it is for the jury to 
interpret that meaning, whether she had in mind both or one. It is for their 
interpretation, not for me. 

Mr. McAnarney. | submit that when the question is ‘men,’ that there 
can be only one interpretation,—and it requires no interpretation. 

THE Court. That is for the jury. The district attorney evidently was 
going to contend differently, and | am going to leave it for the jury to deter- 
mine just what the language was. 

Mr. McAnarnev. | am not going to have any misunderstanding on that. 
That there be no misunderstanding, or any occasion to misunderstand, | now 
repeat that question: 

‘Q. Of course, at the time you did not know who they were or whether they 
were the men or not —— 

Mr. KATZMANN. ‘The same men.’ 

Mr. McAnarney. ———the same men or not? A. No.’ 

You knew that question meant ‘men,’ that ‘they’ meant men, didn’t you? 
—Yes. 

No misunderstanding about that, is therer—No. 

Mr. McAnarney. Again, on the same line. ‘11’ on the left margin of the 
record, Mr. Katzmann. ( Reads.) 

‘Q. Now, were they the same two men who followed you as you went from 
your house to Bartlett’s? A. I don’t know; I would not say for sure. They 
looked like them, in the glance I took when I came out of the house. 

Q. When you came out of the house, did you get a good look at them before 
you went to the Bartlett house? A. Well, | could just see he had a derby anda 
long coat and his face looked dark, and | don’t think I would recognize him 
if | had not seen him.’ . . . [695] 

Now, in view of your question and answer as | have read to you wherein 
you answered No, do you now want to say that you recognized Sacco before 
you went into the Bartlett houseP—I would know him if | saw him again. 

Pardon me, will you answer the question ?—Please read the question. 

Mr. KaTzMann. I ask that that answer stand, if your Honor please. 

Mr. McAnarney. | submit it is not an answer to the question. 
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THE Court. Can you answer it, Mrs. Johnson, by Yes or No. 

THE Witness. Yes. 

Then by that I assume that you mean you did recognize him before you 
went into the Bartlett house?—Before I did, yes. 

Before you went into the Bartlett houseP—Yes.” [697] 


SACCO, On cross-examination, denied that he had followed Mrs. Johnson 
[1908]. VANzETTI was not asked anything about this. He was, however, 
cross-examined about the questioning of Mrs. Johnson: 


“| mean on that particular point, whether either Mr. or Mrs. Johnson saw 
you the night you were arrested down near their house? [1756] Didn’t your 
lawyer spend a long time on that?—My lawyer spent time on that, yes. 

And a long time, wasn’t 1t?—I don’t remember exactly. | don’t care if it 1s 
long or not. I think that is a matter of my lawyer, not a matter of me. 

All nght. I don’t mean to suggest-—— 

Mr. JEREMIAH McCANARNEY. Pretty good answer.” [1757] 


In part, Mrs. Johnson’s testimony was contradicted by her husband, 
Simon E. JOHNSON. He said on cross-examination that, during all the time 
he watched, the motorcycle’s light had faced towards Brockton, and that the 
two men had at no time come within its radius [718]. Johnson, however, had 
not seen his wife until she was on the way back from the Bartlett house, 
when the three men were already back beside the motorcycle. [711-712] 

On cross-examination Johnson said Boda had accepted the advice he 
gave that he leave the car because it had no license plates for 1920: 


“Now, Boda came there to get his car, didn’t he>—Yes. 

There were no 1920 number plates on itP—wNo. 

You advised him not to take the car and run it without the 1920 plates, 
didn’t your—Yes. 

And he accepted your viewr—He seemed to. 

He seemed to. And after some conversation went away?—Yes.” [715] 


Johnson was later recalled and gave a somewhat different flavor to this 
conversation with Boda, saying: 

“He said he came for his car, and I asked him if he had any number 
plates. He said ‘No.’ ‘Why,’ I said, ‘You can’t take it without number plates.’ 
‘Well,’ he said, ‘I will take the chance.’ And | said, ‘All right. As soon as my 
wife gets back I will go down with you,’ and then when my wife came back 
from the Bartlett house, he said, ‘Never mind, it is too late. | will send some- 
body for it to-morrow.’ That was practically all of it. 

Was anybody sent for it the next dayr—No.” [876] 


Johnson stated on this second occasion that the telephone wires going to 
the Bartlett house were visible to Boda from the street. [877] 
Some attempt was made on cross-examination to show that the last 
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version of Johnson’s conversation with Boda was different from versions 
the witness had given other people, but the questions asked were inept and the 
record was left in confusion. [879] 

It was undisputed that after the conversation the four men had left, 
Boda and Orciani on the motorcycle, the defendants on foot. 


2. The Actions of the Defendants upon Arrest 


Sacco and Vanzetti were arrested a short time after they left the Johnson 
house on a street car going towards Brockton. Michael J. Connolly boarded 
the car first and was followed shortly afterwards by Officer Earl J. Vaughn. 

CONNOLLY testified he had been looking for two foreigners regarding 
whom a telephone message had come through to the effect that they had 
tried to take an automobile in Bridgewater [751]. He said he saw the de- 
fendants in the car and arrested them: 


‘| went down through the car and when I got opposite to the seat | 
stopped and I asked them where they came from [751]. They said ‘Bridge- 
water.’ I said, ‘What was you doing in Bridgewater?’ They said, ‘We went 
down to see a friend of mine.’ [ said, ‘Who ts your friend?’ He said, ‘A man by 
the—they call him “Poppy.’’ ‘Well,’ I said, ‘f want you, you are under 
arrest.’ Vanzetti was sitting on the inside of the seat. 

When you say ‘on the inside,’ you mean toward the aisle or toward the 
window r— Toward the window. The inside of the car; and he went, put his 
hand in his hip pocket and I says, ‘Keep your hands out on your lap, or 
you will be sorry.’ 

THE DEFENDANT VANZETTI. You are a liar! 

THE WitTNEss. They wanted to know what they were arrested for. | says, 
‘Suspicious characters.’ We went.—oh, it was maybe about three minutes’ 
ride where the automobile met the car coming from the central station. 
Officer Vaughn got on just before, and when he got on I told him to stand 
up, and I told Officer Vaughn to fish Vanzetti; and I just gave Sacco a slight 
going over, just felt him over, did not go into his pockets, and we led them 
out the front way of the car. 

Now, just a minute, please. Was anything found on either man at that 
time?—There was a revolver found on Vanzetti.” [752] 


Shortly after Vaughn boarded the car a police automobile came along into 
which the defendants were transferred. Connolly said: 

‘| put Sacco and Vanzetti in the back seat of our light machine, and Offi- 
cer Snow got in the back seat with them. | took the front seat with the driver, 
facing Sacco and Vanzetti. 

What do you mean? You say you were in the front seat with the driver?— 
Yes, | turned around and faced Sacco and Vanzetti. 

All right.—I told them when we started that the first false move I would 
put a bullet in them. On the way up to the station Sacco reached his hand 
to put under his overcoat and | told him to keep his hands outside of his 
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clothes and on his lap. [752] 

Will you illustrate to the jury how he placed his hand?—He was sitting 
down with his hands that way [indicating], and he moved his hand up to 
put it under his overcoat. 

At what pointr—Just about the stomach there, across his waistband, and 
I says to him, ‘Have you got a gun therer’ He says, ‘No.’ He says, ‘I ain’t 
got no gun.’ ‘Well,’ I says, ‘keep your hands outside of your clothes.’ We 
went along a little further and he done the same thing. I gets up on my knees 
on the front seat and | reaches over and | puts my hand under his coat but 
I did not see any gun. ‘Now,’ | says, ‘Mister, if you put your hand in there 
again you are going to get into trouble.’ He says, ‘! don’t want no trouble.’ 
We reached the station, brought them up to the office, searched them.” 
[753] 


No testimony in regard to suspicious acts on the part of either defendant 
had been given by Connolly at the trial of Vanzetti for the Bridgewater 
crime [See 144*—149*]. This difference in his testimony seems, however, 
never to have been pointed out by the defense at any stage of the proceed- 
ings in the Braintree case. 

VAUGHN testified that when he reached the car Connolly had already ar- 
rested the defendants [749]. He took a gun from Vanzetti, he said, and then 
left him and Sacco with the other officers and did not go along with them 
in the automobile. [750] 

MERLE A. Spear, police officer who drove the car, testified he had heard 
Officer Snow. who was with him, tell Sacco to keep his hands where he could 
see them and Sacco’s answer: “You need not be afraid of me.” Spear did not 
see the defendants do anything [780]. Snow did not testify at the trial. 

Both defendants denied having attempted to draw their guns [1724, 
1821]. Vanzetti also testified that Connolly pointed a revolver at him when 
he arrested him saying: “You don’t move you dirty thing.” [1724] 


3. The Armed Condition of Defendants 


When arrested both defendants were armed. Sacco had, loose in his 
pockets, twenty-three extra cartridges for his pistol; Vanzetti had no extra 
cartridges, but he did have a number of shotgun shells. 

VANZETTI testified that these shells had been given to him by Mrs. Sacco 
on the afternoon of May 5th; also that he took them to give to friends in 
Plymouth who hunted: 


“Did you see Mrs. Sacco doing anything?—Oh, yes, Mrs. Sacco was pre- 
paring the stuff, clothes and everything like that for to be ready to go away. 

I don’t know that they can hear you. I am getting close to you. What 
was she doing?—She was preparing the stuff for the trip. 

For what trip?—To put in order to go to Italy. 

What did you see her doing?—I saw her put the stuff in the trunk from 


the commode. 
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Did any one there give you anything?—Yes, before we go away | take the 
three gun shells. [1714] ... 

Three. How come you to get those? Where were they got?—They got in top 
of the stage in the kitchen. 

On the side of the kitchen?—You know in the kitchen there was a piece 
of wood like this [indicating]. 

A shelf, we will call itp—Yes, and it was on top of there. 

How come she to give them to you? How come you to get them?—Because 
I say, ‘] will bring to my friends in Plymouth.’ My friends, I know they go to 
hunt in the winter time. 

Go to shoot in the winter time?—Yes. 

What did you do with those shells?p—I put in my pocket. I want to give 
to him when | reach Plymouth.” [1715] 


On cross-examination he was not sure whether he had received three shells 
or four shells [1748]; or whether it was Mrs. Sacco or Mr. Sacco who had 
given them to him. [1773] 


SACco said that the shells were all that were left of some which had been 
used some years before by a friend [1863]. On cross examination he thought 
that the friend had used them to shoot at birds or rabbits [1894]. He did 
not know whether Vanzetti intended to go bird hunting with them. [1895] 


Mrs. Sacco testified that she had come across the shells in cleaning up 
and that Vanzetti had taken them, saying that a friend of his would prob- 
ably give him fifty cents “for propaganda” [2058]. 


There was no evidence that Vanzetti had ever owned or used a shotgun. 
Some kind of rifle had been found by Connolly in Sacco’s house after his 
arrest [880], but it was not produced at the trial and Mr. Katzmann con- 
sented that the jury disregard evidence about it. [940] 

The circumstances of Vanzetti’s ownership of his revolver have been dis- 
cussed in the preceding chapter (pages 390 to 393). 


SACco testified that he had owned his pistol for many years. He said he 
had picked it up, and the extra bullets too, on the afternoon of the day on 
which he was arrested, when his wife came across the articles in the cleaning 
she was doing preparatory to their departure for Italy. It had been his in- 
tention, he said, to fire off the cartridges in the woods, but he had become 
engrossed in an argument with his friends and had forgotten to do so: 


“Mr. Sacco, how did it happen that you were carrying on the evening 
of May 5th a revolver or a pistol?—Well, to use like that. My wife used to 
clean the house, get ready, because we are to go Saturday to New York to 
get the steamboat, and she was getting ready, and so she cleaned the bureau, 
and because the revolver, the pistol and bullets—— 

Start again. Repeat that entire answer loud and full—May 5th, always 
to start from May 2nd. My wife started to prepare something, the clothes, 
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you know, to get ready, so May 5th she cleaned the bureau, and the pistol 
was closed with a key, because I was afraid that sometime my boy could 
go after it, so she cleaned the bureau and she pulled out the bullets and the 
pistol, and then she ask me, she said, ‘What are you going to do, Nick, 
with this?’ 

Mr. KaTZMANN. One moment. 

Not what she said to you, but what you did.—So I took that sometime in 
the afternoon, about half past three, | should say, about four o’clock any- 
way. I said, ‘Well, I go to shoot in the woods, me and Vanzetti.’ So I did. [| 
took it in my pocket. I put the revolver over here (indicating) and the bul- 
lets in my pocket, in my pocket back. Well, we started to talk in the after- 
noon, me and Vanzetti, and half past four Orciani and Boda came over to 
the house, so we started an argument and I forgot about to go in the woods 
shooting, so it was still left in my pocket.” [1858] 


On cross-examination he explained he sometimes carried the gun when 
he went to buy groceries in Boston, and said: 

“Wasn't it a pretty unusual thing for you to carry the gunr—Well, it is, 
but men have to defend themselves. In the country you don’t know what 
you need. 

What did you carry the gun there forP—Well, | carry that because | 
don’t think they could not find. Any man could get one year’s imprison- 
ment. By walking they could find very easy by the pocket, in my back 
pocket, | suppose. 

Twenty years in prisonP—One year. 

Is that why you carried it therer—Yes. 

Did the fact you could whip it out quick have anything to do with itP—No. 

That wasn’t the reason?—No. 

Now, will you let me have 1t?—Sure. 

Were those cartridges of perceptible weight in your pocket, the extra 
ones, when you went away that nightr—Yes. 

Are you telling this jury that you were not aware of the fact when you 
left your house on May 5th that you had this gun tucked in herer Are you 
telling them thatr—Yes. 

Did not perceive the weight of it?-—No, sir.” [1903] 


Mrs. Sacco confirmed her husband’s testimony about the pistol and bul- 
lets. [2058-2059] 

That Sacco had owned a pistol during the time he was acting as night 
watchman at the 3-K Shoe Factory was testified to by the owner and by his 
son, the superintendent. MICHAEL F. KELLEy, the owner, said he had warned 
Sacco of the necessity for obtaining a license to carry the pistol | 1608, 1610]. 
GeorceE T. KELLEy, the superintendent, said he did not know whether Sacco 
had used the gun while “doing his duty’ as night watchman [865, 866]. 
Neither father nor son had actually seen the pistol, having merely been 
told by Sacco that he had one. 
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4. Misstatements by Defendants after Arrest—The Explanation of 
Radicalism. 


On the night of the arrest, at about eleven o'clock, Sacco and Van- 
zetti were questioned by Micuaet E. Stewart, Chief of Police of Bridge- 
water [840]. At the trial certain of the questions Stewart then put were 
read to the jury but those relating to the men’s opinions were omitted. 
After the defendants had testified some of these omitted questions were 
read. [2110] 

None of Stewart’s questions related to either the Bridgewater crime or 
that at South Braintree, nor had they any reference to the dates on which 
these crimes had been committed. 

According to Stewart both defendants told substantially the same story 
about having gone to West Bridgewater to see a man named Poppy and both 
denied knowledge of a motorcycle, of Boda, and of various other persons. 
Both gave their correct names and addresses [842-848]. They differed as 
to the time they had left Sacco’s house to go to the Johnson garage, Vanzetti 
saying 1t was 3:30 [844] and Sacco, 6:30 [847]. Sacco stated that he had 
bought the gun in his possession when arrested long before, in Boston, near 
Hanover Street. [849] 

On the day after their arrest both defendants were interviewed by the Dis- 
trict Attorney. Although the statements they made were not read to the 
jury as part of the prosecution's case, that they would be used in the cross- 
examination must have been expected by their counsel. Sacco and Vanzetti, 
in other words, had to be prepared to meet the claim that their acts at the 
Johnson house, their movements at the time of arrest and their statements to 
both Stewart and Katzmann indicated guilty consciousness of murder. It 
was in order to do so that they recounted their radical connections, their 
concern over the fate of Salsedo, and their own fears. 


VANZETTI, on direct-examination, said that on the way to the Johnson 
house he had prepared a notice ? for a meeting to be held on behalf of Salsedo 
and Elia in Brockton on Sunday, the 9th, and that he had given this notice 
to Sacco, who had intended to have it printed [1717-1718]. He recounted 
how he and Sacco had walked toward Brockton from Elm Square, had seen 
the motorcycle and, after a little while, had noticed a woman coming 
towards them [1720]. He went on to testify that Boda had told the others 
he could not take out the car because it had no number plates. It had been 
planned, he said, to use the car in taking literature from the homes of peo- 
ple whom they knew: 


“What house and homes did you want to take the books and literature 
from?—From any house and from any house in five or six places, five or 
six towns. Three, five or six people have plenty of literature, and we want, 
we intend to take that out and put that in the proper place. 

What do you mean by a ‘proper place’P—By a proper place I mean in a 


1 Quoted on page 12. 
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place not subject to policemen go in and call for, see the literature, see the 
papers, see the books, as in that time they went through in the house of many 
men who were active in the Radical movement and [1721] Socialist and 
labor movement, and go there and take letters and take books and take news- 
papers, and put men in jail and deported many. 

Mr. KATZMANN. I ask it be stricken out. 

THe Witness. I say that in that time—— 

Mr. KaTzMANN. Wait one moment. 

THE Witness. And deported many, many, many have been misused in 
jail, and so on. 

Where were you going that night if you could have got the automobile? 
——I intended to go to Plymouth and speak to some of my friends of Plymouth 
who is owner of the house. 

And do what?—And if they are willing to receive such literature and news- 
papers in his house. 

Now, where were you going to take these papers and literature you were 
going to take from these houses? What were you going to do with them? 
Suppose you had got the automobile that night and you had gone down to 
Plymouth to these houses? What were you going to do with the papers you 
would pick up here?—Before to pick the paper, I want to find the place and 
ask 1f my friend in Plymouth, if he was willing that we bring the paper in his 
house.” [1722] 


Vanzetti testified that he had not been told for what offense he was under 
arrest, and that after his arrest he had been threatened by a policeman: 

“What did they say what you were arrested forr—They say ‘Oh, you 
know, you know why.’ And when | try to sleep in the cell, there is no blanket, 
only the wood. Then we called for the blanket, because it was rather cool. 
They say, ‘Never mind, you catch warm by and by, and to-morrow morn- 
ing we put you in a line in the hall between the chairs and we shoot you.’ 

Mr. KATzMANN. Shoot? 

THe WitNEss. Yes. 

THe Court. Get shot? 

Tue Witness. Yes. And one policeman, he started in the same night to 
walk toward me, and he started to spit toward my face and walk toward my 
cell, and I was there, stood in back of the door; the door, as you know, the 
jail door is barred. Then he spit three or four times, and come all the time 
more near, and | stand more near the bars. | will see if that gentleman is so 
generous to spit in my face, but he spit. When he reach my face, he spit. 
Then he go back and took a revolver from his pocket, put out the bullet of 
the revolver and show me the bullet and then put the revolver,—put the 
bullet in the revolver again and put the revolver like that [indicating] 
on top of the gate and point the revolver toward my cell [1725] near where 
J stand. He maybe want to look if I go away, if I get scared and go away 
from the door. And | don’t go away. I don’t move. 7 hat is all, and he don’t 
shoot, anyhow. 
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When did they tell you, if they did, why you were arrested that night?— 
Absolutely no, they don’t tell me. 

Did they tell you the next day?—Neither the next day. 

Just when,—did they any time while they had you in detention at the 
Brockton police station, tell you why you were arrested that night on the 
electric car?-—No.” [1726] 


Vanzetti explained his failure to tell the authorities about the literature, 
saying: 

“Because in that time there, there was the deportation and the reaction 
was more vivid than now and more mad than now. 

The action?—The reaction. What you call ‘reaction.’ It mean the author- 
ity of this country and every country in the world was more against the 
Socialist element in that time than before the war and after the war. There 
were exceptional times. 

Mr. KatzMann. If your Honor please, may I have the stenographer read 
that last thing? 

[The answer is read.]” [1726] 


The phrase “conscious guilt” first appeared in the case when used by 
Mr. J. J. McAnarney in justification of certain questions he was asking 
Vanzetti about his conversations with Orciani and Sacco on May 5th [1729]. 
Mr. McAnarney suggested the prosecution might argue that the question of 
conscious guilt arose in connection with the actions at the Johnson house, 
and said he believed the defendants’ state of mind was relevant to this ques- 
tion [1730, 1735]. While the matter remained still undetermined by the 
Court Vanzetti testified he had not told Stewart the truth: 


‘because I am afraid he went in that house of the people that they named 
and found some literature or some paper and arrested the men... . be- 
cause | was scared to give the names and the addresses of my friends as | 
know that almost all of them have some books and some newspapers 1n their 
house by which the authority take a reason for arresting them and deport 
them.” [1731-1732] 


The Court finally ruled that what Vanzetti had done as the result of his 
mental states could be inquired into and that the states themselves could 
be testified about, but that no conversations of Vanzetti’s with other people 
were admissible unless these were such that they had affected his mental 
state. Mr. McAnarney did not follow up this suggestion of the Court, and 
Vanzetti’s only further testimony was that Boda came to Sacco’s house to 
get the automobile. [1736] 


Vanzetti was cross-examined as follows about his admission that he had 


run away from the draft in 1917: _ 
“(By Mr. Katzmann.] So you left Plymouth, Mr. Vanzett, in Mav, 


1917, to dodge the draft, did yourP—Yes, sir. 
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And you stayed away, did you not, until the class in which men of your 
age came had all been drawn in the draft. Is that trueP—Not exactly. 

What part of it isn’t trueP—lIt isn’t true because men of my condition were 
never compelled to be a soldier. 

No men of your condition were compelled to be soldiersP—Yes, sir. 

Were you physically unable to be a soldierr—I don’t speak of the 
Physical condition. | speak of the civil condition. 

Were you physically sound?—lI hope so. 

Do you know r—] ought to be. 

Did you believe you werer—Yes, sir. 

Physically sound as you were, and after you had been in this country 
since 1908°—Y'es, sir. 

When this country was at war, you ran away so you would not have to 
fight as a soldier?—Y'es. 

Is that trueP—lIt is true. 

Did vou ever work in Springfield, Massachusetts?—W ell, | have worked 
not really in the town of Springfield, Massachusetts, but in a shanty near 
Springfield. 

In a shanty near Springfield’—Yes, in a shanty, you know, the little house 
where the Italian work and live like a beast, the Italian workingman in this 
country. 

Where the Italian man lives and works like a beast P—Yes. 

That is, they locate near the place where you worked?—Yes. 

The ‘beast’ part of it locates it, does itr—Yes. 

Did you think I asked you what kind of a building the [talian working- 
man lived inr—I don’t think, but I told that because 

What did you put it in your answer forr—To give the characteristic of 
the place, because | can’t tell the place of the work, the place where this 
shanty here, I can't tell the name. It 1s somewhere near Springfield, Mas- 
sachusetts, 1n a little shanty where the Italian live like a beast. 

And did you think if you put in your answer that 1t was a shanty where the 
Italian lived like a beast then | would know where that shanty was? Did you 
think that part of your answer would tell me?—No, not exactly. 

What did you put it in for. then?—I put it for to tell you if I refused to 
go to war, I don’t refuse because | don’t like this country or I don’t like the 
people of this country. | will refuse even if | was in Italy and you tell me 
it is a long time | am in this country and | tell you that 1n [1737] this coun- 
try as long time I am, that | found plenty good people and some bad people, 
but that | was always working hard as a man can work, and | have always 
lived very humble, and——’” [1738] 





On cross-examination Vanzetti was asked about his mental condition at 
the time Katzmann interviewed him. He said he had been not frightened, 
but disturbed, and that Katzmann had treated him “‘as a gentleman ought” 
[1742]. He also admitted he had known Katzmann was the District Attorney 
and that he would not have had to talk: 
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“You were willing, were you not, to answer such questions as I asked 
your—I am not willing or unwilling. 1 was there like a piece of paper in my 
hand, and the policemen take me out and down as they [1742] liked. I do 
not know the rule of the jail. 1 do not know very well the language. I speak 
a little better now after one year in jail than then. I never was arrested be- 
fore. | never,—I don’t know anything about trials, jails, but I know I read 
that time that some men were called in jail. ] know that, and I don’t refuse 
when the police come to take me and bring to you, to take me and bring 
to be photographed, and to take me and bring me to be recognized by the 
people who come there, | don’t refuse that because I don’t know that I have 
a right to refuse. You tell me if I don’t want to speak you don’t compel me 
to speak.” [1743] 


He testified that they had not intended getting literature that night but 
had been going first to find some one who would keep it when they did get 
it [1744] and that he had expected to go with Boda, first to Bridgewater to 
find Poppi, and then to Plymouth to find some one who would receive the 
books: 


“Then what was your purpose and three others, or two others besides 
Boda, in going down to West Bridgewater to get an automobile that was 
not to be used for that purpose that night?—We want to take the automobile, 
and then my intention is to take the automobile with Boda, because I do 
not know how to drive the automobile, to go to Bridgewater and if we will 
be able to find the party, because | do not remember the address of the party. 
I do not know exactly where he lived. We will tell to Pappi about telling 
the Italian people of Bridgewater to come in Brockton next Sunday at the 
speech, and after I found Pappi, and speak to Pappi, go toward Plymouth 
and speak with my friends if I can find some friends who want to take the 
responsibility of receiving such books in their house, in his house. 

Couldn’t you, Mr. Vanzetti, have done everything that you say you in- 
tended to do by starting in Orcciani’s motorcycle with the side-car that was 
at the Sacco house before you ever started to go to West Bridgewater r—I 
don’t understand what you say. 

All right. Do you want an interpreterP—No. You can speak. 

I will go slow.—Repeat the question, please. [1745]... 

Will you tell me, Mr. Vanzetti, why you couldn’t have done every one of 
those things by riding in Orcciani’s side-car motorcycle that was right at the 
Sacco house before you ever started for West Bridgewaterr—I know. 

Why?—Why, because we want the automobile, see, for to go the day after, 
go around and take the literature. We had the literature not only in Plym- 
outh, too, but in some house, and we have literature in Bridgewater, we 
have literature in Brockton, we have literature in almost all the towns 
around this place here. 

Couldn’t that have been done by Boda who owned the automobile, with- 
out your assistance r—Of course. 

Couldn’t Orcciani, who you now say went from the Sacco house to West 
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Bridgewater, if he was willing to go on to Plymouth, have taken you in his 
motorcycler—Yes, but we want I shall go there in the automobile and have 
sure all ready the automobile ready for the day after.” [1746] 


He said Boda could not have done this alone because he did not know 
the people of Plymouth, and stated he had not then known that Boda 
lived in West Bridgewater nor where he did live. Asked whether he could 
not have met Boda in the morning as well as at night he said: ‘That is not 
my fault because I don’t know where Boda is or Orcciani lives with Boda.” 
[1746] 


“Didn’t you make the arrangement with Orcciani to have Boda there at 
Sacco’s houser—Not at all. 

Weren't you the man who spoke to him at the East Boston hallr—Yes, I 
say in the [talian Boston hall that it is better to clean up the house of the 
literature, to clean up the house of the more active friends. We speak about 
the means, about how to do, and if you remember well, maybe you don't 
carry it. It is enough 

Mr. KATZMANN. I submit his answer is irresponsive and argumentative. 
I ask it be stricken out. 

THE Court. You can answer that by yes or no, Mr. Vanzetti, if you please. 

THE Witness. But that is not the intention that he wants. 

THE Court. | do not know about his intention. He asked that question. 
If you can answer it by yes or no, you should. 

THE Witness. | don’t speak,—I speak in Boston for the purpose of bring- 
ing the literature in some sure place, but I never say to go to look for Boda, 
see. | speak just to take the literature out.” [1747] 





Vanzetti admitted he had lied to Katzmann at Brockton about the pur- 
chase of his gun [1749]. He would neither affirm nor deny having said that 
it cost $19., but admitted not only that such was not the truth but also that 
the price of the gun had nothing to do with the literature [1750]. (There was 
no evidence offered that such a statement had actually been made.) He 
finally said: “what I tell you about the revolver has the same report as 
literature” [1751]. The meaning of this answer was not made clear until 
Vanzetti later said that, had he told about the gun, he would have had to 
bring in the name of the man from whom he had bought it—Falzini.’ [1799] 

He admitted also that he had not told Katzmann the truth about the 
number of times he had slept in Boston and that he had admitted to Katz- 
mann he was not telling the truth and had been ashamed about it: 


“And do you remember then my asking you: ‘Q. What are you ashamed 
of? You have not been telling us the truth?’ And your answer: ‘A. Yes.’ 
Do you remember thatP—Well, | remember something like that. 

There is one part of that, Mr. Vanzetti, you remember well, isn’t there? 
—Yes, sir. You want me to tell in this court now? 

Don't you want me to ask you, sirP—I don’t say that. You can ask me 
very well. That depends on you. 


1 These answers are quoted at pp. 391, 392. 
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Well, if you put it up to my generosity, Mr. Vanzetti, | won’t ask you, 
—Well,—[rest of witness’s reply unintelligible to stenographer].” [1753] 


He did not know whether he had told Katzmann at Brockton that he 
had left Plymouth on the Saturday before the arrest but he stated that 
such was not the fact, for he had left on Sunday [1754]. (There was no at- 
tempt to prove that the testimony at Brockton was to the effect that he 
had left on Saturday.) Vanzetti admitted having denied knowing Boda 
[1755] and having lied about not having seen the motorcycle [1757]. He 
gave as his reason for these falsehoods the fact that he had not wished to 
mention the names of his friends. [1758, 1762] 


“Every time you said it it was untrue, wasn’t it?p—Yes, even if you ask 
me one hundred times I answer one hundred times, ‘No,’ because | have 
some purpose. 

You intended to deceive myself and the officers who were present, did 
you not?—I intend to not mention the name and the house of my friends. 

You intended to not mention names or addresses of your friends ?’—Yes. 

Was there a single name or address | asked of you at the time I talked 
with you except that of Mike Boda and Pappi?—Well,_— 

Was there another address I asked of your—No, but if I told you the truth 
you would have the opportunity to ask me, ‘Who Its this friend who got the 
literaturer’ ‘Who is this Mike Boda?’ ‘Where lives Mike Boda?’ ‘Where 
lives Pappir’ I cannot tell where Pappi lives at that time, nor Boda.” [1758] 


He had mentioned Pappi he said, because among his friends Pappi was the 
only one who had no literature. [1759] 

Vanzetti admitted he could not have told Katzmann where Boda lived 
and also that he did not believe he had been asked about anyone besides 
Boda and Papp [1758, 1759]. 


‘Then why deceiving me would prevent you telling me where Mike Boda 
lived if you did not know where he lived?—Because if | tell you where Mike 
Boda live I have to tell you where some other friends live. 

You didn’t know where Mike Boda lived, did your—No. 

Then how you could deceive me by pretending you did not know Bodar 
—Because | don’t want to say I knew Boda and I know the other man you 
call me. 

Did I ask you about anybody but Boda and Pappir—But I could know. 

Pardon me, sir—If you will ask after some other names.” [1764] 


On being asked why they had not hidden Sacco’s books he said: 

‘Well, we got no means to take out that much. 

‘We had no means to take out?’ Didn’t you have your hands with your— 
Why, yes. 

Weren’t the woods nearby Sacco’s houser—What? 

Weren’t the woods nearby Sacco’s house, trees nearby, woods?—If ‘here 
is trees? 

Yes.—Yes, there is woods near Sacco’s house, but we do not want to spoil 
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the books. We do not want to spoil the books. We want to keep the books. 

Mr. JEREMIAH McAnarney. Will you talk so Mr. Sacco can hear your 

THE WITNESS. Yes. 

You have a good strong voice, haven't you, Mr. Vanzettir—Not very 
much now. It is more than one year | am in jail. 

Was your voice weak the day Michael J. Connolly was on the stand and 
you called him a liar when he said how you made a move to your hip pocket? 

Mr. JEREMIAH McANarNney. Wait a minute. 

] don’t speak very high when | called that mana lia. 

You did not speak very high? 

Mr. JEREMIAH McAnarney. I submit that is hardly,—I object to the 
question. His voice was whatever his voice was. My brother is putting this 
argumentative question to embarrass the witness, not to elicit any informa- 
tion. 

THE Covcrt. I can't sav it is for that purpose. 

THe Witness. | don’t speak more high than I speak now when I call that 
man a liar. 

Is that vour recollection of the tone of voice you used that day?—Maybe 
the tone was different, because the sentiment was different.” [1767] 


Vanzetti admitted having lied to Katzmann about the length of time he 
had known Sacco and said that this lie had been told to hide the fact that 
they had gone together to Mexico to avoid registration. [1777] 

“What has it to do with your evasion of the draftr—It has to do because 
me and Nick we go, we go to Mexico together. 

Oh, did Sacco go with you, too’—Yes, sir. 

For the same purpose, Mr Vanzetti?—Yes, sir. 

And are vou the man. Mr. Vanzetti, that on May 9th was going to address 
a meeting down at Brockton to your fellow citizens, saying: ‘You have fought 
in the wars, and you have worked for capitalists, and tried their ways?’ Are 
you the man, sir, that was going to address the returned soldiers?—Yes, sir. 

You were going to advise in a public meeting men who had gone to war? 
Are you that manr—Yes, sir, | am that man, not the man you want me, 
but | am that man.” [1778] 


There was considerable questioning about the details of Vanzetti’s move- 
ments on the way to the Johnson house. The witness claimed to have told 
Mr. Katzmann at Brockton that he had stopped at a certain store to buy 
cigars and a cup of coffee and that Katzmann had asked him whether they 
had got some booze there. 

“And you say you mentioned to me at Brockton that you bought anv 
cigars that night?’—lIt is my opinion and firm conviction that | told you that 
| bought cigars and | bought, and I drink, a cup of coffee in that house where 
you ask me if I went there to drink in there, in that cigar store. 

So far as you know, Mr. Vanzetti, had I ever seen you before in my life 
prior to May 6th’?—So far as I know, no. 

And so far as you know, had you ever seen me prior to that dateP—Well, 
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I don’t remember your face when I meet you on the 6th. 

And did you have any evidence whatever of liquor in you when you were 
arrested or when I was talking with your—Oh, no. I could not have evidence. 
It is more than ten years | don’t drink any. 

So there was no liquor about you when | was talking with you, was there? 
—No liquor about me.” [1783] 


Vanzetti was not sure that a number of the questions read to him had 
been asked and denied having given some of the answers [1779-1783]. No 
attempt was made at the trial to prove that he had given any of those an- 
swers about which he was uncertain or which he denied having given, nor 
was it proved he had not told Katzmann about having bought cigars 
and coffee. He was uncertain, furthermore, about his alleged answers to a 
number of questions about the cartridges in his pistol [1799-1800] and no 
proof of these answers, either, was attempted. 

He said he had not known, when being questioned at Brockton, that he 
was suspected of the murder of April 15th [1754]; nor did he recall when 
he had first discovered such to be the case [1769]. He did not remember 
whether or not he had told Katzmann he did not know where he had been on 
the Thursday before Patriots’ Day, April 19th [1802]. It was proven at the 
trial that he actually had given this particular answer. [2117] 

On redirect-examination he said that at the time of his arrest he was 
afraid, “for I know that my friends there in New York have jumped down 
from the jail in the street and killed himself. The papers say that he jump 
down but we don’t know.” [1808] 


He testified he had been sent to New York by a committee to look for 
Salsedo, and that what he had learned there “operated very bad” upon his 
mind; and this especially when he learned of Salsedo’s death. [1809] 

“T learned that most probably for the May Ist there will be many arrest 
of Radicals and | was set wise if I have literature and correspondence, some- 
thing. papers in the home, to bring away, and to tell my friends to clean 
[1810] them up the house, because the literature will not be found if the 
policemen go to the house.” [1811] 


Ile said he had expected to use Boda’s car for transporting about 400 or 
500 pounds of literature [1811]. He had understood he was arrested on a 
political charge, he said, because he asked whether he was a socialist, an 
I.W.W., a Communist, a Radical, or “Black hand.” [1812] 


Vanzetti’s connection with Salsedo was testified to by Louis QUINTILINO, 
who was secretary of the Italian Defense Committee. Quintilino had seen 
Vanzetti in New York on April 27th or 28th, and, after having had a confer- 
ence with Walter Nelles, an attorney, he had talked to him about radical 
literature [2048]. Quintilino testified he had told Vanzetti what Nelles had 
said. [2049] 

WaLter NELLes, a New York attorney consulted by Quintilino, testified 
that, in the week preceding May 3rd, he had advised Quintilino about the 
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disposition of radical literature [1982]. He had no means of fixing the date 
more precisely than this. [1983] 

FRANK R. Lopez, a radical and a member of the Defense Committee, had 
had a conversation with Vanzetti both before and after the latter’s return 
from New York and had been informed by him of the necessity for dispos- 
ing of the literature. [2050] 


Sacco substantially confirmed Vanzetti’s statements about Boda’s remarks 
in regard to leaving the car in the garage, about their having been ignorant 
of the nature of the charge, about their having thought themselves under 
arrest for being radicals, and about why they had told certain falsehoods 
[ 1840-1846]. Some of this testimony follows: 


“THe Witness. I don't know myself. | been hear so many times they say, 
‘You know, you know,’ that is all. 

Did he indicate at all the character of the crime you were arrested for?— 
No, sir... . 

What did you think was the time when the crime that you were [184+] 
arrested for had been committed ?—I never think anything else than Radical. 

What?—To the Radical arrest, you know, the way they do in New York, 
the way they arrest so many people there. 

What made you think that?—Because I was not registered, and I was 
working for the movement for the working class, for the laboring class. 

Was there anything Chief Stewart said to you that made you think that? 
—Yes. He did ask me if | was a Socialist. I did say, ‘Yes.’ 

Did he ask you any other questions?—He asked me why I was in Bridge- 
water, what for. | say, ‘I give him company, Mr. Vanzetti, because he want 
to see a friend in Bridgewater, some name by Pappi, but | don’t know him.’ 

When he asked you what you were in Bridgewater for, did you give a true 
reason for being therer—No, sir. 

Why not?—Because | was afraid to arrest us, they arrest somebody else 
of the people, find out after-——— 

Mr. KatzMAnn. May | have that answer? 

[The answer is read. | 

THE Court. Is that a very clear answer, what the witness said? 

Mr. Moore. That is really not a clear answer. 

THe Court. I think you should give him an opportunity to explain what 
he means there. 

What did you mean by that last answer of yours, Mr. Sacco?—Well, just 
this: | know some,—the most of the friends, Socialists, why, they are slack- 
ers. They got literature in the house. They got papers and everything,— 
Socialist movement. That is why I was afraid they would do the same way 
as in New York and in Chicago.” [1845] 


He said Vanzetti had told him and others that no one knew why Salsedo 
and Elia were being held and that it was advisable that they themselves 
hide their books and literature: 
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“THE WitNEss. Vanzetti come into the hall. He told us we are to get 
[1848] ready and advise our friends, any friends who knows a friend as a 
Socialist and active in the movement of labor, why, they are advised to get 
the books and literature to put at some place and hide not to find by the 
police or the state. And another thing he says nobody know why they arrest 
Salsedo and Elias. 

THE Court. Nobody knows—— 

THe Witness. Why, for what charge they did arrest Salsedo and Elia 
and Cammiti, and some of the other fellows before. So they say after all 
over in New York, a spy to find out the Radicals and they find out the same, 
the money, all the friends that been sending from Massachusetts and all 
over New England, been sending the money for the defending of Salsedo 
and Elia,—who is the man receiving it, who is the man responsible for those 
things, so we decided and Vanzetti decided it was same time, the quicker we 
come and get literature and anything out of the Radicals’ house, the Social- 
ists, and to hide it. That is all he said. That is why I remembered. He 
probably said some more, but I could not remember all the conversation we 
had, because he been talking an hour, pretty near hour and a half, and | 
could not remember all he says.” [1849] 


The witness referred to various radicals who had been deported. He tes- 
tified that on May 2nd it had been decided to use an automobile in gathering 
the literature and that Orciani had said Boda had a car and that he would 
find out whether he could get the use of it [1850] He testified that he had 
been under the impression they were going to take some of the books out on 
the night they went for the car [1847]. The next morning, however, he said: 


‘Well, if we get the automobile, Vanzetti and Boda will go to Plymouth. 
Before they go to Plymouth, they are to go and see Pappi in Bridgewater, 
West Bridgewater,—I do not know where it 1s—and [| will come back with 
Orcciani, with me to Brockton to see the friends, my friends, and try to find 
out when we can print those handbills, print, have the bills for Sunday, and 
another thing, I will advise the same thing to my friends to be preparing, 
letter and paper, everything in a valise, so next day the friends will come 
around and take the literature and bring it away. Then after I go back to my 
house,—Orcciani bring me to my house.” [1857] 


When cross-examined about this variation in his testimony he stated there 
had been no change. 

“Do you remember saying yesterday that your real purpose and intent on 
May 5th was to gather up these publications that night? Do you remember 
saying that, to gather them up that night in the autor—If we had the 
time. ... 

The same night. And didn’t you state yesterday, without any reservation, 
that that is what you went to get the auto for that nightr—Yes. 

There wasn’t any talk yesterday when you were on the stand about \ an- 
zetti and Boda going to Plymouth in the auto, was there, trom your—No, 
but I know they were going to go. 
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You knew it yesterday, didn’t your—What?P 

You knew that yesterday, did your—No, sir. 

When did you learn it?p—4th of May. 

Then you knew it yesterday, didn’t you? Do you get my questionr— 
They asked me, sure. 

I want to know if when you were testifying yesterday as to what you 
four men were going to do that night, to wit, going to collect books and 
Periodicals that night, | want to know if when you said that yesterday you 
knew that Vanzetti was going to Plymouth with Bodar—Yes, sir. 

Why didn’t you say so yesterday ?—They did not ask me. Did they ask 
me that? 

Weren't you asked what your purpose was that night, by your own 
counsel r—The counsel, I suppose, did not ask me at all. 

You think he did not ask yourP—If I was going to Plymouth. 

These questions when answering when you said you were going to get 
the books that night?—I do not remember if I did say or not. [1891] ... 

Did you say you intended to visit friends in Brockton and advise them to 
put their books and periodicals in valises ready for the next day? Did you 
say that yesterday r—Yes. 

You are sure of that, Mr. Saccop—Yes, sir, pretty sure. 

Are vou dead sure of it?—I am pretty sure. 

Are you certain of itr—Yes, sir. 

Did you come to a realization over night last night that Vanzetti had said 
you were not going to get books that night and that yesterday you said you 
were? Did you think that over during the nightP—lI says if we had the time, 
if they had that time early. 

No, pardon me. Last night when you left this court room, and before 
you came back this morning, did you realize you had said one thing and 
in that regard Vanzetti said another? Did you realize that Vanzetti said 
you were not going to collect that night and that you had said you were 
going to collect in the auto? Did you think that over last night? 

Mr. JEREMIAH McAnarney. Do you claim Vanzetti said that he, Sacco, 
was going to collect, or that he, Vanzetti, was? Your question 1s to him, ‘Did 
your’ 

Mr. KATZMANN. I claim that Vanzetti said they were not going to collect 
any books or periodicals that night. This man said yesterday they were. 

Mr. JEREMIAH McCANARNEY. | he question was, did Vanzetti say that you 
were going to collect? Vanzetti did not say that. 

Mr. KaTZzMANN. Vanzetti said yes and this man said yes. 

Mr. JEREMIAH MCANARNEY. Now, you say ‘you.’ 

THE Court. Put your question now, please. 

Did Vanzetti say the four of you, four of you were not going to collect 
books May 5th after you got the auto? Did he say that when he was testify- 
ing?—Who was going to collect? 

Did he say that, the question is, if they were not, if you four were not 
going to collect books May 5thr—Well, if he had the time, the chance 
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early to get the automobile to get to Plymouth to find a place where he 
could put it, why, sure, he would get the books. 

Didn’t he say that he intended—that he had not—that he was going to 
make inquiry at Plymouth the next day and that it was not their inten- 
tion to collect until he found a place to hide the books. Didn’t Vanzetti say 
thatr—Probably I mistake or probably Vanzetti is right. [1892] 

I am not asking you if you are mistaken. I am asking you if Vanzetti 
said that, if he said you four were not going to collect, that he had not ar- 
ranged for a hiding place, that he was going to Plymouth and arrange for 
it and collect afterwards?—Yes. 

And didn’t you say that, on the contrary, that if you got the auto that 
night the four of you were going to collect books that night?—If we have 
the time, yes.” [1893] 


Sacco was subjected to an extensive cross-examination about his opinions. 
For the reason that no summary can give its flavor, it follows in full: 


Cross-examination 


“[By Mr. Katzmann.] Did you say yesterday you love a free country ?— 
Yes, sir. 

Did you love this country in the month of May, 1917?—I did not say,— 
I don’t want to say I did not love this country. 

Did you love this country in the month of 1917?—If you can, Mr. Katz- 
mann, if you give me that,—l could explain—— 

Do vou understand that questionr—Yes. 

Then will you please answer it?—I can’t answer In one word. 

You can't say whether you loved the United States of America one week 
before the day you enlisted for the first draft?—lI can’t say in one word, Mr. 
Katzmann. 

You can’t tell this jury whether you loved the country or not? 

Mr. Moore. | object to that. 

—J] could explain that, ves, 1f I loved 

What?—lI could explain that, yes, if I loved, if you give me a chance. 

I ask vou first to answer that question. Did you love this United States 
of America in May, 1917?—I can’t answer in one word. 

Don’t you know whether you did or not? 

Mr. Moore. | object, your Honor. 

THE Court. What sayr 

Mr. Moore. | object to the repetition of this question without giving 
the young man an opportunity to explain his attitude. 

Tue Court. That is not the usual method that prevails. Where the ques- 
tion can be categorically answered by yes or no, it should be answered The 
explanation comes later. Then you can make any inquiry to the eilvct of 
giving the witness an opportunity of making whatever eaplanation at that 
time he sees fit to make, but under cross-examination counsel is entitled to 
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get an answer either yes or no, when the question can be so answered. You 
may proceed, please. 

Did you love this country in the last week of May, 1917°?—That is pretty 
hard for me to say in one word, Mr. Katzmann. 

There are two words you can use, Mr. Sacco, yes or no. Which one is it? 
—Yes. 

And in order to show your love for this United States of America when 
she was about to call upon you to become a soldier you ran away to Mexico? 

Mr. JEREMIAH McAnarney. Wait. 

THE Court. Did you? 

Did you run away to Mexico? 

THE Court. He has not said he ran away to Mexico. Did you go? 

Did you go to Mexico to avoid being a soldier for this country that you 
loved r—Yes. 

You went under an assumed namer—No. [1867] 

Didn't you take the name of Mosmacotellir—Yes. 

That is not your name, 1s it?—No. 

How long did you remain under the name of Mosmacotellir—Until | got 
a job over to Mr. Kelley’s. 

When was thatr—The armistice. 

After the war was practically over?—Yées, sir. 

Then, for the first time, after May, 1917, did you become known as Sacco 
againr—Yes, sir. 

Was it for the reason that you desired to avoid service that when you 
came back in four months you went to Cambridge instead of to Milford?— 
For the reason for not to get in the army. 

So as to avoid getting in the army.—Another reason why, | did not want 
no chance to get arrested and one year In prison. 

Did not want to get arrested and spend one year in prison for dodging the 
draft. Is that it?—Yes. 

Did you love your country when you came back from Mexicor—The first 
time? 

THE Court. Which country did you say? You said—— 

United States of America, your adopted country’—I did not say already. 

When you came back, I asked you. That was before you went.—I don’t 
think I could change my opinion in three months. 

You stil] loved America, did your—I should say yes. 

And is that your idea of showing your love for this Country P—[ Witness 
hesitates. | 

Is that your idea of showing your love for Americar—Yes. 

And would it be your idea of showing your love for your wife that when 
she needed you you ran away from herP—lI did not run away from her. 

Mr. Moore. | object. 

THE WitnEss. I was going to come after if I need her. 

THE Court. He may answer. Simply on the question of credibility, that 
is all. 
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Would it be your idea of love for your wife that you were to run away 
from her when she needed you? 

Mr. JEREMIAH McAnarney. Pardon me. I ask for an exception on that. 

THe Court. Excluded. One may not run away. He has not admitted he 
ran away. 

Then I will ask you, didn’t you run away from Milford so as to avoid 
being a soldier for the United States?—I did not run away. 

You mean you walked away ?—Yes. 

You don’t understand me when I say ‘run away,’ do your—That is 
vulgar. [1868] 

That is vulgarP—You can say a little intelligent, Mr. Katzmann. 

Don’t you think going away from your country is a vulgar thing to do 
when she needs you?—I don’t believe in war. 

You don’t believe in war?—No, sir. 

Do you think it is a cowardly thing to do what you did?—No, sir. 

Do you think it is a brave thing to do what you did?P—Yées, sir. 

Do you think it would be a brave thing to go away from your own wife? 
—No. 

When she needed your—No. 

What wages did you first earn in this country?—Wage? 

Wages, money, pay?—I used to get before I leave? 

When you first came to this country ?—$1.15. 

Per dayr—Yes. 

What were you getting at the 3-K factory when vou got through?—Some- 
times sixty, fifty, seventy, eighty, forty, thirty, twenty-five, thirty-five. De- 
pends on how much work was. 

That was within eight years after you first came to this country, isn’t 1t? 
—After seven years,—no, after twelve years. 

1908. | beg your pardon. That is my mistake, Mr. Sacco. I did not mean 
that. That is within thirteen years?—Yes, sir. 

From the time you came to this country?—Yes. 

From $1.15 a day to $5 a day or betterr—Yes. 

And your child was born in this country, wasn’t 1tp—Yes. 

And your marriage took place in this countryr—Yes. 

Is Italy a free country? Is it a republicPp—Republic, yes. 

You love free countries, don’t your—lI should say yes. 

Why didn’t you stay down in Mexicor—Well, first thing, I could not get 
my trade over there. | had to do any other job. 

Don’t they work with a pick and shovel in Mexicor—Yes. 

Haven’t you worked with a pick and shovel in this country?—TI did. 

Why didn’t you stay there, down there in that free country, and work 
with a pick and shovel ?—I don’t think I did sacrifice to learn a job to go 
to pick and shovel in Mexico. 

Is it because,—is your love for the United States of America .um- 
mensurate with the amount of money you can get in this country per weekr 
—Better conditions, yes. 
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Better country to make money, isn’t itP?-—Yes. 

Mr. Sacco, that 1s the extent of your love for this country, isn’t it, meas- 
ured in dollars and cents? 

Mr. JEREMIAH McCAnarRNEY. If your Honor please, I object to this partic- 
ular question. [1869] 

THE Court. You opened up this whole subject. 

Mr. JEREMIAH McANarney. If your Honor please, ] object to this ques- 
tion. That is my objection. 

THE Court. The form of it? 

Mr. JEREMIAH MCANARNEY. To the substance and form. 

Mr. KatzMann. I will change the form, if your Honor please. 

THE Court. Better change that. 

Is vour love for this country measured by the amount of money you can 
earn here? 

Mr. JEREMIAH McANARNEY. To that question | object. 

THE Court. Now, you may answer. 

I never loved money. 

Mr. JEREMIAH MCANARNEY. Save my exception. 

THE Cocurt. Certainly. 

What is the reason then?——— 

THE Court. | allow this on the ground that the defendants opened it up. 

What 1s the reason you came back? 

Mr. JEREMIAH McANARNEY. My exception lies just the same. 

THE Court. Certainly. 

Mr. Moore. Both defendants. 

THE Court. Certainly. 

What 1s the reason you came back from Mexico if you did not love money, 
thenr—The first reason is all against my nature, 1s all different food over 
there, different nature, anyway. 

That is the first reason. It 1s against your nature. The food isn't right.— 
Food, and many other things. 

You stood it for four months, didn’t yourp—Three months. 

Three monthsr—Yes. 

You came back all right physically, didn’t your—I should savy ves 

And you had Italian food there, didn’t your—Yes, made by ourselves. 

You could have had it all the time if you sent for it, couldn’t you?—Not 
all the time. [ don’t know. 

Did vou fail to have it at any time in the three months you were there?— 
Yes, sir. Different. 

What ts the difference about 1t?—Oh, different food that we did not like. 

It was Italian food, wasn’t it?—No, sir. 

Didn’t you say it was’—Sometimes after. 

You could have had it all the time if you sent for it, couldn’t your— 
Could have had beans sometimes and any other vegetable. 

Mr. KatzMann. I ask that be stricken out and the witness required to 
answer the question. [1870] 
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Could you have had it by sending for it?—Could not get it all the time. 

Why couldn’t you get it in Mexico the same as you get it here?—I sup- 
pose Mexico is not very much industries as in this country. 

Couldn’t you send to Boston to get Italian food sent to Monterey, Mexico? 
—If I was a D. Rockefeller | will. 

Then, | take it, you came back to the United States first to get something 
to eat. Is that right? Something that you liked?—No, not just for eat. 

Didn’t you say that was the first reason?—The first reason 

Didn’t you say that was the first reason?—Yes. 

All right. That wasn’t a reason of the heart, was itPp—The heart? 

Yes.—No. 

That was a reason of the stomach, wasn’t itp—Not just for the stomach, 
but any other reason. 

I am talking first about the first reason. So, the first reason your love of 
America is founded upon is pleasing your stomach. Is that right?—lI will 
not say’ yes. 

Haven't you said sor—Not for the stomach. | don’t think it is a satisfac- 
tion just for the stomach. 

What is your second reason?—The second reason is strange for me, the 
language. 

Strange language’>—Yes. 

Were vou in an [talian colony there?—If I got them? I can’t get that, Mr. 
Katzmann. 

Pardon me. Were you in a group of Italians therer—Yes. 

When you came to America in 1908, did you understand Englishrp—No. 

A strange language here, wasn’t itr—Yes. 

What is the thiid reason, if there 1s oneP—A third reason, I was far away 
from my wife and boy. 

Couldn’t you have sent for your wife and your boy?—TI wouldn’t send for 
my wife and boy over there, because it was the idea to come back here. 

I know that. You are back here. My question is, couldn’t you have sent 
for Mrs. Sacco and your bov ?—Extreme condition, it would be baa. I could 
not go back in this United States, why I would get my wife and my boy. 

Your answer means, does it not, you could have had Mrs. Sacco and the 
boy come down there to live with your—Yes. 

You preferred to come back to this country P—Yes. 

But you preferred to remain under the name of Mosmacotelli until the 
armistice was signed, didn’t your—Yes. [1871] 

Now, is there any other besides those three reasons why you Icved the 
United States of Americar—Well, I couldn’t say. Over here there is more 
accommodation for the working class, | suppose, than any other people, a 
chance to be more industrious, and more industry. Can have a chance to get 
anything he wants. 

You mean to earn more money, don’t your—No, no, money, never * ed 
money. 

Never loved money?’-——No, money never satisfaction to me. 
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Money never a satisfaction to your—No. 

What was the industrial condition that pleased you so much here if it 
wasn’t a chance to earn bigger money?—-A man, Mr. Katzmann, has no 
satisfaction all through the money, for the belly. 

For the whatP—For the stomach, I mean. 

We got away from the stomach. Now, | am talking about money.—There 
is lots of things. 

Well, let us have them all. | want to know why you loved America so that 
after you got to the haven of Mexico when the United States was at war 
you came back here?—Yes. 

I want all the reasons why you came back?—I think I did tell you al- 
ready. 

Are those allr—Yes. Industry makes lots of things different. 

Then there 1s food, that is oner—Yes. 

Foreign language is twor—Yes. 

Your wife and child 1s threeP—Yes. 

And better industrial conditions?—Yes. 

Is that all?—That is all. 

[After objection the next question was reframed as follows: ] 

Did you find love of country among those four reasons’—Y es, sir. 

Which one is love of country ?—All together. 

All together?—Yes, sir. 

Food, wife, language, industry ?—Yes. 

That is love of country, is it?-—Yes. 

Is standing by a country when she needs a soldier evidence of love of 
country? 

Mr. JEREMIAH McAnarney. That | object to, if your Honor please 
[1872]. And I might state now | want my objection to go to this whole line 
of interrogation? 

THE Court. | think you opened it up. 

Mr. JEREMIAH McAnarney. No, if your Honor please, | have not. 

THE Court. It seems to me you have. Are you going to claim much of all 
the collection of the literature and the books was really in the interest of the 
United States as well as these people and therefore it has opened up the 
credibility of the defendant when he claims that all that work was done 
really for the interest of the United States in getting this literature out of 
the way? 

Mr. JEREMIAH McANarney. That claim is not presented in anything 
tantamount to the language just used by the Court, and in view of the record 
as It stands at this time I object to this line of inquiry. 

THE Court. Is that not your claim, that the defendant, as a reason that he 
has given for going to the Johnson house, that they wanted the automobile 
to prevent people from being deported and to get this literature all out of 
the way? Does he not claim that that was done in the interest of the United 
States, to prevent violation of the law by the distribution of this literature? 
I understood that was the-—— 
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Mr. JEREMIAH McAnarney. Are you asking that as a question to me? 

THE Court. Yes. 

Mr. JEREMIAH McAnarney. Absolutely we have taken no such position 
as that, and the evidence at this time does not warrant the assumption of that 
question. 

THe Court. Then you are not going to make that claim? 

Mr. JEREMIAH McANnarneEy. I am going to make whatever claim is 
legitimate. 

THE Court. I want to know what that is. You are going to claim in argu- 
ment—— 

Mr. JEREMIAH McAnarney. I am going to claim this man and Vanzetti 
were of that class called Socialists. | am going to claim that riot was running 
a year ago last April, that men were being deported, that twelve to fifteen 
hundred were seized in Massachusetts. 

THE Court. Do you mean to say you are going to offer evidence on that? 

Mr. JEREMIAH McANARNEY. | am going to claim—— 

THE Court. I am asking the claim. You must know when I ask the claim 
I mean a claim that is founded on fact, evidence introduced in the case, and 
not upon anything else. 

Mr. JEREMIAH McANARNEY. We have not concluded the evidence, if your 
Honor please. 

THE Court. Do you say you are going to introduce evidence to that 
effect 

Mr. JEREMIAH McAnarney. We have witnesses which we may introduce 
here. | do not know whether we will introduce them or not. [1873] 

THE Court. When you address me, | wish you would direct yourself to 
either evidence introduced or evidence you propose to introduce. 

Mr. JEREMIAH McAnarney. Your Honor now sees—— 

THe Court. So | can pass judgment then upon that, and I cannot pass 
judgment as to the competency of something that may not be introduced and 
never come before me for consideration. 

Mr. JEREMIAH McANarneEY. Your Honor now sees the competency of my 
remarks, when I said to your Honor that I objected to the question in the 
present state of the evidencer 

THe Court. Are you going to claim that what the defendant did was in 
the interest of the United States? 

Mr. JEREMIAH McAnarney. Your Honor please, I now object to your 
Honor’s statement as prejudicial to the rights of the defendants and ask 
that this statement be withdrawn from the jury. 

Tue Court. There is no prejudicial remark made that I know of, and 
none were intended. I simply asked you, sir, whether you propose to offer 
evidence as to what you said to me. 

Mr. JEREMIAH McAnarney. If your Honor please, the remarks made with 
reference to the country and whether the acts that he was doing were for 
the benefit of the countrv. I can see no other inference to be drawn from those 
except prejudicial to the defendants. 
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Tue Court. Do you intend to make that claim? 

Mr. JEREMIAH McAnarney. What claim, please? 

THE Court. The one that I am suggesting. 

Mr. JEREMIAH McANARNEY. When this evidence is closed, if your Honor 
please, I shall argue what is legitimate in the case. 

THe Court. All I ask is this one question, and it will simplify matters 
very much. Is it vour claim that in the collection of the literature and the 
books and papers that that was done in the interest of the United States? 

Mr. JEREMIAH McAnarney. No, | make no such broad claim as that. 

THE Court. Then | will hear you, Mr. Katzmann, on the competency of 
this testimony. 

Mr. KATZMANN. | am sorry | did not hear what Mr. McAnarney said. 

THe Court. Mr. McAnarney says it is not his claim, as I got it, he does 
not propose to make the claim that the collection and distribution of this 
literature Was any matter to be done by either or both of the defendants in 
the interest of the United States. 

Mr. KatTzMANN. Then. if your Honor please, I offer the line of cross- 
examination | have started upon as tending to attack the credibility of this 
man as a witness. 

THE Court. As to what part of his testimony? [1874] 

Mr. KATZMANN. As to any part of his testimony to affect his credibility as 
a witness zn toto. 

Tue Court. You can’t attack a witness's credibility 7 toto excepting con- 
cerning some subject matter about which he has testified. 

Mr. KatzMANN. Well, he stated in his direct-examination yesterday that 
he loved a free country, and I offer it to attack that statement made tn his 
examination by his own counsel. 

THE Court. That is what | supposed, and that is what I supposed that re- 
mark meant when it was introduced in this cross-examination, but counsel 
now sav they don’t make that claim. 

Mr. KatzMANN. Thev say they don’t make the claim that gathering up 
the literature on Mav 5th at West Bridgewater was for the purpose of 
helping the country, but that is a different matter, not related to May 5th. 

THe Court. | will let you inquire further first as to what he meant by the 
expression. 

Mr. Moore. If your Honor please, with all due respect to the Court, | 
desire to reserve an exception to the question that was asked,—interroga- 
tion that was asked as to the purpose of the testimony that was introduced 
on behalf of the defendant with reference to the issue of love of country; 
reserve an exception with all due respect to the Court. 

THe Court. Of course, gentlemen, you understand, and you should 
understand by this time, that the Court 1s simply to pass upon the com- 
petency of testimony that 1s offered. The Court has no opinion of any facts. 
You heard me say so. The Court has no opinion in reference to this matter. I 
made simply the inquiry with a view of ascertaining what the claim of coun- 
sel might be, what might be argued, and inasmuch as counsel said they made 
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no such claim, then I have reserved the right to pass upon the competency 
after inquiry has been made with reference to said testimony of the wit- 
ness. | think you should know, and I repeat it, anyhow, there is no disposi- 
tion, nothing has been said to do the slightest thing in any manner whatso- 
ever to prejudice the rights of either of these defendants, and anything that 
has been said you will not consider it if anybody can draw such an inference. 
You will give it not the slightest consideration in the world. It deserves none, 
and you will give it none. The only question I was passing upon was the 
competency of testimony and nothing else. Questions are not evidence. State- 
ments of counsel are not evidence. Statements by the Court are not evidence. 
You will be governed by absolutely nothing but testimony that is admitted 
and heard by you fium the witnesses upon the stand. You may proceed. 

What did you mean when you said yesterday you loved a free country ?— 
First thing | came in this country 

No, pardon me. What did you mean when you said yesterday you loved a 
free country P—Give me a chance to explain. 

I am asking you to explain now.—When I was in Italy, a boy, [1875] | 
was a Republican, so I always thinking Republican has more chance to man- 
age education, develop, to build some day his family, to raise the child and 
education, 1f you could. But thal was my opinion; so when | came to this 
country I saw there was not what I was thinking before, but there was all 
the difference, because I been working in Italy not so hard as I been work 
in this country. I could live free there just as well. Work in the same condi- 
tion, but not so hard, about seven or eight hours a day, better food. I mean 
genuine. Of course, over here is good food, because it is bigger country, to 
any those who got money to spend, not for the working and laboring class, 
and in Italy is more opportunity to laborer to eat vegetable, more fresh, and 
I came in this country. When I been started work here very hard and been 
work thirteen years, hard worker, I could not been afford much a family the 
way I did have the idea before. I could not put any money in the bank. | 
could no push my boy some to go to school and other things. I teach over 
here men who is with me. The free idea gives any man a chance to profess 
his own idea, not the supreme idea, not to give any person, not to be like 
Spain in position, yes, about twenty centuries ago, but to give a chance to 
print and education, literature, free speech, that | see it was all wrong. | 
could see the best men, intelligent, education, they been arrested and sent 
to prison and died in prison for years and years without getting them out, 
and Debs, one of the great men in his country, he is in prison, still away in 
prison, because he is a Socialist. He wanted the laboring class to have better 
conditions and better living, more education, give a push his son if he could 
have a chance some day, but they put him in prison. Why? Because the 
capitalist class, they know, they are against that, because the capitalist class, 
they don’t want our child to go to high school or to college or Harvard Col- 
lege. There would not be no chance, there would not be no,—they don't want 
the working class educationed; they want the working class to be a low all 
the times, be underfoot, and not to be up with the head. So, sometimes, you 
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see, the Rockefellers, Morgans, they give fifty,—mean they give five hun- 
dred thousand dollars to Harvard College, they give a million dollars for 
another school. Everybody say, ‘Well, D. Rockefeller is a great man, the 
best in the country.’ | want to ask him who is going to Harvard College? 
What benefit the working class they will get by those million dollars they 
give by Rockefeller, D. Rockefellers. They won't get, the poor class, they 
won't have no chance to go to Harvard College because men who is getting 

21 a week or $30 a week, I don’t care if he gets $80 a week, if he gets a 
family of five children he can’t live and send his child and go to Harvard 
College if he wants to eat anything nature will give him. If he wants to eat 
like a cow, and that is the best thing, but ] want men to live like men. | like 
men to get everything that nature will give best, because they belong.—we 
are not the friend of any other place, but we are belong to nations. So that 
is why my idea has been changed. So that is why | love people who la- 
bor and work and see better conditions every day de{1876]velop, makes no 
more war. We no want fight by the gun, and we don’t want to destroy 
young men. The mother been suffering for building the young man. Some 
day need a little more bread, so when the time the mother get some 
bread or profit out of that boy, the Rockefellers, Morgans, and some 
of the peoples, high class, they send to war. Why? What is war? The 
war is not shoots like Abraham Lincoln's and Abe Jefferson, to fight for the 
free country, for the better education, to give chance to any other peoples, 
not the white people but the black and the others, because they believe and 
know they are mens like the rest, but they are war for the great millionaire. 
No war for the civilization of men. They are war for business, million dol- 
lars come on the side. What right we have to kill each other? I been work for 
the Irish, | have been working with the German fellow, with the French, 
many other peoples. | love them people just as | could love my wife, and my 
people for that did receive me. Why should | go kill them men? What he 
done to me? He never done anything, so | don’t believe in no war. I want to 
destroy those guns. All I can say, the Government put the literature, give us 
educations. | remember 1n Italy, a long time ago, about sixty years ago, | 
should say, yes, about sixty years ago, the Government they could not con- 
trol very much these two,—devilment went on, and robbery, so one of the 
government in the cabinet he says, ‘If you want to destroy those devilments, 
if you want to take off all those criminals, you ought to give a chance to 
Socialist literature, education of people, emancipation. That is why I de- 
stroy governments, boys.’ That is why my idea I love Socialists. That 1s 
why | like people who want education and living, building, who 1s good, just 
as much as they could. That ts all. 

And that is why you love the United States of Americar—Yes. 

She is back more than twenty centuries like Spain, is sheP—At the time of 
the war they do it. 

Are we in time of war now?—No. 

Were we in time of war when you came back from Mexico?—Yes. 

What did you come back for, then?—lI told the reason why I came back. 
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All right. You don’t get a good education in this country?—I don’t see 
why they have a chance. 

Do you get a better chance for education in Italy, I take it, from what you 
saidr—I don’t say Italy better education in this country. 

You said you could work less hours over in Italy?—Yes. 

You could get fresher vegetables?—Yes. 

Better food, and it was a republic?—For the working class. 

Why didn’t you go back there?—Pretty hard for men to change when 
he establish in one place. 

Why, you were to go back, weren’t your—Yes. [1877] 

Why didn’t you intend to stay back there when you went back?—Italy? 

Yes, your native country ?—I could not stay or not, because-—— 

Have you said whether you were going to stay or not?—Yes, I was going 
to go. 

Were you coming back?—I do not know, Mr. Katzmann. 

Did you tell me you were coming back?—I couldn’t say so. 

Can't you remember what you said to me over in the Brockton police sta- 
tionP—I could not remember all the words, but I do remember some con- 
versation between me and Mr. Kelley. 

Never mind Kelley. [| am talking about myself now. Didn’t you tell me 
that you were coming back to this country in two or three monthsr—Well, 
if | did—— 

Did youP—I could not remember, Mr. Katzmann, if I did. 

Wasn't that your intention to come back?—I couldn't say yes, because 
probably | could remain in Italy because my father is old. I could get his 
business over there. 

Were you going to have your father support your—What? Support me, 
my father? 

Yes.—No. 

Were you going to take your wife and child overr—Yes. 

You could not go back to Italy, you say, because it would be a hardship, 
but you could take your wife and child back for a vacation; is that right? 
—No, not vacation. 

Wasn’t it a vacationr—No, sir. 

Were you going to work while you were over therer—Certainly. I could 
not work without work. | love work. 

You love workr—Yes. 

Do you love it as much as you love this country?—Well, I think men is 
a great work,—greater profit for the country, too. 

Do you love work as much as you love the United StatesP—The reaction 
of the United States | did not like. 

When you came over to this country, you had certain ideas, didn’t you 
of what was herer—No. 

Didn’t you say when you came over you were thinking about education, 
building for your family, and raising a familyrP—Yes, but I was a Repub- 
lican in my country. 
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Didn’t you say that you had those ideas of this country when you came 
herer—Yes. 

And didn't you say when you came you saw a differencer—Yes. 

And the things were better in Italy than they were hereP—No, not that. 

In substance, haven’t you said that in this long answer you gave? [1878] 
—No. Buy fruit more fresh for the working class, but no education and other 
things. It is just the same. 

Didn’t you say you did not have to work so hard in Italyr—Yes. 

That you could live just as well in ItalyrP—Yes. 

And that there was better food?—Yes. 

And fresher vegetables in Italy ?—Yes. 

Why didn’t vou go back?—Well, I say already 

Say it again. Why didn’t you go back when you were disappointed in those 
things?—lI say men established in this country, it is pretty hard to go back, 
change mind to go back. 

Pretty hard to change your mind?—Yes. 

You say on April 15, 1920, you were in Boston getting a passport to go 
back with your wife and childrenr—Yes. That is not the reason I go back 
to the old country, for the fruit, but to see my father. For twelve years | 
never saw him, my brother, my sister, or my folks. 

It is just as easy, isn’t it, to go back to see your father as to go back for 
fruit. You go back in either case?—I do the greatest sacrifice in the life to 
go there. 

To go back to a country where vou get those things and could not get them 
here,—is that a sacrifice’-—No. The great sacrifice is to’see my folks. 

[A question was objected to and not pressed after conference at the bench. ] 

Do you remember speaking of educational advantages before the recess? 
—Yes, sir. 

Do you remember speaking of Harvard University ?—Yes, sir. 

Do you remember saving that you could not get an education there unless 
vou had money? | do not mean you used those exact words. | do not con- 
tend you did, but, in substance, didn’t you say thatr—They have to use 
money in the rule of the Government. 

No. You don’t understand. Did you hear it, perhaps?—I can’t understand. 

I will raise my voice a little bit. Did you say in substance you could not 
send your boy to Harvard’—Yes. 

Unless you had money. Did you say thatr—Of course. 

Do you think that is true?—lI think it 1s. 

Don’t you know Harvard University educates more boys of poor people 
free than any other university in the United States of America? [1879] 
[Objection by Mr. McAnarney was overruled. | 

Do you know that to be the factPp—-How many there are? 

Whatr—How many. 

How many?—Don’t you know that each year there are scores of them 
that Harvard educates free? [Objection by Mr. McAnarney was overruled. | 

The question is, do you know?—I can’t answer <hat question, no. 
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So without the light of knowledge on that subject, you are condemning 
even Harvard University, are you, as being a place for rich men? 

Did you intend to condemn Harvard College? [Objection by Mr. Mc- 
Anarney was overruled.}]—No, sir. 

Were you ready to say none but the rich could go there without knowing 
aes offering scholarships? [Objection by Mr. McAnarney was overruled. | 
—Yes. 

Does your boy go to the public schoolsP?—Yes. 

Are there any schools in the town you came from in Italy that compare 
with the school your boy goes to? 

Mr. JEREMIAH McANARNEY. I object. 

THE Court. Isn't this quite a good way now from that? Of course, I see, 
or think | see, what you have in mind eventually, but it seems to me the 
boy going to school is quite a considerable distance. 

Does your boy go to the public schoolP—Yes. 

Without payment of money?—Yes. 

Have you free nursing where you come from in Stoughton?—What do 
you meanr 

A district nurse?—For the boys? [1880] 

For anybody in your family who is illP—I could not say. Yes, | never 
have them in my house. 

Do you know how manv children the city of Boston is educating in the 
public schools free?—lI can’t answer yes or no. 

Do you know it is close to one hundred thousand children? [Objection by 
Mr. McAnarney was overruled. ]—! know millions of people don't go there. 

Did you have some circulars and books in your house on May 5thr—Yes. 

How long had you had them thereP—Well, I buy little by little when | 
have a chance to buy books. 

How longr—When I have money to buy. 

How long in all had you had them therer—In the house?’ 

Yes.—I should say beginning when | came to this country, some books. 
Always were there right along after. 

Are they written in Englishr—Some. 

And in what other language?’—lItalian. The most of them. 

Printed in this country or in ItalyP—I couldn’t say, but the most they 
are printed in Europe. 

The continent you left behind your—And some is printed in America. 

Yes. And do you subscribe to any papers?—Literature? 

Yes, literature in the sense of not books. I was trying to distinguish_— 
Yes. 

What papers? [Objection by Mr. McAnarney was overruled.]—You 
mean a paper or books? 

Papers?—You mean I could say the paper I get every day? [1881] 

Yes, please.—I will. I used to get Le Mortello. 

Where is that printed?—In New York City. 

In English or Italianr—In Italian. 
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What other paper? Is that a daily?P—No, weekly. 

Weekly.—Every 15 days. 

Fortnightlyr—Yes, I used,—before the war, | used to get a Cronaco 
Soverseva. 

Is that a daily or a weekly?—Weekly. 

Printed wherer—Lynn. 

Was the printing of that paper stopped during the war? 

Mr. JEREMIAH McAnarney. I object. 

—Mr. Katzmann, if you give me a chance to say some other papers. 

Mr. JEREMIAH McAnarney. Mr. Sacco, when | object, kindly stop. 

THe Court. What is your objection? 

Mr. JEREMIAH MCANARNEY. To the question. 

THe Court. What ts vour objection? 

Mr. JEREMIAH McANarNEY. My objection is that question is immaterial ; 
the answer Is immaterial. 

THe Court. | don’t know. Supposing the character of this literature be- 
came important? Does it not become material on the question of credibility ° 
In other words, there may not be anything in these at all that would warrant 
deportation. Then, if there is nothing in that, in the literature, that 1s evi- 
dence attacking the credibility of the witness, is it not? 

Mr. JEREMIAH McANARNEY. In view of the state of the record that ques- 
tion, to mv mind, ts not material now. 

THe Courrt. It goes to test, as I take it, does it not, Mr. District Attorney, 
the credibility of the witness with reference to the collection and distribution 
of the circulars, books and literature? 

Mr. Katzmann. Of May 5th. 

THE Court. That 1s what | understand 1s the purpose. You may proceed, 
if that 1s the purpose. 

Mr. JEREMIAH McANaARNEyY. Will your Honor kindly save an exception? 

THe Court. Certainly. 

Was the printing of that paper stopped during the warr—Yes. 

Was the printing of Le Mortello stopped during the war? 

Mr. JEREMIAH McANarNEy. The same objection. 

—Yes. 

Mr. JEREMIAH McAnarney. Wait a minute. 

THe Court. If it was stopped, then it could not have been the date. 

Mr. KatTzMAnn. May not have been destroyed, if your Honor please. 

THe Court. Supposing you deal more particularly with literature that 
was published and literature that was in the mind of the witness at the time 
when they sought to get the automobile. [1882] 

Mr. Katzmann. If your Honor please, | am starting at his house with 
just that subject matter. 

THe Court. All right. 

Mr. KatzMann. My initial questions asked what he was taking. 

THe Court. Yes. Eventually to show that the character of these other 
publications—— 
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Mr. KatzMann. Yes, I propose to ask him. 

THE Court. At the time, to wit, on May 5th- 

Mr. KaTzMANN. ——-1920, and if he knew of these papers being in other 
people’s houses. 

Mr. JEREMIAH McAnarney. Kindly save me an exception. 

THE Court. Certainly. 

THE Witness. | used to read some other paper. 

Mr. Katzmann. Wait. I do not think you have answered the last question. 

Was the printing of Le Mortello stopped during the war?—Yes. 

What other papers did you have in your house on May 5th?—lIt is pub- 
lished now. 

Yes, it is published now?—Yes. In the time of the war, too, it was stopped 
for a little while. 

What other papers did you have in your house on May 5th, 1920?—I read, 
—I buy Boston Globe every morning. 

What other papers?-—I read Boston American every night. 

What other papers?—-Some papers from Italy, too. Some other Socialist 
papers from Italy. 

Some other Socialist papers from Italy?—Yes. 

Were all those papers except the Boston Globe and the Boston American, 
or copies of them, in your house —No. 

—On May 5thr—They all used to destroy when I finished reading. 

Didn’t you have any of those papers in your house May 5th?—Yes, some 
good literature | keep. 

I am asking about papers, first-—Yes. 

What papers did you have on May 5th in your houseP—You mean books? 

No.—Just the papers? 

| mean papers, newspapers, or periodicals?—] got some every kind litera- 
ture. 

All these kinds that you have mentioned, Le Mortellor—Yes. 

Cronaco Soversevar—Yes. 

The papers from Italy ?—Yes. 

Were they Socialist papersP—Yes, sir. 

They anarchistic papers? 

Mr. JEREMIAH McAnarney. | object. [1883] 

THE Court. What is the objection to that? As I understand it, the papers, 
under your theory, were of such a character that he was going to collect them 
and dispose of them some way. 

Mr. JEREMIAH McAnarney. The objection is that the question 1s incom- 
petent, immaterial and irrelevant at the present state of the record. 

Tue Court. | will admit it on the ground that | have already stated. 

Mr. KaTzMAnn. Yes. I propose to follow it up step by step. 

Mr. JEREMIAH McANnarneY. Save an exception. 

THe Court. Certainly. 

Were they anarchistic?—Some of them: _ 

Were any of the books that were in your house anarchistic?—Yes, some. 
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[Objection by Mr. McAnarney was overruled. | 

How many of them?—I never counted. 

About how many?r—All together, you mean? All the literature? 

No, I do not mean all the books vou had, but all the books you had that 
were anarchistic and all the newspapers or periodicals you had that were 
anarchistic on May 5, 1920, in your house?—Quite a good many books. 

How many ?—You want me to name those books? 

No. I want the number, not name.—I never counted them. 

Was it a dozenr—More than a dozen. 

Two dozen ?—More. 

Three dozen?—Yes, I guess so. 

That is about right?r—Yes. 

What size books were they >—Some sizes four or five hundred pages. Some 
size two hundred. Some size one hundred. Some size two thousand. Some 
size four thousand. Many size. 

Could you have carried those books out of your house yourself unassisted 
in two or three or four trips in your arms?—No, sir. 

How manv trips would it take vour—lI should say a dozen. 

A dozen. You were home from Monday noon, May 3d, weren't you, until 
the night of May 5th? | withdraw that. | am in error. You were home Mon- 
day afternoon, May 3d, weren't youv—Yes. 

You were home Monday night, May 3d°?—Yes. 

You talked with Vanzetti on Sunday, May 2dr—Yes. 

You had heard this terrible report from New York, hadn’t your—Yes. 

Did you make any move Monday afternoon to take any of those things 
out of your house’—No. 

Did you make any move Monday night to take them out of your house? 
—No. [1884] 

Tuesday night?—No. 

All day long Wednesday ?—No. 

Did you know Fruzetti, of Bridgewater, who was deported you saidr— 
Yes. 

Did you know him personally °—Y'es, sir. 

Been to his house ’—I met him lots of times. 

In Bostonr—In conference. 

Talked with him about anarchy, haven't your—Certainly. 

Did you know his views on anarchy? 

Mr. JEREMIAH MCANARNEY. I object. 

—His words? 

Mr. KatzMAnn. Wait a minute. It wasn’t “words.” 

Was his ‘views.’ Don't answer. 

THE Court. Supposing he should say he was a constitutionalist or some- 
thing of that kind. Doesn't that tend to attack his credibility that one of 
the reasons why there was to be a disposition to be made of these papers was 
on the ground this man had been deported, among others? 

Mr. JEREMIAH McAnarney. He put that situation into one word. The 
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question puts this whole situation, frames it into one word. I object to that 
question. 

Tue Court. What was the question? 

Mr. KaTZMANN. ‘Were you aware of his views—Fruzetti’s views, with 
respect to anarchy?’ 

THe Witness. We have an argument. 

Mr. KaTzMann. Wait a minute. 

THe Court. You may answer that by yes or no. 

Did you know what they were, yes or no?—lI can’t answer yes or no. 
[Objection by Mr. McAnarney was overruled. ] 

Did you know what they were? 

Mr. JEREMIAH McAnarney. That is objected to. The same question. 

Mr. KaTZMANN. Yes, it is the same question repeated. 

THE Court. You may answer. 

THe Witness. Repeat again, because | can’t understand. 

Mr. KaTZMANN. All right. 

Did you know what Fruzetti’s views were with respect to anarchy?—I 
just take Mr. Ross, please. 

Mr. KatzMANN. All right, Mr Ross. 

[ Through the interpreter.] Were you aware of Fruzetti’s views with re- 
spect to anarchyr 

Mr, JEREMIAH McAnarney. Mr. Ross, will you kindly keep your voice 
up? [1885] 

Mr. Ross. All right. 

Mr. I\aTZMANN. And you, too, Mr. Witness, keep your voice up. 

—Well, by the paper. 

Mr. JEREMIAH McAnarney. | do not want to rise too much. This 1s the 
same question, if your Ilonor please, now, through the interpreter, that | 
objected to. 

THe Court. This is simply a question of what he knows. He may answer 
that by yes or no. 

As you learned his views by the paper, were your views the same? 

Mr. JEREMIAH McAnarney. That I object to. 

Tue Court. Is that of any importance? 

—By the paper. 

Mr. KATZMANN. Wait a minute. On the question of fear of deportation. 

Tue Court. Did he say he was 

Mr. KATZMANN. Yes. He said this man Fruzetti was deported. 

Tue Court. Exactly. But has the witness said he was afraid that he per- 
sonally might be deported? 

Mr. Katzmann. He said his friends; and | will ask him that. 

Were you afraid of deportation yourself on May 5thr |Objection by Mr. 
McAnarney was overruled.|—Yes, sir. 

Do you need Mr. Ross any more’—No. 

[The next question was withdrawn after objection. } 

You say you have talked with Fruzetti r—Yes, sir. 
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In your talks with him, did you learn what his views were with respect 
to anarchy? [Objection by Mr. McAnarney was overruled.] [1886]—The 
way he expressed, he was a very gentleman. 

Pardon me, sir. | did not ask you that, whether he was a gentleman or 
not. | asked you if you learned what his views were with respect to anarchy. 

Mr. KATZMANN. I ask the other answer be striken from the record, if 
your Honor please. 

THE Court. It may be. 

Yes or no, Mr. Sacco. Did you find out what he thought about anarchy r— 
Why he find out? 

No. Did you find out from him what he thought, what his views were 
with respect to anarchy’?—Yes, sir. 

Did your views coincide with his? [Objection by Mr. McAnarney was 
overruled.]—1I don’t get your,—I can’t get you. 

I will put it easier. Were your views the same as his?—I don’t think we 
agree just the same way. In some ways different, anyway. 

Were your views with respect to anarchy substantially the same as Fru- 
zetti’s? 

Mr. JEREMIAH McANARNEY. That is the same objection. 

—J] could not say if | do. 

Mr. JEREMIAH McAnarney. I do dislike to be getting up. 

THE Court. | would rather you make an objection and then we will know 
where we stand on each question. 

What is your answer? 

THE Court. You mav answer. 

—I! could not see as far as he could. 

As far as you could see, did you go along the same path with him? Did 
you have the same views, as far as you could see themr—Men never,—men 
can see far to last 

Mr. KatzmMann. I don’t understand. Mr. Ross, please, unless you object 
to him. I want to make sure we have your answer. 

The question, perhaps,_-do you understand the questionr—Yes. 

All right. What ts the answerr—[ Through the interpreter.} A man, in 
order to be of the same opinion and to have the same ideas, he should read 
the books what anarchists means. 

[The witness talks to the interpreter, after saying ‘No.’] 

THe Witness. [Through the interpreter.] A man must read his books to 
the extreme, the extreme, the foundation of those books, then to know what 
anarchist means. [1887] 

Mr. KatTzMAnn. I ask that be stricken out, if your Honor please, as not 
being responsive. 

Now, will you please pay attention to my question. 

THE Court. The defendant Vanzetti wants to speak to one of his counsel. 

Mr. KATZMANN. Shall | suspend, your Honor? 

THE Court. You better, for a minute. Shall we proceed, Mr. Moore? 
All right. 
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Mr. Katzmann. Yes? 

The question is this: as far as you understood Fruzetti’s views, were yours 
the same? [Objection by Mr. McAnarney was overruled. | 

Answer, please.—[Through the interpreter.] | cannot say yes or no. 

Is it because you can’t or because you don’t want to?—[ Through the in- 
terpreter.] Because it is a very delicate question. 

It is very delicate, isn’t it, because he was deported for his views? 

Mr. JEREMIAH McAnarney. I object. 

Mr. KaTZMANN. I withdraw it. 

Was Fruzetti deported for his views? 

Mr. JEREMIAH McAnarney. To that I object, too. 

Tue Court. Didn t you bring out the fact that Fruzetti was deported? 

Mr. JEREMIAH McAnarnev. Yes, if your Honor please. 

THE Court. Now, is he limited to that so that he cannot make inquiry with 
reference to Fruzetti, about this deportation about which you have in- 
quired? 

Mr. JEREMIAH McAnarney. No. 

THe Court. For instance, supposing it should turn out that he had no 
views, anarchistic or anything of that kind, as bearing on the credibility 
of the witness, because that is one of the reasons that I understand caused 
the collection of the literature, because he was one of the men who had been 
deported. 

Mr. JEREMIAH McAnarneEy. Fruzetti may have been deported for having 
one of these periodicals in his house. He may have been deported for many 
things—— 

THE Court. See 1f he knows the reason. 

Mr. JEREMIAH McAnarney. [Continuing.] —that have not appeared. 

Do vou know why Fruzetti was deported?—[Through the interpreter. | 
Yes. 

Was it because he was of anarchistic opinions? [1888] 

THE INTERPRETER. He says he understands it now. 

Was it because Fruzetti entertained anarchistic opinions?—One reason, 
he was an anarchist. Another reason, Fruzetti been writing all the time on 
the newspapers, and | am not sure why the reason he been deported. 

You do not know which of the two it wasr—Yes. 

You did not read that in your paper?—Probably I forget. Probably | 
miss that, I don’t know. 

Wasn't it the fact on record,—on consideration isn’t it the fact that he 
was deported because he held and entertained anarchistic views?—Yes. 

Mr. JEREMIAH McAnarney. That I object to. 

Tue Court. You are referring to a record now. Of course, he can’t testify 
as to what the record was. 

Who was the other man? Oh, pardon me. Was Fruzetti, before de;-orta- 
tion, a subscriber to the same papers that you had in your house on May 
5thr—Probably he is. 

Mr. JEREMIAH McAnarney. | object, if your Honor please. 
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THE Court. Is that of much consequence? He already stated why Fruzetti 
was deported. 

Mr. KaTZMANN. Perhaps it isn’t. Yes, I think that is correct. 

Who was the other man that you said was deported from Bridgewater?P— 
I did not say; | am sure there is another man been deported, but I do not 
know the name. 

See if I can refresh your recollection. Was it Ferruccio Coacci?—He is 
one. There is another one. 

Who was the other manr—lI do not remember the name. 

Now, you said, did you not, this morning, the first thing when recalled 
to the stand, that it was your plan to go to Brockton that night, May 5th, 
and warn your friends to have these books, circulars and papers in the 
valise ready to be taken outr—Yes. 

Yes. Were those persons to whom you intended to go that Wednesday 
night, subscribers to the same paper that you were, same papers’—Have 
got any literature? 

Have you seen the literature they had?—-Men love an idea, socialist or 
anarchist, any other thing they had. 

You believed they had that night?—Sure. 

You believed they had books similar to yours, too, did you not ?—Because 
some— 

Pardon me. Answer that question. Did you believe that they had in their 
homes books similar to the ones you had in your houser—Yes. 

And the books which you intended to collect were books relating to an- 
archy, werent they ?—Not all of them. 

How many of them?—Well, all together. We are Socialists [1889] demo- 
cratic, any other socialistic information, Socialists, Syndicalists, Anarchists, 
anv paper. 

Bolshevist ?>—I do not know what Bolshevism means. 

Soviet ?—I do not know what Soviet means. 

Communism ?—Y'es. | got some on astronomy, too. 

I did not ask you what you had. You weren’t afraid the books of astron- 
omy were going to be taken by anybody, were you?—No. 

You knew | did not mean that, didn’t your You understood I didn’t 
mean that, didn’t your Will you answer thatr—Yes, sir. 

Nor any books you had on arithmetic or spelling, either. Did you expect 
the officers of the law were going to seize your wife’s cook book?’—wNo, sir. 

Were you afraid to have those books and those papers in your house?—At 
that time. 

In that time. On May 5th.—Well, all the rest. 

All during the reaction?—Yes. 

Then you mean before May 5th, don’t you?—Yes, at the time. 

How long before May 5th?—I should say a couple of weeks. Three weeks, 
a month. 

You never made a move to take them out of your house, did yourp—We 
never heard before. 
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You heard on May 2d, didn’t your—Yes. 

You were home that night, weren’t your—Yes. 

It was a matter of ten or fifteen minutes to get them out, wasn’t it?—Oh, 
no. 
A half hour?—Oh, no. 

An hour?P—Where was I going to bring them? 

Weren't there woods by your house?—TI don’t want to destroy because 
I love those books. 

You weren’t going to destroy them?—! was going to keep them. 

You were going to keep them and when the time was over, you were 
going to bring them out again, weren’t your—Yes. 

And you were going to distribute circulars?—Education literature. 

And you were going to distribute circulars, weren’t youP—It costs money 
to sacrifice. 

You were going to distribute those papers, weren’t you? 

Mr. JEREMIAH McANnarNEY. The question, were you? 

Were yourp—What do you mean, destroy? 

No, not destroy him. After the time had gone by, were you going to bring 
them out, going to distribute the knowledge contained in them?—Certainly, 
because they are educational for book, educational. [1890] 

An education in anarchy, wasn’t it?p—Why, certainly. Anarchistic is not 
criminals. 

I didn’t ask you that if they are criminals or not. Nor are you to pass upon 
that, sir. Was it equally true as to the books and papers and periodicals that 
you expected to pick up at your friends’ houses, that they were not to be 
destroyed?—Just to keep them, hide them.” [1891] 


On further cross-examination Sacco admitted having lied to Katzmann 
about where he had bought the cartridges 1n his possession [1895] but main- 
tained that his false statement about buying the gun had been made because 
he had not remembered the facts [1896]. At one point in the testimony he said 
he had known when he made his statement that it was untrue [1896]; at 
another point he declared it had been an innocent mistake because he had 
not remembered [1897], and finally, that probably Katzmann had forced 
him to say some things and that he had understood wrong [1898]. His state- 
ment at Brockton, that the cartridges had been in a new box, he admitted 
as false [1900] and he also admitted that telling the truth about these 
cartridges would not have helped the police arrest his friends [1901]; but 
he was not sure even so that he had remembered about the cartridges at the 
time. [1902] 

Sacco admitted that he had been confronted with Mrs. Johnson at the 
Brockton Police Station and had then denied ever having seen her before 
[1906-1908]. He explained this by saying that he was at first not cure 
whether she was the woman he had seen. He also admitted that at Brocicon 
he had denied ever having been at the Johnson house [1909]. He likewise 
falsely stated at Brockton that he had never been at Orciani’s house and 
did not know where Orciani lived. [1911, 1919] 
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Sacco did not recall whether Katzmann had asked him about Berar- 
delli but he admitted he had read in the newspapers on April 16th or 17th 
that Berardelli had been shot [1894]. He said that at the time of his talk 
with Katzmann he had forgotten about the Braintree murder. 


“And before you ever saw me upstairs, hadn’t you been looked over by 
thirty or thirty-five people, as you said yesterdayr—One day. 

That day before you saw me?—Yes. 

And you did not know what we had you there forP—No. 

Didn't have any idear—No, sir. 

Didn't have any idea when I asked you if you knew Berardelli, and you 
said: ‘No. Who is this Berardelli?’-—Well, fellows read one day the paper. 
He could not remember. 

That did not bring anything back to your mind?—No. 

Three weeks afterwards?’—No. What a fellow can remember that? 

Can't you remember back three weeks?—Well, there isn't anything that 
interested me to remember. 

Wasn't it of any interest to you that there was an atrocious mur[ 1911 ]}der 
committed in South Braintree?—One, two, three day and then stop. The 
paper stop and people was,—and I did forget. 

And you forgot about it?—Certainly.” [1912] 


He admitted having lied about never having worked in South Braintree. 
His reason for this, he said, was because he had been a slacker: 

“Why, Mr. Saccor—Because I am not registered | am a slacker. Then, 
another thing, | don’t want you to find that literature and then I won’t 
be in trouble, that 1s all.”” [1912] 


He had falsified about working in Braintree because he did not want them 
to find out his second name, he said. When arrested he had given his real 
name and not the assumed one under which he had worked at Braintree in 
1918. 


“Then you gave me all the information | needed if 1 was after you for 
being a slacker, didn’t your—If I told you | was then working in Rice & 
Hutchins’ factory, | would tell you the second name to find out, so that 
is why I keep it back. 

So you told me your real name, Nicola Saccor—Yes. 

And you expected to escape punishment for being a slacker by telling 
me your real name. Is that it, Mr. Saccor—Yes; and some other thing, 
books and literature. 

You took the name of Mosmacotelli to escape punishment for being a 
slacker, didn't your—yYes. 

Well, then, in telling me your real name, Sacco, you weren’t trying to 
evade punishment for that, were your—Yes. 

How do you explain that.—Well, to find out the things and punish a year 
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in prison for a slacker. [1912] .. . 

Now, wait a minute. Do you say you hoped to conceal about the literature 
and about the draft by telling me falsely that you had never worked in 
Braintreer—About, there is one thing in that not to be on the registration. 
And another thing, I did not remember very well, because I work only seven 
or eight days so I could not remember very sure. At that time I had been 
past four or five factories, working. I could not remember, you know, right 
off if | work five or six days. | work in other places carrying the board. 
I work about three days. My shoes all broke, and I left. I could not remem- 
ber. I did not tell yu that, either. Of course, lots of fellows can remember all. 

Now, let us go back again. Slacker punishment and literature were the 
two things that made you falsify ?—Yéees, sir. 

Did you tell me where you actually lived ?—Well, I was living—— 

Where you were living that nightr—Yes. 

And you had literature right in your own house then, didn’t your—Well, 
I don’t think he could keep back his home, where he was living. 

Why couldn't you falsify about that the same as many other things? 
What?—]I think they could find that after a minute. 

All right. Do you think telling me you lived in Stoughton near the 3-K 
factory helped cover up the literature you had in your house?—Repeat it 
again. 

Do you think that telling me you lived in Stoughton near the 3-K factory 
helped cover up the fact you had,—helped conceal from me the fact you had 
literature in your house?—wNo, sir.” [1913] 


Sacco added that he had known at the time that the people who looked 
him over were “looking for some crime.”’ He stated he had told Katzmann 
he thought he had been working on the day before he read about the Brain- 
tree crime [1947] and admitted this statement was false: 


‘And why did you tell me that falsehood, Mr. Saccor-—Well, of course, 
I never remember. 

Why didn’t you say you did not remember?—Well, probably I could not 
figure it out that time. 

You could not figure it that time?—No. 

You figured you read it in the Boston Post the day after it happened, 
didn’t your—Yes. 

That is true, you read it the next dayr—Yes. 

And you read it with friends in the shopr—Yes. 

Well, that was the 16th of April, wasn’t 1t?—Yes. 

And then I asked you if you worked all day long the day before and you 
said, ‘Yes,’ didn’t your—lIf I said it, it was true. 

Was it true you worked all day long April 15thr—April 14th. 

April 15th, the day before the 16th, I askr—If | say I worked, I ©. ‘s lie. 

Why did you tell me that lieP—Because | was not sure. 

Why didn’t you say you weren’t surer—I could not remember exactly. 

If you were in Boston on the 15th day of April, getting your passports, 
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why didn’t you tell me that the night I talked with you at Brockton? -- 
If | could remember | would tell you right off. 

You could remember about reading it in the paper?—Yes. 

Reading it in the paper the day after it happened ?—Yes. 

Was that your purpose in telling me a falsehood, Mr. SaccoP—There 
Was not interest to me very close to find out the date I] have been out. 

It wasn’t interesting to you very closeP—No, | did not see no interest. 

After thirty people, strangers, had looked at your—No, because | did not 
think it was going on. 

After I had asked you if you ever worked in Braintreer—What of it? 

After I had asked if you ever tried to get work in Braintree? What do you 
say to that, Mr. SaccoP—lI don’t say no fault. [1948] 

After I asked you if you knew Berardelli or who Berardelli was, did you 
see anything about thatP—Well, yes, I could see. 

After I asked vou, you could see then, couldn’t your—Yes. 

That was before I asked if you knew something had happened in Brain- 
tree the month before I was talking with your—lI did not remember when 
you mentioned the name Berardelli. 

You did not remember it then?P—No. 

When I asked you if vou heard anything about a happening 1n Braintree 
the month before | was talking with you, you knew then what I was talking 
about, didn’t your—lI can't get that. 

When I asked you if you had heard about anything happening in Brain- 
tree in the month before [| was talking with you, you knew then what I[ 
meant, didn’t vour—The month before? 

Yes, that would be April—The month before April? 

No, the month before May. We were talking on May 6th?—Yes. 

The month before was April. You knew what I| referred to then when | 
asked you that question, didn’t you °—I did not get your question yet. 

You don’t get it yet. When I asked you the question: 

‘Q. Did you ever hear anything about anything happening in Braintree 
in the last month?’ 

That means April?—Yes. 

Did you reply, ‘Yes’ r—Yes. 

You knew what | meant, then, didn’t your—Well, yes. 

You knew I was talking about the South Braintree murder, didn’t your— 
Yes.” [1949] 


On the next day Sacco requested the assistance of the interpreter: 


“THE WITNESS. Oh, excuse me, I like to say, Judge, to get the interpreter. 
| have been thinking yesterday I did make some mistake. | understand 
wrong. I think I would like to have the interpreter if | could. 

THE Court. What? 

THe Witness. If | could have the interpreter. 

THE Court. Why didn’t you tell me so yesterday? 
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Tue Witness. I been thinking over last night I did answer something 
wrong. Probably I did not understand something. 

THE Court. The only thing I regret,—I told you at the beginning if there 
was any question you did not understand, to let me know and | would 
see that you did understand. | regret that you did not. Let Mr. Ross come 
forward. Do you wish to be heard, Mr. Katzmann? 

Mr. KatzMAnn. No, your Honor. 

[The following testimony is given through interpreter. | 

Yesterday afternoon at adjournment | had gotten to this point in ex- 
amining you about what you told me at Brockton about April 15th.—Yes, 
sir. 

And the last three questions | was asking you about were as follows: 

‘Q. Were you working the day before you read it in the paper?’ A. I think 
I did.’ 

Did you tell me thatP—I said, ‘Yes.’ 

And then do you recall my asking you: 

‘Q. Well, do you know.’ And your answer: “Sure.’—No. 

THE Court. | think you should speak louder. | know the defendant Van- 
zetti can't hear what you are saying. 

THe Witness. I told you that I went to the Italian consul several times 
and | wasn’t sure if | was working or not. 

Mr. KATZMANN. | ask that answer be stricken out, if your Honor please. 

THE Court. [t may be. 

The question was, do you recall that question and that answer? 

Mr. KATZzMANN. May | have that answer stricken out? 

THE Court. Yes. 

] am asking you if you remember this question and your making this 
answer at Brockton: 

‘QO. Well do you know? A. ‘Sure.’ 

Did you say that?—Well, I don’t remember if I said it, whether I said it 
or not, but if [ said it it isn’t the truth. 

And do you remember this question and this answer: 

‘Q. Worked all day?’ That is the question. The answer: A. ‘Yes, sir.’ [1950] 

Did you say that to me at BrocktonP—I don’t remember if I said it. If 
I said it, that wasn’t true. I told a lie.” [1951] 


Sacco at this point said he was not sure of having told Katzmann at 
Brockton that he knew he had worked on that Thursday [1953]. He said, 
finally: 

“Why did you tell me a falsehood that on Thursday, the day before you 
read the account in the paper, you worked all day?” 

THE WITNEss. Well, | did not remember for certain. I said that | had 
been out two or three days. 

If you did not remember for certain, why didn’t you say sor—It appears 
to me that | told you that several times.” [1954] 


He was asked about some questions and answers at Brockton relating 
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to his visit early in April to the consul’s office; but about these he was 
not sure [1958-1960]. Part of the statement given at Brockton was later 
read to the jury: 


“Did you ever take a whole day off in April to look for your passports all 
dayr—Yes, | did. 

What dayr—I think either Tuesday or Wednesday. 

What Tuesday or Wednesday in April?—Well, I don’t remember. Either 
the 5th or 8th of April, or the 10th, I don’t remember. | can’t say for sure. 
This was in April I lost a day to fill out the income tax, and I do not remem- 
ber, but | can tell it from the factory the day | was out a full day. 

There was only one day you were out a full day for your [2217] passport 
before this week?—Only one single day that | lost a whole day’s work to in- 
form myself in regard to the passports. 

When was that, last Tuesday or some Tuesday before that dayr—I think 
it was the beginning of the month of April. Ever since | received a letter from 
home, and then | started to investigate about the passports. . . . 

Do you know Berardellir—No, Who is this Berardelli? . . . 

Where did they rob the money?—Over near Rice & Hutchins. | don't 
read English very well, but there was bandits in Braintree, and I think it 
was at Rice & Hutchins. 

Did you read it the next day in the paperP—Yes, with some of the 
friends in the shop. 

Were you working the day before you read it in the paperr—I think | did. 

Well, do you know?—Sure. 

Worked all day ?—Yes, sir. 

I suppose that the next day after that bandit affair near Rice & Hutchins 
in Braintree you read it in the paper, the Boston Post on the next day, 
didn’t your—Yes, sir, the next morning. 

The day before you read it in the paper, did you work all dayr—lI think 
so, but I don’t remember for sure if | stayed out half day, | don’t know. 

Did you stay out all day the day beforer—I don’t remember whether it 
was on Wednesday or Thursday. 

It was Thursday.—I think I worked Thursday. 

Are you surer—Yes. 

Surer—I think so. 

You said you loafed one full day in April. That was about the 5th of 
April. Is that rightr—Yes.” [2118] 


Sacco admitted he had lied to Katzmann about not knowing Boda and 
claimed he had wanted to keep from the police the fact that Boda was a 
radical. He said Stewart had known that he, Sacco, was a radical and that 
he thought Katzmann had also known it. He contradicted himself a moment 
later, however, saying that Katzmann, he thought, had not known it. He 
admitted he had not known where Boda lived, not even in which town, 
and said finally: “If | say | know Boda you will ask me a lot of questions— 
‘if he was a radical or anything, if he was a very good friend of 
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At another time he was asked about his denial that Vanzetti and Orciani 
had known each other: 

“We could not do any more than arrest them, could we?—I don’t know. 

Well, the only hope you had by telling these falsehoods, was it not, was 
to avoid arrest of your friends?P—Certainly. 

Well, they were both arrested then, weren’t they?—Yes, but—— 

Then, how would concealment of that fact that Vanzetti knew Orcciani 
help avoid arrestr-——[ Witness hesitates.] [1920] 

Can’t you answer thatr—I gave the answer already, some question, about 
Radicals. 

The same answer ?—Yes. 

Do you think that is consistent, Mr. Saccop—Well, consistent for me. 

Seems consistent to yourP—Yes. Another thing, I am not responsible to say 
who he is if he is Radical.” [1921] 


Sacco admitted that the witnesses who looked him over had had nothing 
to do with radicalism: 

“You said this morning in your direct examination, didn’t you —Yes. 
that they made you stoop down and point and,—as if pointing a re- 
volverr—Yes. 

Did you think that had anything to do with collecting books?P—wNo, sir. 

Or papers?—No, sir. 

Or Radicalism Pr—No, sir. 

You knew on the 16th or 17th, when you read the paper, a man named 
Berardelli had been shot, didn’t your—Yes. 

And you did not know what we were asking you questions about, did 
your—No, sir. 

And you are a man who tells this jury that the United States of America 
is a disappointment to your 

Mr. JEREMIAH MCANARNEY. Wait a minute. I object. 

Mr. KATZMANN. On the question of intelligence, 1f your Honor please. 
[1922 

Tue Court. Not quite, and you assume, too. 

Mr. KATZMANN. | assumed on the question of intelligencer 

THE Court. You assumed ‘you are the man.’ 

Mr. KATZMANN. ‘Are you the man?’ That this man passed judgment on 
the United States of America? [Objection by Mr. McAnarney was over- 
ruled. | 

Are you, Mr. SaccoP—I don’t—I can’t understand this word. 

‘Passed judgment’rP—Yes, sir. 

Well, told us about how disappointed you were, and what you dic not 
find and what you expected to find. Are you that manr—Yes.” [1923] 








Sacco was asked about the meeting scheduled for May 9th, 1920: 


“You were going to talk in a public hall and weren't afraid of that, or, 
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he was going to talk there, and you weren’t afraid of that?p—Well, we took 
a chance. 

You took a chance on that, and you lost out on the chance, didn’t you, 
because we had the notice. You lost out on it, didn’t you? 

Mr. JEREMIAH McAnarney. Is that important, if your Honor please? 

THE Court. What is it? 

Mr. KaTZMANN. I think it is vitally important. 

THe Court. Yes. I won't say it is important. That is for the jury to say. 
You may answer. 

Mr. JEREMIAH McANARNEY. He was arrested before the meeting was to 
be held. 

Mr. KATZMANN. | think that is quite apparent. 

THE Court. | think I ought to leave it for the jury for whatever the im- 
portance may be, if any. [1926] ... 

Were vou afraid to attend that meeting yourself ?—Afraid? 

Yes.—Took a chance. 

Were you going to go to it?—I don't know if I could go. 

Did you intend to gor—If I had a chance, because | had to go to Italy 
In a hurry. 

Did you intend to go to that meeting yourself?—lIf I have a chance | 
will go. 

Were you going to have the chancer—I don’t know. 

Do you know what day you were going to Italyr—I was going to New 
York on Saturday. 

On Saturday ?’—Yes. 

Were you going to pass those five hundred circulars out to your Radical 
friends’—Yes. 

And going to have them attend an open meetingr—Yes. 

You weren't afraid to have them come, were your—No, sir. 

Is the real reason why you told so many falsehoods to me you were afraid 
of your Radical friends being turned upr—Sure. 

Are those answers consistent? Do you understand what ‘consistent’ 1s?— 
Consistent to me. 

Mr. JEREMIAH McANaRNEY. Isn’t that for the jury to decider 

THE Court. It seems to me he should go far,—I suppose you have in 
mind, are the answers consistent with that meeting that was to be heldr 

Mr. KATZMANN. Yes. 

THe Court. But you did not put that. You simply asked, were they con- 
sistent? You did not make it consistent between what. I think the jurors 
better have a short recess now.” [1927] 


On redirect examination Sacco testified that he had told Mr. Katzmann 
he could not remember the dates of his visits to Boston: 

“TBy Mr. Moore.] Mr. Sacco, in the questioning of yourself by Mr. Katz- 
mann at the police station in Brockton, with reference to whether or not you 
were working on April 15th, did you refer at that time to the matter of 
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passports?—Yes, at that time. If I told him I was out of the factory all day, 
that was for the reason that I went out to get my passport. I told him 
that | was out several days. Pardon me, several times,—regarding looking 
for my passport. 

Well, were you, or did you, at that time, Mr. Sacco, give Mr. Katzmann 
a definite date as to when you were out?—No, sir, I did not. I could not 
remember. 

Why didn’t you give him a definite date?—Because I did not remember. 

At any time during the month of April were you away from the factory 
all day other than the one date of April 15th?—No, sir. . . . 

What did you state to Mr. Katzmann, to your best recollection, with 
reference to the matter of datesP—I did not give him any dates or day. I told 
him that I could not remember the dates.” [1961] 


He said he had not intended lying about working on April 15th [196-4] 
and that he had suspected, on account of the questions asked by Stewart 
[1968], that he was charged with some matter involving his opinions [1967]. 
He learned first of Salsedo’s death on the morning of May 4th. [1974] 


GEORGE KELLEY, superintendent of the factory in which Sacco worked, 
testified that early in 1920 he told Sacco he had discovered that his activ- 
ities as a radical were being investigated. [2004] 

Rocco DALESANDRO and Parpo MontTaGAno testified to a conversation 
with Sacco on May 3rd concerning the collection and disposition of the lit- 
erature [1985 and 1990]. Montagano said it was he who had arranged for 
the hall in Brockton at which Vanzetti was to speak [1990]. There was testi- 
mony by MicHaeEL Co.Lomeso to the effect that he had bundled up his books as 

the result of a talk with Dalesandro. [1988] 


Mrs. Sacco said she had heard her husband talk with Vanzetti on the 
afternoon of May 5th about gathering literature [2056] and had heard a 
conversation to the same effect with Boda and Orciani later that afternoon 
[2059]. She testified that after she heard of Sacco’s arrest she burned some 
of the radical literature he had left in the house. [2061, 2062 | 


In rebuttal STEwarT read to the jury some of the answers given to him 
by the defendants at the time of their arrest. Sacco had denied being a com- 
munist or an anarchist and when asked if he believed in the Government he 
had answered “Yes. Some things | like different” [2111]. Vanzetti1, who had 
not been asked whether he was a communist, had answered the question about 
anarchy: “Well, | don’t know what you call him. | am a little different.” 
He had admitted also to having read anarchistic literature. [2112] 


b. The Summations and the Charge 


Mr. Moore gave this subject of consciousness of guilt considerable at- 
tention in his summation. He argued that 1f the facts were equally consistent 
with guilt or innocence the jury was bound to acquit [2141]; that the de- 
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fendants’ statements to Stewart could not point to the South Braintree crime 
[2142]; that they had feared for their rights and liberties [2143] and 
that their suspicions had been inflamed by Stewart’s questions about their 
beliefs [2144]. Moore also referred to the titles of the books found in Sacco’s 
house and to the fact that on learning of the arrest Mrs. Sacco had burned 
other books. [2146] 


Mr. J. J. McANARNEY, in his summation, argued that the defendants’ ex- 
planation of their purpose in getting the car had not been controverted. 


‘There are many human beings in this state, they have been in this court 
room, who know that is the truth, who know that Vanzetti went out to do 
that which he says he went to do, know that they arranged to get this car, 
know that just what he was doing was what you would expect him to do, to 
slip around and get hold of that literature and put it out of the way. 

“Hasn't that been shown without any doubt? Wasn’t it what they were 
arrested for? If the only thing was the fact these men had shot a man in 
Braintree, why these questions, ‘Are you a socialist, are you an anarchist, are 
you this and are you that?’ How would that prove the revolver or anything 
else’ 

“Gentlemen, I say that the case has floated along and has struck its level. 
Are you a socialist? Are vou an anarchist? The trap was set right there at 
Bridgewater, to catch who? Gentlemen, this is no myth. You have got Coacci 
deported on the 16th day, taken in custody, taken to—on the train on the 
17th and put aboard boat on the 18th. Isn’t that something? Is it nothing 
that Boda was last seen there on the 20th and the chief of police talked to 
him? Note the question of the district attorney to Sacco, ‘Do you mean to 
tell this jury that Boda, living in Bridgewater, came from Bridgewater 
down to Stoughton and went from Stoughton back to Bridgewater to get his 
Overland car?’ 

“Boda, on the evidence, was not there. Mrs. Coacci had moved out, and 
Boda wasn't seen there after the 20th day of April. The evidence is he was 
living somewhere in Boston, so that my brother he had forgotten that or did 
not have the information. | know he would not ask a question he didn’t think 
Was so, but you know that question was not fair to Sacco, because Boda was 
living in Boston at that time. The Coacci house was cleaned out. Boda beat 
the authorities to it. Get aboard and exit Boda; and we care not for Boda 
only he had that Overland car and we were going to use it that night. 

“These men—no more popular thing was given to a district attorney to 
play a note up to a jury on than this case. No district attorney ever argued 
such a beautiful case. 

‘He can stand up to this rail and say to you gentlemen “What have we 
been here for six weeks for, for two slackers, for two men who did not think 
enough of their country but what they would go to Mexico,—murderers, 
slackers, anarchists,’ ring the changes, gentlemen, and you can play any 
tune you want to on that. And you have got to be very careful that you 
don’t vibrate in unison with those words. They are fearful, they are potent, 
they are laden to the limit. 

“But, gentlemen, they are not to be punished because they were slackers. 
[2161] It may be that in the mind of some men here, it may be you may feel 
that, that poor Sacco meant what he said when he said he worked with I rish- 
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men, with Germans and others, and he loved them but he did not believe in 
killing another. There are some men in this world who do not believe that. 
There are some men who do not feel that they have the right to take and kill. 

“They may not understand our situation, and they may not understand 
the emergency that threatens the government, but they may have an honest 
conviction, and the history of the world has shown that there are men who 
are honest in that conviction, and if a man is honest in that conviction, it 
requires a good deal more courage for him to leave his family behind on his 
principles than it does to be drafted. 

“Not one man will bear more for his country or who will stand back of 
this government more than I, but | want to deal fairly with a man who has 
not the point of view that I and you have been given, and | say again that 
men may have individual courage who will take that foolish position. They 
did take it. They are entitled to be condemned as hard as you want to con- 
demn them for it, and also that they have this literature, and all of that, but 
does that prove, gentlemen, that they killed over in South Braintree? Take 
all of that, their simple, their sad story, and their peculiarity of mind. | say 
take it anyway you want to.” [2162] 


He pointed out that Connolly had said nothing more than that Sacco had 
put his hand under his overcoat and that Mrs. Johnson’s testimony about 
being followed had been contradicted by her husband [2162-2164]. Mc- 
Anarney laid the defendants’ lies to their knowledge that “they were ame- 
nable to something” and pointed out that Mrs. Sacco had also lied and that 
no one would therefore accuse her of guilty consciousness [2164, 2165]. He 
argued that the prosecution had brought the issue, conscious guilt, into the 
case only because identification would not stand the test, and that on this 
issue itself they had Connolly alone on whom to rely. 


Mr. KaTZMANN accused the defendants of having made up their explana- 
tion during the trial,? and based his statement both on counsels’ failure to 
mention this explanation in their opening [2185] and on the time spent on 
the cross-examination of the Johnsons; this last point tending to show, he 
maintained, that the defendants had not told their own lawyers that they 
had been at the Johnson house. [2197] 

Ile argued that the explanation offered by the defense would not stand 
because Vanzetti had returned from New York on April 29th, and while 
expecting raids on May Ist, had done nothing then either about getting the 
literature or about asking someone to keep it. He also asked why four men 
had been needed to get the car and why, being as frightened as they claimed, 
they had left literature in Sacco’s house. 


“Well, if that is all they were going to do, gentlemen, and if this mortal 
dread that made them utter falsehood after falsehood and deny up hill and 
down hill that they were there, was founded on apprehension of arrest on 
slackerdom, will you tell me why it was, gentlemen, that the four ot them 
went down there and the defendant Sacco from whose house they went, 
who had this literature that on his wife’s own story was of such character it 
was burned the day, the morning after his arrest and left these things—if 


1See pp. 75-78. 2 See pp. 82-84. 


460 CONSCIOUSNESS OF GUILT: THE TRIAL 


she had to burn the rest of them you can imagine the difference in character 
between those they dared produce in Court and those she burned—will you 
tell me why, under every instinct of self-preservation, Sacco and Vanzetti, 
who then had a week’s notice, and the Ist of May had gone by when these 
raids were to be made—I am talking now about the 5th of May—Sacco and 
Vanzetti walked out of Sacco’s house and left scores of books of such a na- 
ture that his wife burned them the next morning, and he says it was because 
he was afraid of the possession of that literature that he falsified. 

“Gentlemen, can you reconcile that with truth? Can you possibly conceive 
of any human being so gone to humanitarian values that, fright[2199]ened 
out of his life when he was arrested that he was to be charged with having 
some Radical literature in his possession, he walked off and left his wife and 
baby with a load of books there that were of such a nature she destroyed 
them after his arrest, and never moved one of them.” [2200] 


He said that fear of deportation was absurd as a motivating cause, since 
Sacco had already in his possession at that time a passport for Italy [2200]. 
He contended the defendants denied following Mrs. Johnson because ‘‘they 
could not possibly explain that on the basis of literature or of their being 
slackers, a woman whom they did not know.” [2201] 

In discussing Connolly’s testimony Mr. Katzmann argued that Vanzetti’s 
testimony corroborated Connolly’s, since the latter would not have told 
Vanzetti not to move unless he had attempted to do so. Mr. Katzmann 
claimed that the defendants had been planning to kill the officers and 
escape, and that this intention indicated consciousness of guilt of a crime 
of great seriousness: 


“Consciousness of guilt! gentlemen. Well, 1f you were arrested for expecto- 
rating on the sidewalk in violation of some city ordinance and when arrested 
you had a gun in your pocket, would you say if you made an effort to draw 
that gun upon the officer that you consciously guilty of the minor offence of 
violating a health ordinance by spitting upon the sidewalk, or would you 
say, If you were going to go that far, if you were willing to go that far, if 
like Sacco you tried to pull that gun twice upon Spear or Connolly or upon 
whomever it was sought to make away with him, that you were conscious of 
guilt of a crime commensurate with the kind of action that you were about 
to take? Can you draw any logical conclusion save that?’ [2206] 


In his charge JUDGE THAYER said that conscious guilt depended on estab- 
lished facts; that if the defendants were consciously guilty only of being 
slackers and feared nothing more than deportation, then there was no ele- 
ment of conscious guilt in the case [2257]. He stated that the Common- 
wealth claimed the defendants had left the Johnson house because they 
had been suspicious of what Mrs. Johnson was doing. He charged the jury 
that they could not convict unless they found that the consciousness of guilt 
related to the murders. 


_ “Now, then, the question you must determine is this: Did the defendants, 
in company with Orciani and Boda, leave the Johnson house because the 
automobile had no 1920 number plate on it or, because they were conscious 
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of or became suspicious of what Mrs. Johnson did in the Bartlett house? If 
they left because they had no 1920 number plates upon the automobile, 
then you may say there was no consciousness of guilt in consequence of their 
sudden departure, but if they left because they were consciously guilty of 
what was being done by Mrs. Johnson in the Bartlett house, then you may 
say that is evidence tending to prove consciousness of guilt on their part. 

“But still, you must remember that such consciousness of guilt, if you find 
such consciousness of guilt, must relate to the murders of Berardelli and 
Parmenter and not to the fact that they and their friends were slackers and 
liable to be deported therefor or were even afraid that some kind of punish- 
ment might come to them.” [2259] 


He discussed Connolly’s testimony and the denials of the defendants, say- 
ing that it was not enough that Connolly had thought the defendants were 
about to draw their guns. The question was whether the defendants had 
in fact intended to use the guns [2259-2260]. He charged the jury further 
that the false statements made by the defendants could be considered if 
their purpose had been to remove suspicion of the murders but not if there 
had been any other purpose. 


“If, then, such statements were made for the purpose of deception in re- 
gard to the facts relating to the murders of Berardelli and Parmenter, then 
you may consider such statements, as | have said before, as evidence of 
consciousness of guilt against them. If they were not made for such pur- 
pose or if they were made for any purpose whatsoever other than the con- 
cealment of the facts relating to such murders, then you will give the evi- 
dence no further consideration whatsoever.” [2262] 


c. Subsequent Discussion 


The Judge reviewed at length the matter of conscious guilt in his opin- 
ion of December 24th, 1921, pointing out that the radicalism of the defend- 
ants was introduced solely to meet the claim that their actions and lies had 
been due to guilty consciousness [5555-5560]. He referred to “‘two police 
officers’ as having given testimony which tended to prove that Vanzetti 
reached for his hip pocket [5557]. (In point of fact it was Connolly only 
who had so testified.) Judge Thayer argued that the jury had the right to 
believe the police officers and to find that the consciousness of guilt thus 
evidenced did not relate to radicalism. [5559] 


“The jury had just as much right to pass judgment on the relationship 
of this evidence to the murder of Parmenter and Berardelli as they did upon 
the question of radicalism. The evidence of radicalism having been intro- 
duced by these defendants, J am asked to set aside these verdicts because 
their own evidence created such a strong prejudice against them that it pre- 
vented a fair trial. Can | say that these verdicts were influenced by prejudice 
instead of the fact that the testimony of the defendants did not with.tand 
the tests of truth? At the time of the arguments of these motions for new 
trials, it was said by counsel for the defendant that the jury was a ‘very 
intelligent one,’ and at that time nothing was advanced in argument against 


1 The charge is quoted at pages 94 to 100. 
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their honesty or integrity. The arguments of counsel went to the judgment 
of the jury solely because it returned verdicts of guilty. In other words be- 
cause the jury returned verdicts of guilty those verdicts must have been the 
result of prejudice rather than sound judgment, reason and conscience. This 
contention 1s unsound. Am I[ to assume that the jury was actuated by 
prejudice without some evidence of that fact? ... Because a defendant 
himself introduces evidence of radicalism it does not mean that his testi- 
mony from that moment must be stamped by the jury with the seal of 
truthfulness. A jury cannot be debarred the right of throwing the search- 
light of careful investigation, consideration and study upon the testimony 
of a radical and neither should they be prevented nor discouraged from 
applying to him the usual tests that are applied to all witnesses with a view 
of ascertaining the truth.” [5559] 


In the opinion on the Gould motion already referred to, Judge Thayer 
argued that the jury could not be condemned for finding no connection 
between some of the falsehoods and radicalism, because Vanzetti had ad- 
mitted that he himself could not do so: 


“for the jury had a right to say if he could not state within nearly four 
times the market value of that revolver that he did not know it, and if he 
did not know its value, then that would be some evidence that he did not 
buy it, and if he did not buy it, that would be consistent with the conten- 
tion of the Commonwealth, together with the other evidence, that it was 
taken from the body of Berardelli at the time of the shooting. Again, Van- 
zetti, having admitted in cross-examination that he could find no logical 
connection between some of the falsehoods and radicalism, ought a jury to 
be condemned if they were unable so to dor” [3517] 


He argued that Sacco had been cross-examined in order to test the truth- 
fulness of his statements regarding radicalism and to show there was no 
real connection between this radicalism and the falsehoods: 


“Counsel were allowed to cross-examine the defendants, particularly 
Sacco, in regard to his relationship to and belief in radicalism and anarchy, 
his relationship to this country, to Italy and American institutions in order 
to test the truthfulness of his testimony, and not for any prejudicial purpose 
because he believed in radicalism. 

“In other words, the defendants having introduced the subject of radical- 
ism to show their fear of deportation or some other punishment because ot 
the falsehood he had told, then the Commonwealth had a right to cross- 
examine for the purpose of showing that his or their beliefs, acts, conduct 
and the character of the literature they possessed were not of such a char- 
acter or nature that would subject either of them to deportation or to any 
other punishment whatsoever; and if the Commonwealth did not succeed 
in showing this fact, it still had the right to show that there was no logical 
or reasonable connection between the falsehoods told and radicalism. It 
cannot be claimed that the district attorney brought out this subject first, 
because the defendants’ case was overflowing with radicalism before Mr. 
Katzmann even began his cross-examination.” [3523] 


In Mr. Thompson’s brief on the appeal he argued that the purpose of the 
cross-examination was not the purpose accepted by Judge Thayer, namely, 
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to test Sacco’s credibility, but was really to excite the prejudice of the jury 
against the defendants because of their beliefs. [4068-4076] 

The Supreme Judicial Court held that the questions were properly within 
the trial court’s discretion: 


“These questions as well as the questions relative to the effect on his wife 
of his possible arrest and deportation for participation in movements inim- 
ical to the government, were within the rule that a witness may be cross- 
examined in the discretion of the judge to test his accuracy, veracity or 
credibility, or to shake his credit by injuring his character, and for this 
purpose his way of life, his associations, his habits, his prejudices, his 
physical defects and infirmities, his mental idiosyncrasies, if they affect his 
capacity, his means of knowledge, powers of discernment, memory and de- 
scription, may all be relevant. Steph. Ev. c. 16, art. 129. 1 Greenl. Ev. (16th 
ed.) § 446. Wigmore on Ev. (2d ed.) § 944. And the extended colloquy be- 
tween the trial judge and counsel, more or less explanatory of this course of 
procedure, does not show as matter of law any abuse of the judge’s discre- 
tion. Commonwealth v. Savory, 10 Cush. 535. Commonwealth v. Curtis, 
97 Mass. 574, 579. Commonwealth v. Clark, 145 Mass. 251. Jennings v. 
Rooney, 183 Mass. 577. 

“The argument is pressed that the purpose of the district attorney’s ques- 
tions obviously was not the purpose declared by him and accepted by the 
trial judge, namely, to affect the credibility of Sacco, but was to excite and 
intensify prejudice against him. But we must follow the record, and a care- 
ful reading of it does not sustain this contention.” [4339] 


The Supreme Judicial Court made no express reference to the subject 
of consciousness of guilt. Twice in its opinion it stated that Mrs. Johnson 
had telephoned the police on account of the actions of the defendants, once 
asserting that her suspicions had been aroused [4315, 4336]. These state- 
ments are, of course, misleading, because Mrs. Johnson actually went out 
to telephone in accordance with a prearranged plan, and before she had 
noticed the defendants at all. 

The alleged motive for the cross-examination of Sacco was again at- 
tacked on the argument of the Medeiros motion. Mr. Thompson argued, 
on the basis of the affidavits of Weyand and Letherman, that Mr. Katz- 
mann had been informed before the trial by both Weiss and Weyand 
that the defendants were radicals, members of the Galleani gang [4377- 
4392]. The affidavits were made by former members of the Department 
of Justice.1 They set forth that William J. West, Special Agent of the 
Department of Justice in charge of radical matters, had been in touch with 
Mr. Katzmann about the case and had codperated with him and furnished 
him with information concerning the radical activities of the defendants 
for use on cross-examination [4501-4506]. An affidavit was filed by Mr. 
Katzmann which denied responsibility for a suggestion that had been 
made to spy on Sacco and his wife, but which said nothing wh.tever 
about his having received information with regard to Sacco’s radical ac- 
tivities and nothing about his own relations with West. [4611, 4612] 


1See Part |, pp. 126-134. 
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In his opinion denying the Medeiros motion, Judge Thayer said that 
Mr. Katzmann’s purpose in cross-examining Sacco had not been to test 
his credibility but only to show that ‘there was no logical connection be- 
tween their falsehoods and incriminating conduct on the one side and 
radicalism on the other” [4770]. Curiously, the Judge quoted two ques- 
tions and answers as from this cross-examination [4771] which in fact 
exist nowhere at all in the record: 


“Much severe criticism by counsel for the defendants was made of Dis- 
trict Attorney Katzmann because of a reply that he made to the Court when 
he said he wanted to go into this subject of radicalism in cross-examination 
for the purpose of testing the credibility of their claim. Severe criticism 
was made of him because he wanted to ascertain in cross-examination 
whether or not these men were radicals when he had already been informed 
by the agents of the Federal Department that they were radicals. This was 
not Mr. Katzmann’s purpose at all. It was not necessary for him to cross- 
examine these defendants for this purpose, because before his cross- 
examination began, the defendants, in direct-examination, told everything 
that they desired about their radical views and activities and their fear of 
punishment and deportation. Mr. Katzmann cross-examined with one view 
in mind and that was, to show there was no logical connection between their 
falsehoods and incriminating conduct on the one side and radicalism on 
the other. In other words, the cross-examination by Mr. Katzmann was car- 
ried on with a view of proving to that Jury that the evidence of their con- 
sciousness of guilt was more consistent with the [4770] murder of these 
two defendants than it was with radicalism. 

“Let me give an illustration of just what is meant by Mr. Katzmann’s 
purpose in cross-examination, by taking one illustration in each case. Mr. 
Sacco said that he feared punishment, that he was afraid of deportation, that 
he did not want to go back to Italy, that he had told all these falsehoods be- 
cause of this fear. Mr. Katzmann, in his cross-examination, brought out all 
these facts and then he asked this question: ‘Mr. Sacco, you say you feared 
deportation and that is why you told all these lies and why you did what 
you did?’ and Mr. Sacco said ‘Yes.’ Then came the next question: ‘Mr. Sacco, 
at the very time when you were telling these lies, you had already secured 
a passport for Italy on which you, your wife, and two children were to 
sail two days after the night of your arrest?’ and the answer was ‘Yes.’ Mr. 
Katzmann, on this same line, asked many other questions and forced Sacco, 
as well as Vanzetti, to admit that they could see no logical connection be- 
tween the falsehoods told and radicalism.” [4771] 


The Supreme Judicial Court, on the second appeal, disposed of this 
subject by a mere reference to the decision on the first appeal which 
upheld the legality of this cross-examination. [4893] 

Consciousness of guilt was also discussed by Judge Thayer in this 
Medeiros opinion. He said that when counsel brought up the matter of 
radicalism he had suggested that they confer with John W. McAnarney 
and that they had done so. He stated that all counsel had agreed it would 
be fatal to the defendants if the evidence of radicalism were not intro- 
duced [4768]. He claimed that the falsehoods and incriminating conduct 
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of the defendants had made this measure necessary, referring by the words 
falsehoods and incriminating conduct to the occurrences at the Johnson 
house, to the reaching for the guns, “and many other facts.” [4769, 4770] 


d. Before the Lowell Committee 


At the hearings before the Lowell Committee, Mr. JoHN W. McANARNEY, 
brother of the two counsel for Vanzetti, testified regarding the conference 
at which it was decided the issue of radicalism should be brought into the 
trial. He said the two defendants were firmly convinced both that Salsedo 
had been thrown out of the window and that they had been arrested on 
account of their radicalism [4993]. He added that without the explana- 
tion of radicalism the defendants would have been liable to conviction 
although he stated also that he had not considered the case hopeless. 
[4992-4904 | 


“(By Pres. LoweLL) The object to put him on the stand was to give 
the explanation of radicalism?—So the facts might be put plainly before 
the jury. By no other theory could the actual facts be brought to the 
foreground other than the fact they explain the whole situation and ac- 
counted for their behavior and consistently so. 

(By JupcGeE Grant) If they made no other defense, they were liable to 
be convictedr—Absolutely. 

On the evidence that had been producedP?—Yes. This was when the gov- 
ernment had rested. It became an important part in the case. My brothers 
were strongly to have the men go on the stand and tell all the facts. 

(By Pres. LoweLL) Suppose they had not been put on the stand 
at all, you think the result would practically have been inevitable?—T hat 
was the only evidence that I recall. Radicalism had not come into the 
trial at the time the government rested. [4993] ... 

(By Pres. LowELL) Suppose that defense, that explanation of radi- 
calism, had not been put in, did you regard the case as practically hope- 
lessPp—No, I wouldn’t say that, | haven’t read the testimony in all these 
years. Looking back at it now | remember saying this, to explain my 
attitude, I remember telling my brothers [| wished to God I had the 
privilege of arguing the case, and my purpose in that was this. The 
inherent weakness was the character of the witnesses, the obvious quality 
of the testimony. I heard them one day. You may read this tomorrow 
but you can’t get the same impression you would as | talk to you. I sat 
out there one day and | heard one witness, | can’t give you his name. 
[4994] ... 

(By Pres. LowE.c) Then with that atmosphere you must have realized 
to bring in the question of their being radicals was liable to prejudice 
the jury against them?p—These men were on trial for their lives. I beireve 
it was the duty of my brothers to put them on the stand. Going on the 
stand he was confronted with this duty, and [| put it to each of you three 
gentlemen. The man is going on the stand to testify; he is necessarily 
going to be asked about an important part of that case. Would you advise 
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him to tell the truth or refuse to answer or lie? 

(By JupGE Grant) Didn’t Judge Thayer acquiesce with that; didn’t 
he point out the danger of that in conference with youP—lI have tried 
Judge Grant to refresh my memory whether Judge Thayer spoke to me 
about it. I know he told my brothers to confer with me. I know he did 
speak in the corridor. 

(By PrEsIDENT LowELL) Well they did confer with your—They did. 

Well you haven't quite answered my question. Of course, you would 
tell your witness to tell the truth, but at the same time you realize in this 
case the putting them on the stand and having them give an account 
of their radicalism was liable to prejudice the jury in regard to the 
popular feeling at the moment?—I realized it was liable to prejudice the 
jury as citizens and men but | did not suppose it would prejudice the jury 
in regard to the innocence or guilt of the men. Very often in a trial of a 
case an attorney is confronted with the situation, if this man tells the 
facts, he is damned in the community when he is acquitted of the crime 
by his confession to a greater crime. This confession that they were rad- 
icals, it was damning them in the minds of all Americans, of course, 
but | assume it should be handled rightly by the jury. 

(By JUDGE GRANT) Why in that case should the conditions in the court 
room prejudice them? Why isn’t that the same thing?—One was the men’s 
firm belief, it may have been a poor intellectual belief; the men opposed 
to the government may be like Sacco and Vanzetti was, men who would 
not commit a physical act, and yet they might be arguing against the 
political situation. It would not contend to show they would go out and 
commit a horrible murder. What happened in the jurors’ room and the 
presence of the guards, it was violence that the government was telling 
the jurors that was to be apprehended. On the other hand the disclosure 
they were making was the disclosure of their belief. 

(By Pres. Lowrtt.) Disclosing an attitude of mind which explained 
and justified their carrying loaded weapons.—1l doubt if the loaded 
weapons feature was as significant to my mind as the fact they were there 
and the misrepresentations they made to the officers. | candidly at this 
moment can tell you the extent the presence of revolvers operates on any 
mind. I have had a lot of experience with Italians and it is regrettable to 
admit, but it 1s a fact, that many of them carry revolvers.” [4996] 


Mr. THomas McAnarney testified that he thought the lies the defend- 
ants told the District Attorney would have been fatal had they not 
brought in the explanation of radicalism [5057]. He was asked by Presi- 
dent Lowell in a rather long question why all four men had had to go 
in the automobile to get the literature and said that he failed to get the 
drift of the question. There was discussion between President Lowell, 
Mr. Thompson and the witness which resulted in a statement of Thomp- 
son’s to the effect that the defendants had wanted the control of the auto- 
mobile for a day or two. [5058, 5059] 
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Mr. KATZMANN admitted before the Lowell Committee that he had 
known perfectly well that Sacco was a radical [5040]. He said: “I cannot 
tell you how much I knew about Mr. Sacco’s political or economic beliefs. 
[ had no interest in them.” [5041] 


The report of the Committee said: 


“The cross-examination by Mr. Katzmann of the defendant Sacco on the 
subject of his political and social views seems at first unnecessarily harsh, 
and designed rather to prejudice the jury against him than for the legitimate 
purpose of testing the sincerity of his statements thereon; but it must be 
remembered that the position at that time was very different from what it 
is now. We have heard so much about the communistic or radical opinions 
of these two men that it is hard to put ourselves back into the position that 
they, and particularly Sacco, occupied at the time of the trial. There had 
been presented by the Government a certain amount of evidence of identifi- 
cation, and other circumstances tending to connect the prisoners with the 
murder, of such a character that—together with their being armed to the 
teeth and the falsehoods they stated when arrested—would in the case of 
New England Yankees, almost certainly have resulted in a verdict of mur- 
der in the first degree,—a result which the evidence for the alibis was not 
likely to overcome. Under these circumstances it seemed necessary to the 
defendants’ counsel to meet the inferences to be drawn from these false- 
hoods by attributing them to a cause other than consciousness of guilt of 
the South Braintree murder. 

“From the statements before the Committee by the Judge and by one of 
the counsel for the defendants it appears that Judge Thayer suggested, out 
of the presence of the jury, that the counsel [5378j] should think seriously 
before introducing evidence of radicalism which was liable to prejudice the 
jury; but at that stage of the case the counsel thought the danger of convic- 
tion so great that they put Sacco and Vanzetti on the stand to explain that 
their behavior at and after their arrest was due to fear for themselves or 
their friends of deportation or prosecution on account of their radical 
ideas, conduct and associations, and not to consciousness of guilt of the 
murder at South Braintree. We have already remarked that at the present 
moment their views on these subjects are well known, but they were not so 
clear at the time. Save for his association with Vanzetti, and his own word on 
direct-examination, there was, up to the time of his cross-examination, in 
the case of Sacco no certainty that he entertained any such sentiments. The 
United States authorities, who were hunting for Reds, had found nothing 
that would justify deportation or other proceedings against either of these 
men. Except the call for a meeting found in his pocket, there was no evi- 
dence that Sacco had taken a prominent part in public meetings, or be- 
longed to any societies of that character; and although wholesale arrests 
of Reds—fortunately stopped by the decision of Judge Anderson of the 
United States Circuit Court—had recently been made in Southeastern 
Massachusetts, these men had not been among those arrested. At that time 
of abnormal fear and credulity on the subject little evidence was required to 
prove that anyone was a dangerous radical Harmless professors and stu- 
dents in our colleges were accused of dangerous opinions, and it was almost 
inevitable that anyone who declared himself a radical, possessed of in- 
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flammatory literature. would be instantly believed. For these reasons Mr. 
Katzmann was justified in subjecting Mr. Sacco to a rigorous cross- 
examination to determine whether his profession that he and his friends were 
radicals liable to deportation was true, or was merely assumed for the pur- 
pose of the defense. The exceptions taken to his questions were not sustained 
by the Supreme Court.” [5378k] 


There is nowhere evidence that Sacco was less known to the prosecu- 
ticn as a radical than Vanzetti. On the Medeiros motion Judge Thayer 
expressly disavowed any attempt to justify Sacco’s cross-examination on 
such grounds. It 1s remarkable, therefore, to find the Lowell Committee 
so at variance with the otherwise known facts. 

No reference was made to the actions of the defendants at the Johnson 
house but it was stated that some of their lies had had no relation to their 
being radicals “but did have a very close connection with the crime.” 
Particular reference was made to Sacco’s statement that he worked all 
day on April 15th. [5378x] 

The Lowell Committee discussed the armed condition of the defend- 
ants, saying that it could “‘hardly be common among people whose views 
are pacifist.” Sacco’s claim that he had forgotten about having taken 
his pistol along seemed incredible to the Committee. [5378x,y] 

Finally the report argued that Vanzetti virtually confirmed Connolly’s 
statement that he tried to draw his gun because his own testimony was 
‘“‘an admission that the officer thought he was making a movement towards 
his pistol.” It was suggested, however, that Vanzetti’s acts might have 
indicated guilty consciousness of the Bridgewater crime only. [5378y] 


The Governor, in his report said: 

‘As to the first question, complaint has been made that the defendants 
were prosecuted and convicted because they were anarchists. As a matter of 
fact, the issue of anarchy was brought in by them as an explanation of their 
suspicious conduct. Their counsel, against the advice of Judge Thayer, de- 
cided to attribute their actions and conduct to the fact that they were 
anarchists, suggesting that they were armed to protect themselves, that they 
were about to start out, at ten o'clock at night, to collect radical [5378d]| 
literature, and that the reason they lied was to save their friends.” [5378e| 


e. Summary 


The prosecution’s theory can be stated briefly as this: The defendants 
and their associates at the Johnson house had been impelled to leave 
hurriedly because their suspicions had been aroused when Mrs. Johnson 
telephoned the police; when approached by Connolly in the car and 
again on the way to the police station, they had intended drawing their guns 
in order, if necessary, to kill the policeman and make their escape, and 
had made some motions to that end; and when arrested they had told 
lies to divert suspecion from their participation in the murders at South 
Braintree. 
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It is apparent that the first claim of the prosecution destroys the second. 
In other words, the claim that the suspicions of the men were aroused 
at the Johnson house is entirely inconsistent with the claim that they 
made ineffectual attempts to draw their pistols. It is absolutely incon- 
ceivable that a bandit such as the one who killed Berardelli, should, his 
suspicions having been aroused, allow himself and an armed confederate 
to be trapped by one policeman in a street car, without making a move, 
and then in an automobile surrounded by three policemen, make an 
ineffectual move under his overcoat. On the street car both defendants 
were armed. In the automobile Sacco alone was armed. It is quite clear 
that 1f Connolly’s story 1s based on fact, the minds of the defendants 
must have been entirely unprepared for arrest. 

It will be noted that the Lowell Committee did not in any way refer 
to the claim that the suspicions of the defendants had been aroused. The 
explanation of radicalism would have disposed completely of the episode 
at Johnson’s. Mr. Katzmann’s argument to the contrary is devoid of 
logic. The mere fact that the defendants were unknown to Mrs. Johnson 
has no bearing on the question, since Boda was known, at least to Mr. 
Johnson, and Boda had lived with Coacci who had been deported. For 
the defendants the inference was only too obvious. The claim that their 
Suspicions were aroused at the Johnson house is entirely consistent with 
their explanation of radicalism. On the other hand, if the defendants 
were the bandits they were supposed to be, their acts subsequent to their 
arrest were clearly inconsistent with the fact of having had their sus- 
picions aroused at the Johnson house. 

It is quite clear that the explanation on the score of radicalism does 
not account for the way the defendants acted upon arrest, 1f Connolly’s 
testimony 1s to be believed; and, as the Lowell Committee states, the 
defense raised no such issue. The defense denied the events to which 
Connolly testified and argued that no inferences such as were attempted 
could be drawn. It should be noted that the most that Connolly said was, 
that Vanzetti put his hand in his hip pocket and that Sacco put his hand 
under his overcoat. There was no express testimony that either defendant 
attempted to draw a weapon, nor did Connolly ever say directly that he 
thought they had intended doing so. Judge Thayer properly charged 
the jury that it was not enough for them to find that Connolly had 
thought defendants were going to draw their guns, but that they had also 
to find intent to do so on the defendants’ part. This distinction the 
Lowell Committee seems to ignore. 

It stretches the imagination to suppose that two fully armed bandits 
should so easily have let themselves be arrested by a single policeman. 
That one of them might unsuccessfully attempt to draw his pisto: and 
be detected is, of course, possible. But that the other should do nothing 
while only one officer was present and should then attempt to draw a 
gun in the presence of three, his companion having meanwhile been dis- 
armed, is hardly credible. In view both of the narrow testimony Con- 


470 CONSCIOUSNESS OF GUILT—RADICALISM 


nolly actually gave, and of his failure to present any such evidence as 
this at the Plymouth trial for the Bridgewater crime, is it not probable 
that any movements the defendants may have made had no connection 
with their guns and, therefore, could form no basis for an inference of 
guilty consciousness? 

The third state of facts relied upon by the prosecution is much more 
formidable. Indeed, it constitutes the one really dubious point in the 
defendants’ case. It is impossible to reconcile all their falsehoods with the 
explanation of radicalism. That fact, however, does not necessarily mean 
guilty consciousness of murder. 

The falsehoods the defendants told fall into three categories: Those 
which have logical relation to the men’s radicalism, those which might 
have relation to the murders, and those which have logical relation 
neither to the defense of radicalism nor to the charge of murder. In the 
first category there is a large number; in the other two, only a few state- 
ments made by each defendant. The Lowell Committee has stressed the sec- 
ond variety of falsehoods which might bear relation to the murders, but ig- 
nored the third, those which relate to neither the charge nor to radicalism; 
and the existence of those of this last variety may well throw a light of 
explanation upon the others. In this light it 1s not improbable that the 
apparent relation of some of these lies to the South Braintree murders 
may very well prove accidental oniy. 

Before reviewing with some particularity these different falsehoods 
it should be remembered that whatever may at any time have been the 
opinion of the prosecution, it was generally conceded long before the 
Lowell hearings that the defendants were, in fact, radicals. Their claim 
had a solid basis; logically it was pertinent; and it was not, as Katzmann 
argued in his summation, an invention created to meet the exigencies of 
the case. 

Let us consider the nature of these lies. To Stewart the defendants 
denied their activities, gave a false excuse for their movements and denied 
knowledge of Boda and other radical friends. Only one falsehood either 
defendant told on that occasion 1s unexplained by the defense of radical- 
ism: Sacco’s statement that he had bought his gun in Boston [849], 
when in fact it had been bought in Milford [1895]. No consciousness of 
guilt relative to murder could be attributed to him for this misstatement, 
since the place of purchase of the gun is clearly immaterial to any pos- 
sible crime. 

When questioned by Mr. Katzmann Vanzetti made two statements 
which have an apparent connection with the murder. He said he had 
owned his revolver a long time and had bought it in Boston, when in 
fact he had bought it a few months before the murders from Falzini 
[1748, 1749]. He said also that he had given a false name at the time 
of its purchase [1797]. He would neither admit nor deny that he had 
told Katzmann the gun cost $19.00 [1750] but his actual making of this 
statement was never proved. Judge Thayer, however, in several opinions 
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assumed the making of the statement as a fact. At the trial Vanzetti 
admitted that the cost of the gun had had nothing to do with the literature, 
but claimed that the rest of his statement about the gun had had such 
connection [1751]. He testified also that to have told the truth about the 
gun would have brought Falzini to the attention of the police. [1799] 

The falsehoods relating to the gun may, of course, have had connection 
with the murders in that Vanzetti may have hoped through them to 
allay suspicion, conveying the impression that he had owned the weapon 
for a long time. On the other hand they may have constituted merely an 
attempt to prevent the police from finding out about Falzini and Orciani. 
The matter is not one about which a conclusive inference can be drawn. 

Vanzetti’s other falsehood of the same nature as this one was the state- 
ment made to Katzmann that he did not know where he had been on 
the Thursday before Monday, April 19th [2117]. That Thursday, of 
course, was April 15th, but at the time of the hearing at Brockton Van- 
zetti’s attention had not been called either to the date or to the Brain- 
tree crime. At the trial he did not remember whether or not he had given 
the answer that he did not know where he had been and explained that 
he had not remembered, when questioned by Mr. Katzmann, since the 
15th was a day “common to every other day to me. | peddled fish” 
[1802, 1803]. Surely these answers indicate no consciousness of guilt. 
Here was no attempt to account falsely for his actions on the fatal day 
but rather that very failure to grasp the importance of the date which 
is to be expected of an innocent man. 

Vanzetti told certain other lies which may be described as indifferent 
in character. He misstated, for instance, the date on which he left Plym- 
outh [1754] and the number of cartridges in the pistol [1798]. he 
claimed he had bought a new box of cartridges and shot some of them 
[1799, 1800]. Of course, as he himself admitted, the matter of the new 
box of cartridges had nothing to do with exposing his friends. Yet, on the 
other hand. the only possible connection these falsehoods could have had 
with the murder was that same conveying of the impression already sug- 
gested in connection with the revolver itself, that Vanzetti had had it a 
long time and had used it. In point of fact, the falsehoods proved the 
contrary, because a mere inspection of the revolver in the possession of 
the police disclosed that the answers were untrue. Would not a guilty 
owner of Berardelli’s weapon have examined it so that he might be pre- 
pared for some kind of story, in the event it were found upon him? 
Would he have remained ignorant of the number of the gun’s cartridges 
and of their character as well? Vanzetti’s patent ignorance on this sub- 
ject is much more consistent with the purchase, a few months before, of 
a second-hand gun, which, evidently, he never used. It may very wei! be 
that, having lied about the purchase of the gun in order not to disclose 
the names of his friends, he thought he could make his lie more plausible 
by claiming he had used the gun, and possibly that it would all seem 
more natural if he said he had bought the gun in a store and with it a 
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box of cartridges. Some such fantasy may have prompted these lies. It 
seems almost impossible that guilty consciousness would have resulted in 
such reckless, unplanned misstatements. 

Sacco also lied to Mr. Katzmann about the purchase of the cartridges 
found on him, saying he had bought a new box, he did not know where, 
when in fact he had got them in Boston, in a box already used [1900]. 
He, too, admitted that these falsehoods had no relation to the disclosure of 
the names of his friends [1901]. His statements, like Vanzetti’s similar 
ones, can hardly be charged to consciousness of guilt. There seems no con- 
ceivable reason why he should have falsified about the cartridges. 

He denied, further, that he had ever been in Orciani’s house [1919]. 
In view of the prosecution's constant disclaimer that Orciani had had 
connection with the crime and the fact that the latter was left at liberty 
even during the trial, it is impossible to connect this particular false 
statement with consciousness of guilt. 

A careful reading of Sacco’s testimony shows only one lie which 
bears logical relation only to the crime, his testimony regarding his 
whereabouts on April 15th [2118]. This testimony is not quite so simple 
as the Lowell Committee's report indicates. It shows uncertainty about 
his actions on Sacco’s part, although not the degree of uncertainty which 
he thought at the trial he had previously expressed. 

The question presents itself, as the Lowell Committee states, why should 
Sacco have hesitated to tell Mr. Katzmann on May 6th that he had been 
at the consul’s office on April 15th? It should be noted in this connection, 
however, that neither at Brockton nor at the trial was Sacco able to fix 
the date of his earlier visit to the consul [1955, 1959]. It is also worth 
bearing in mind that Mr. Katzmann never mentioned the date in his 
questioning of Sacco, but referred merely to the day before the defendant 
read in the papers about the South Braintree murders. On the other hand, 
Sacco made the statement at Brockton that he thought the only full day he 
had not worked was April 5th. 

Little can be said in further amplification of this situation. If Sacco 
was guilty it is possible he thought his absence from the factory on the 
15th would not be definitely ascertainable. The explanation that he was 
unable to remember the date, April 15th, is not so entirely incredible as, 
in the absence of other evidence sufficiently indicative of guilt, to warrant 
disbelief in his innocence. 

Before finally leaving the topic, reference should be made to Mr. 
Katzmann’s argument directed against the explanation of radicalism, 
his contention that, although the defendants had expected raids on May 
Ist, they waited until May 5th before doing anything about hiding the 
literature [2198-2200]. Superficially, this is a powerful argument. It should, 
however, be borne in mind that Sacco and Vanzetti were workmen 
to whom the task of gathering from scattered places and then secret- 
ing a large quantity of literature must have presented formidable diffi- 
culties. To begin with, they needed a vehicle. The suggestion that Or- 
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ciani’s side car could have been used may be dismissed, as no large 
quantity of literature could have been carried in it, especially since the 
side car would have had to be occupied by some one needed to assist the 
driver. Although the defendants knew Boda had an automobile, Boda 
was apparently not easy to locate, for he had moved from the Coacci 
house when Coacci was deported on April 19th. Vanzetti did not return 
to Plymouth until the 29th and did not see his friends in Boston at once. 
It is not surprising, then, that it took him a few days to get in touch 
with the other men. Clearly it was impossible to act before May Ist. 
When on that day nothing serious happened, it is presumable, too, that 
the need for haste seemed not so pressing as before. The news of Salsedo’s 
death undoubtcdly, when it came, occasioned increased activity. 

Mr. Katzmann’s query as to why it took four men to go for the car 
[2199] was echoed by President Lowell at the hearings, without counsel's 
having at that time made any really satisfactory explanation [5058-5059]. 
Sacco himself, it seems, gave.a very clear answer to this question. He 
testified it had been their intention that he and Orciani go to Brockton 
to tell their friends to get the literature ready, and that Vanzetti and 
Boda look for Pappi, from whom they were to get certain information 
before proceeding to Plymouth, where Vanzetti was to have looked for 
some One who would take the literature. Sacco added that they had planned, 
if they found some one to accept the literature and had still time over to 
try that night to begin collecting some of it [1847, 1857]. This story seems 
a consistent and plausible explanation of the whole matter. It is not un- 
likely that Sacco and Vanzetti knew more about the literature than the 
other men did and that Boda and Orciani were used more or less as chauf- 
feurs only. In any case there seems no reason to doubt the essential purpose 
of the visit to the Johnson house, nor was any other purpose ever suggested 
by the prosecution. 


VI 
THE ALIBIS OF THE DEFENDANTS 


I. Sacco’s Alibi. 
a. Testimony at the Trial Relating to Sacco’s Alibi. 
I. Sacco—2. Ricci—3. Monello—4. Guadagni—5. Williams— 
6. Bosco—7. Andrower—8. Dentamore—9. Affe—10. Hayes— 
11. Rose Sacco, Iacovelli, Kelley, Maertens. 
b. Discussion by Counsel and the Judge. 
c. Before Governor Fuller and the Lowell Committee. 
I]. Vanzetti’s Alibi. 
a. Testimony at the Trial. 
I. Vanzetti—2. Carbone—3. Rosen—4. Mrs. Brini—5. Miss 
Brini—6. Guidobone—7. Corl—8. Jesse. 
b. Discussion by Counsel and the Judge. 
c. Before the Lowell Committee. 
IT. Summary. 


I. Sacco’s Alibi 


acco’s claim was that on Thursday April 15th, 1920, the day of the 

murders, he spent the entire day in Boston and so could not have been 
in South Braintree. Testifying in his own behalf, he outlined his move- 
ments during that day from the time he took a train for Boston from 
Stoughton at about nine in the morning until his return by one which left 
Boston at about 4:12 in the afternoon. IJe told where he had lunched, 
related a visit to the [Italian Consulate at about two o'clock to get a pass- 
port, and said he had spent some time at around three at a coffee house. 
In support of his own testimony he produced Ricci, who had seen him at 
the station in the morning; Monello, who talked with him on the street 
in Boston; Guadagni,' who lunched with him and later saw him in the 
coffee house; Williams and Bosco, who met him while at lunch; An- 
drower, who, in a deposition, fixed the visit to the consul’s office, in which 
he had at that time been a clerk; Dentamore, who talked with him in the 
coffee house; and Affe, who met him near four o'clock and received pay- 
ment for some groceries he had sold the defendant. On the train back 
to Stoughton Sacco said he had seen a certain man seated in one part 
of the car. He picked this man out in the courtroom during the trial. 
The man, a surveyor named Hayes, confirmed his presence as described by 
Sacco, but said he himself had not noticed Sacco in the car. 


1[n some places given as: Guadenagi. 
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The prosecution did not dispute Sacco’s visit to Boston, but claimed 
it had taken place on some other day and that the witnesses who testified 
for him had no basis for fixing the exact date when they had seen him 
there. Emphasis was placed upon Sacco’s statement at the time of his 
arrest, that he had been working on Thursday, the day before he had read 
in the papers of the South Braintree murders. The prosecution never 
claimed that Sacco might have been in Boston part of the day and reached 
South Braintree, only about twelve miles away, in time to take part in 
the murders. 

Before the Lowell Committee Guadagni and Bosco were examined at 
the instance of President Lowell to test their statements, made at the 
trial, that they had fixed the date of Sacco’s visit to Boston by a dinner 
given on the 15th of April to an editor of the Boston Transcript, Williams 
(not the man named Williams who testified for Sacco). Mr. Lowell be- 
lieved he had ascertained that this dinner had not taken place until May; 
and he confronted the witnesses with the results of his investigation to 
that effect. It turned out that Lowell was mistaken and the witnesses 
correct as to the date of the dinner. 


a. Testimony at the Trial 


1. Sacco, testifying on his own behalf, stated that after the receipt of a 
letter advising him of his mother’s death he had gone to Boston “the middle 
or last of March” to obtain information about his passport and that on 
April 15th he had gone there to get it. He left Stoughton, he said, on the 
8:56 train and on arriving at the South Station in Boston walked to the 
North End. There, in Prince Street, he bought a newspaper, La Notzzta 
{ 1823]. Fifteen minutes later, on Hanover Street, he met and talked with 
Angelo Monello: 


“We walked until Washington Street, and go back again, so I stopped in 
the stores, and been looking at a straw hat, some suits,—a price, you know. 
Then | go back. | have my mind to go in the afternoon and get my pass- 
port. I say probably | go to get my dinner first, so I have a little time and | 
go there, so | went over to Boni’s restaurant.” [1824] 


Outside Boni’s restaurant, he met Professor Guadagni. He had lunch 
with Guadagni there, remaining until about 1:20. While at lunch he met 
Williams and Bosco there. After lunch he went to the Consulate, ar- 
riving at about two o'clock. [1824] 


There he consulted some one inside the railing: 


“I said, ‘I like to get my passport for my whole family.’ He asked me,— 
he said, ‘You bring the picture?’ I said, ‘Yes,’ so [ gave it to him, sec, a big 
picture. He says, ‘Well, [ am sorry. This picture Is too big.’ “Well,” I says, 
‘can you cut, and make him small?’ ‘No,’ he said, ‘the picture we cannot use, 
because it goes too big,’ I says, ‘Can you cutr” He says, ‘No, no use, because 
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got to make a photograph just for the purpose for the passport, small, very 
small,’—so | did.” [1825] 


After leaving the Consulate he went to a coffee house near Boni’s res- 
taurant, where he arrived a little before three and remained twenty 
minutes. He saw Guadagni again and met Professor Dentamore. Having 
left the coffee house he bought some groceries in a nearby store [1825]. 
At some time in the afternoon he met a man named Affe and paid him 
fifteen dollars. Taking the train back to Stoughton at about 4:12 he 
walked home and arrived there at about six o'clock. [1826] 

On cross-examination by Mr. Katzmann Sacco said he did not remem- 
ber just when he had last not worked before April 15th [1905] nor the 
exact date on which he had first gone to the Consul’s office [1935], but 
that he thought this visit had taken place during the latter part of March 
[1936]. He said he had been told a photograph was necessary in order 
to obtain a passport but had not been told its size. [1939] 

He thought the letter about his mother’s death had arrived on March 
23d or 24th; he said he had given it to his lawyers | 1933, 1934]. This letter 
was not put in evidence and there is some confusion in the record as to what 
became of it. [1966, 1969, 1970] 


Sacco was questioned at some length about the exact time of his various 
movements on the 15th: 

“Why didn’t you go up to the consul’s office in the morning and take 
the noon train outr—Well, | think to pass all day when I been in Boston. 
I think better stay here. | have been working all the time. I will stay, 
take all day if I have a chance to stay it, because | got a pass to take 
all day off because they have enough work. the fellows after me working 
all day long, and if | was out just the same. 

Whatever the reason was that you did not get your passport in the 
morning, did you tell George Kelley the next morning that there was such 
a crowd in there you could not get your passport and the place closed and 
you missed the noon train for that reason’ Did you tell that to George 
Kellev?—Yes, I did. 

That was another falsehood, wasn’t 1tr—That was an excuse. 

It was a falsehood, wasn’t itr—Yes. 

It was a falsehood to the man that had trusted vou, or his father 
trusted you, with watching his building. That is right, isn’t it?-—Yes, but 
the man in the factory did not loaf.” [1942] 


He could not remember whether the first time he went to the consul’s 
office was on April 8th or the last of March, but he did remember that the 
second time was on April 15th [1943]. Ile admitted having read about 
the murder on the day after it happened and recalled that he had said so 
to Mr. Katzmann at Brockton [1946]. He did not remember having 
stated he was sure he had worked on the day before he read of the mur- 
der [1947], although he admitted he probably had said so. [1948] 
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A transcript of the Brockton statement, later introduced in evidence, 
showed he had said he took a day off, either April 5th, 8th or 10th, “I 
can't say for sure” [2117], and that this was the only single day he had 
taken off and that the day before he read of the murder he worked, “‘but 


I don’t remember for sure if I stayed out half a day . . . | think I worked 
Thursday”: 

The statement Sacco made at Brockton is quoted in full in the preceding 
chapter (page 454). 


Ie admitted on cross-examination at the trial that if he had said at Brock- 
ton he worked on the 15th it was a lie, which he told “because I was not sure” 
and that he had not said then that he was not sure, because “I could 
not remember exacily.” He finally said: “There was not interest to me 
very close to find out the date I have been out.” [1948] 

He said that at the time of his arrest he had not realized he was being 
questioned about any particular crime [1945] but he admitted that about 
thirty people had been to the jail to look him over [1947], that he had 
been asked about Berardelli, and that he had known that Katzmann was 
talking about the Braintree murder [1949]. The next day he asked for the 
interpreter and said he had told Mr. Katzmann at Brockton that he was 
not sure whether he had been working on the 15th [1950]. Asked again about 
his Brockton statement he said: “I did not tell you a lie. I did not tell it in 
bad faith” [1951]. The matter was gone into over and over again on cross- 
examination. | 1945-1961] 

[le was ashed when the smaller pictures, later used on the passport, 
had been taken, and said it was after April 15th at Stoughton; but he 
could not give the name of the photographer. [1934] 

On redirect examination by Mr. Moore he said he had not given Mr. 
Katzmann, when asked at Brockton, any date as to when he was away 
all day, because he had been unable to remember [1961]; but that he 
had since checked the matter, “because there 1s a criminal action depend- 
ing over my shoulders and I remember. | did go over the dates” [1962]. 
He said that at the time of his talk with Katzmann he thought he was 
charged with some matter involving his opinions “because | was active 
in the movement of labor work and because I was a slacker.” [1967] 


During the trial Sacco had called Mr. McAnarney’s attention to a man 
who was seated in the front row [1977]. He said he had seen him be- 
fore but did not know his name [1978]. After the man (James Matthews 
Hayes) had testified, and had left the court room, Sacco was examined 
through the interpreter, Mr. Ross, as follows: 

“Mr. Sacco, where did you see this man, [Mr. Hayes]?—I remember 
that | might have seen him in the— [the witness talks to the interpreter] 
| remember that I have seen him the 15th day of April in Boston. 

Well, where did you see him?—I saw him on the train coming ‘ome 


to my house.” [2021] 
The attention of the interpreter was called to his use of the word 


478 Sacco’s ALIBI: THE TRIAL 


“might” by Mr. McAnarney who said ‘“‘The witness did not use that.” 
After further conversation between the witness and the interpreter the 
latter said Sacco’s expression was “that I saw him in Boston.” Sacco was 
then asked if he meant Boston or the train and answered: “On the train.”’ 
[2021]. 

In cross-examination by Mr. Katzmann, Sacco said that on the way 
back from Boston he had sat in the middle of the car next to the aisle 
on the right hand side, and that Hayes had sat across the aisle on his 
left. He did not remember the man who sat on his right, next him; this 
man had not gotten off at Stoughton [2022]. He remembered Hayes 
because Hayes had gotten off at the same place as he, “and | noticed 
his face and I remember faces’; he did not remember any other person 
who got off at Stoughton that day. [2023] 


2. Dominick Ricci, a carpenter of Needham, who had known Sacco 
for two vears, was working at a house in Stoughton on April [5th. On 
the morning of that day, between 7:15 and 7:40, he saw Sacco on the 
platform station at Stoughton and there had a conversation with him about 
a passport [1679]. He did not see him take the train, for he, himself, 
left first [1680]. He testified that he met Sacco again the following morn- 
ing at around 7:15 at Kelley’s shoe factory and talked with him about 
the South Braintree crime. [1681] 

On cross-examination the witness stated he had been working on this 
house on April 16th, 17th and 18th. Mr. Katzmann did not call to the wit- 
ness’ attention the fact that April 18th happened to be a Sunday, but 
asked him whether he had worked on April 25th, on May 2nd, on May 
Oth, on May 16th, and so on in a long string down to the very end of 
the year. Ricci said Yes, that he had worked, in answer to cach question 
asked. At the conclusion of the series of questions Mr. Katzmann said: 
“T have got to the end of my calendar. You worked every Sunday, didn’t 
you, from then on? That ts all.” [1683] 


3. ANGELO MoneELLO, a Roxbury contractor, who had known Sacco a 
few months, saw him on April 15th on Hanover Street, East Boston, at 
about eleven o'clock. 


“How do you fix it it was the 15th of April last year you met him at 
Hanover Street?—How I fix it? 

Yes.—Of course, you know the next Sunday, April 18th, was a play 
by a great artist from New York. His name is Mimi Aguglia. 

What nationality, do you say’—Italian. [1668] 

An Italian artistP—Yes. One of the greatest artists of the world. 

And you were going to say where the play was.—The play at Tremont 
Theatre, ‘Madame X.’ 

Is that the name of the playr—Yes. 

Mr. KATZMANN. ‘Madame X.’ 

Did you go to the playr—Yes. 

Did you talk with Sacco about that playP—Yes, I just—— 
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Mr. KaTzMANN. One moment. One moment. 
THE Court. Did you have any conversation with him about the play? 
THE Witness. Yes.” [1669] 


On cross-examination Monello was unable to name any one else with 
whom he had talked about this play on any one of a large number of 
days. On redirect-examination he said he had had a talk with Sacco on 
that occasion about a passport. [1670] 


4. FeLicE GuApaGNl,? a Boston journalist and professor of literature 
who had first met Sacco two years earlier, saw him on April 15th at Boni’s 
restaurant at about 11:30 and ate lunch with him there. Guadagni remem- 
bered that Williams had come in; but he recalled the name of no one 
else in the place except Bosco [1991]. He conversed with Sacco on this 
occasion about the latter’s proposed trip to Italy. At about 1:30 he left 
the defendant [1992], seeing him later at about three o'clock at Gior- 
dano’s coffee house. Asked how he fixed the date: 


“—-I first recollect that it was the 15th, because in that day I had some 
discussion about a banquet which was given to Mr. Williams, the editor 
of the Boston Transcript, and I] had some discussion about that banquet 
with Bosco first and Professor Dentamore afterwards in the coffee house. 
I was invited to that banquet. 

When was the banquet to beP—The night of the 15th. 

This man you say 1s the editor of the Transcriptr—Yes, and I was 
speaking about that banquet.” [1993] 


It appeared from the testimony of another witness that the banquet re- 
ferred to by Guadagni was given in honor of the editor of the Transcript 
because a decoration had been awarded him by the King of Italy. [2025] 

On cross-examination Guadagni testified that he was a member of the 
Defense Committee and that after Sacco’s arrest he had shown Andrower 
Sacco’s photograph [1995]. He could not fix the dates of any other occa- 
sions on which he had met Sacco [1997]. Fle had not attended the ban- 
quet to Williams and could not remember when he had received the tn- 
vitation. This was the only banquet, he said, to which he had ever been 


invited. [1998] 


5. Joun D. WiLLiAMs, an advertising agent for foreign language news- 
papers, saw Sacco in Boni'ss restaurant on April 15th between 1:15 and 
1:30 with Professor Guadagni, and stayed with the two men at the same 
table [1645]. He fixed this date partly by the advertising he took on that 
day [1646-7] and partly by a treatment he had had from Dr. Gibbs 
[1647]. His attention had first been called to the date by Felicani shortly 
after Sacco’s arrest. | 1649] 

On cross-examination by Mr. Katzmann, Williams was unable to re- 
member the dates of other visits to Dr. Gibbs, except that he thought he 


1 Or Guadenagi. 
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had gone there once a week on the average during the period in question 
[1652-9]. He was unable to remember any advertisements he had ob- 
tained on April 14th [1652] or any other occasions on which he had met 
Guadagni. [1654] 


On redirect-examination he gave the following explanation of his fix- 
ing the date: 

‘That order there ran on the dates, 17th, 18th, and 19th, and it would 
be secured for running the latter part of the week, and Sunday, Monday, 
and the fact that Thursday was the day regularly on which | went in the 
North End, and the fact I secured this order and the fact | met this young 
man down there, and the fact that he was said to be going for his pass- 
ports; all of those things brought sequence of events back to me, and 
I recalled the incident very easily. 

Was that order taken on the 15thrp—Yes, sir.”” [1655] 


Dr. Howarp A. Gisps fixed the date of his only treatment of Williams 
in April as the 15th. On cross-examination he gave the dates of other 
Visits and testified that Williams had seen the records some months be- 
fore the trial. [1661-1662] 


6. ALBERT Bosco. one of the editors of La Notizia, met Sacco for the 
second time in their acquaintance in Boni's restaurant, with Guadagni, 
on the 15th [1662]. Mention was made of Sacco’s trip to Italy and of his 
going to the Consulate [1663]. Asked how he was able to fix the date: 


“Well, from conversation that | had with Mr. Guadagni that we were 
giving a banquet to the director of . . . the Boston Transcript... . 

When was that banquet held?—The evening of the 15th. 

Well, how do you know that it was the 15th day of April that you saw 
Saccor—When I saw the picture in the paper and Mr. Guadagni spoke to 
me about it, | went and looked back to the paper and | discovered that 
that was the evening of the banquet.” [1664] 


On cross-examination Bosco said that Guadagni had been invited to 
the banquet but he himself had not. An attempt was made to connect 
Bosco with the Defense Committee which met in the same building in 
which La Notizia had its offices [166+]. He knew nothing at all, however, 
about the Committee [1665] except that Guadagni was its Treasurer. 
[ 1666] 

7. The deposition of GuiseEpPpE ANpRower, which had been taken in 
Rome, was read to the jury [1628]. For six years prior to April, 1920, the 
witness had been an employee of the Italian Consulate in Boston, charged 
with giving information in regard to passports [2266a]. He testified that 
on Thursday, April 15th, 1920, at about 2:00 or 2:15 p. m., Sacco had pre- 
sented a photograph which the witness told him was too large to be used; 
he also stated that earlier in the month Sacco had come to him for in- 
formation: 
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“Early in April Mr. Sacco came to the Royal Italian Consulate for 
information how to get a passport for Italy. | gave him the information 
and told him that he should bring two photographs, one to be attached 
to the passport and the other for the records of the office. He then left 
and on April 15th, 1920, as I have stated before, he returned with a photo- 
graph the same as exhibit ‘B.’ I told him that this photograph was too 
large for use on a foglio di via or an Italian passport. He left saying 
that he would return with smaller photographs but I never saw him again. 

If you shall have stated that you saw said photograph marked ‘B’ on 
April 15, 1920, please state how, and in what manner and why vou are 
able, if you are able, to identify the date when you first saw said photo- 
graph marked ‘B.’—April 15th, 1920, was a very quiet day in the Royal 
Italian Consulate and since such a large photograph had never been be- 
fore presented for use on a passport | took it in and showed it to the Sec- 
retary of the Consulate. We laughed and talked over the incident. | re- 
member observing the date in the office of the Secretary on a large pad 
calendar while we were discussing the photograph. The hour was around 
two or a quarter after two as | remember about a half an hour later | 
locked the door of the office for the day. 

If you shall have answered that you saw the photograph referred to, 
marked ‘B’ on the 15th day of April 1920, please state fully how you 
are able to fix said date, that is, give any fact or circumstances that en- 
ables you to fix the date-—This day made a special impression upon me 
as there was much less business than on the previous and following days. 
There were only about thirty or forty people in the office applying for 
passports that day and we usually had about two hundred. [2266c] .. . 

—Mr. Sacco objected to going to the expense of having other photo- 
graphs made and asked if [ could not cut the pictures down to suit the 
forms. | told him this was not possible because the space covered by’ the 
persons in the group was too large for use. He then left without any 
further discussion in the matter.” [2266d] 


Andrower said that Guadagni had shown him Sacco’s picture and re- 
called the occurrence to his attention [2266d] evidently before Mav 22d, 
1920, when he returned to Italy. He said there was no doubt or uncer- 
tainty in his mind as to either the date or the hour of Sacco’s visit. [2266f] 
The Secretary of the Consulate did not testify. 


8. ANTONIO DENTAMORE, foreign exchange man in the Haymarket Na- 
tional Bank, who, in 1920, had been editor of La Notizia, was introduced 
to Sacco by Guadagni on April 15th at about a quarter to three in the 
afternoon at Giordani’s coffee house. During this twenty minute conversa- 
tion with Sacco the passport and the Consul’s office were mentioned 
[2024]. Dentamore fixed the date: 

“I know because that day | went to the banquet in honor of L.wutor 
Williams of the Boston Transcript ... at the Italian Friars Convent in 
the North End . . . about noontime.” [2025] 
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On cross-examination Dentamore stated he had had an argument with 
Guadagni about the banquet a few minutes before Sacco arrived [2026]. 
Asked by Mr. Katzmann whether he was able to remember any one with 
whom he had talked at ten minutes to three on various other dates, he 
answered one of the questions by remarking: “I am not a fortune teller.’ 
[2027] 

On redirect-examination an attempt was made by Mr. McAnarney to 
show that the witness and Sacco both came from the same part of Italy 
and were acquainted with one Mucci, a member of the Italian Chamber, 
and that the witness had wanted Sacco to take his regards to Mucci. This 
testimony was excluded by the Court. [2032] 


9. Carcos M. ArFeE, dealer in groceries, was acquainted with Sacco. 
In March of 1920, he sold him some goods { 2032], and on April [5th, be- 
tween three and four, he saw him and received from him $15.50 in pay- 
ment [2034]. At the time he made a record of this money in a book 
and marked the date [2036]. On cross-examination it was developed that 
he did not always note in this book the date of payments he received 
[2037]. He produced the book at the trial and at Katzmann’s dictation 
wrote out various memoranda taken from the book. The results were 
shown to the jury but were not reproduced in the Holt record. 


10. James MatrHews Hayes testified that he lived at Stoughton, was 
a mason and contractor and had been Highway Surveyor [2014]. He had 
been in Boston on April 15th, 1920, and fixed this date by reference to 
a book produced in court which showed the receipt of some money on 
that day. 


“Tell us now how you remember that you went to Boston on the [5th 
of April?—-I remembered that by a perusal of my time books and by 
other incidents that happened previous to that. 

Well, take up the point where you first got your connection as to your 
movements April 15th or 14th or 13th. What first set you on the track? 
—Well, I see by my time book I had received some money the 15th from 
my brother... . 

On the IIth of April, one of your children had a birthdayr—Yes, sir. 
And of course | remembered giving the child a little time. The next day, 
Monday, I worked in the forenoon at,—that 1s, excavating over at Meade 
factory. At noontime, coming home from my father’s place | sprained my 
instep or strained my instep, which made it impossible for me to work, 
do my work for a couple of days. 

Now, what did you dor—I had my Ford automobile, so the rear end 
was grinding, that is, needed taking down and needed repairing, and | 
took that down, that rear end down. 

When did you take that downr—I took that down Tuesday and Wed- 
nesday and a couple of hours Thursday morning, and then I needed some 
things, grease, and one thing and another, a grease gun in order to put 
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that back again. And, another thing, previous to that I had joined what 
they call the Montgomery-Brooks, taking some profit-sharing stock in 
that Montgomery-Brooks concern, and the 27th day of March | had paid, 
that is, the 25th day of March | had paid $126 on that, and before | 
paid any more I made up my mind | would go and look the concern 
over and see whether it was worth going through with it or whether | 
would drop it. So I took the day off. However, | could not work very well 
at my own work, and also was to make some of these purchases, and | 
went into Boston a little after twelve, took a little after twelve train and 
went into Boston, and I went down to this Mongomery-Brooks place and 
bought the stuff and had the opportunity to look this thing over.” [2015] 


Hayes said his train had arrived in Stoughton between five and six 
in the afternoon [2015]. He did not know Sacco and was unable to say 
whether the defendant and he had been on the train together. [2016] 

On cross-examination he explained he had come to the court to see 
Woodbury, one of the defense investigators, to give him some informa- 
tion and came again to listen to the proceedings [2016, 2017]. He later 
said Woodbury had been to see him in October, 1920, to get some in- 
formation about Stoughton streets and also to locate the witness Dorr 
[2020, 2021]. Ile could not remember, in answer to questions from Mr. 
KKatzmann, where he had been on a number of dates other than April 
15th; nor could he recall just when the train he took on the 15th had left 
Boston. 


“You did not remember that—you remembered it from looking on 
your time bookr—Did not remember anything until | commenced to look 
up in my book. 

There isn't anything in your book, is there, about going to Boston, 
on the 15th of Aprilr—No, but there is things that would call my atten- 
tion to going. 

When next did you go to Boston after the 15th day of April, 1920° 
—J| have not had occasion to look it up. 

Can’t you rememberr—No, sir.” [2018] 


On redirect-examination he was asked what there was in his book that 
helped him remember the date of his visit to Boston: 


“What is there that calls your attention to going——- —I received $50 
from my brother the 15th at noontime, the 15th of April. I used that, part of 
that $50, in Boston. That is the thing that called my attention to going.” 
[2019] 


After Sacco, as already noted, had been recalled for further cross- 
examination in Hayes’ absence, Mr. Katzmann called Hayes back for 
additional cross-examination. The witness testified that he had been in 
about the middle of the car on the left side of the aisle on the side of 
the seat nearest the aisle; also. that he had not talked this matter over 
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with Sacco or with his counsel nor been asked about it before [2023]. 
Hayes thus agreed with Sacco as to their relative positions in the train. 


11. Rose Sacco fixed the date of her husband’s visit to the consul’s 
office by the fact that on that day she had had company from Milford 
[2054]. She also said that the smaller photographs had been taken after 
Sacco’s return from Boston [2055]. On cross-examination she said that the 
letter announcing the death of Sacco’s mother had arrived around March 
24th, that Sacco had gone for his passport about fourteen days thereafter 
[2068], but she was positive he had gone on April 15th and said, through 
the interpreter, “as to one or two days difference, a person could make a 
mistake, because I have a lot of sorrow,” and “I don’t think it 1s much dif- 
ferent, because it is over a year he is in prison, and I don’t remember every- 
thing.” [2069] 


Henry IACOVELLI was the visitor from Milford. He had come to Stough- 
ton in response to a letter from George Kelley. dated April 12th and ask- 
ing him to be at the factory on the 15th. After leaving Kelley he had 
gone to see Mrs. Sacco [2075]. He was not permitted to tell whether either 
Kelley or Mrs. Sacco had told him Sacco was in Boston on that day. 
[2076-2077 | 


GeEorGE KELLEY, one of the sons of Michael Kelley, when called by the 
prosecution, stated that a few days before the 15th Sacco had asked per- 
mission to go to Boston for his passport, saying he would be back if pos- 
sible on the same day. On the next day, he said, Sacco had reported, that 
he had not been able to get back on account of crowds at the consul’s 
office [853]. In addition to this occasion, according to Kelley, Sacco had 
been absent from work a full day about a week earlier. [871] 

Called by the defense, he testified to having seen Sacco at seven o'clock 
on the 16th. He thought Sacco had then already been at work about an 
hour. [1684] 

On cross-examination Sacco admitted that the reason he had given 
Kelley for not returning to the factory was untrue. He said “it was an 
excuse” and mentioned that his substitute had been working in his stead 
{ 1942]. He was ashamed because he had not kept his promise. [1964] 


Epwarp MaertTens, Stoughton photographer, produced the plate from 
which the small passport picture had been printed but could not fix the 
date on which it had been taken as other than “between April and the 
first of May.” 


“And the reason why I think it must be made about that time is because 
[ know | got recollection about that a certain soldier came back in my studio 
to have his pictures, and it was during April and | had to make it for the 
town hall from Stoughton, for a record, and now because that picture is 
made only for passport and they tell me in advance that it was going to be 
used as passports I never record the plates and put them in a box with 
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plates. It usually takes me three or four weeks to have a box of plates, you 
know, about twelve bad plates, and I fill them all in one box. Now I found 
a plate of that soldier in the same box with them together with the girl who 
came at the same time with Mrs. Sacco, and | put them all in one box, so 
that is why | think it must be made in that month.” [1979-1980] 


Maertens had kept no record of the date, he explained, because he 
never expected to see again people who came for passport pictures. [1980] 


b. Discussion by Counsel and the Judge 


The subject of Sacco’s alibi was discussed by Mr. Moore in his sum- 
mation. He explained Sacco’s erroneous statement about having worked 
on April 15th made to Mr. Katzmann just after the arrest as ‘“‘a pure 
matter of recollection.”” He argued that in order to return a verdict of 
guilty the jury would have to say that the whole Kelley family had lied, 
that all the witnesses on the subject had lied and ‘‘that we of counsel had 
aided, abetted, advised, encouraged this perjury’ [2145]. He concluded 
by saying: “the time limitations fix me.” He then mentioned the names 
of various alibi witnesses and said that, to convict, the jury “have got to 
say that they have all committed perjury.” [2147] 


Mr. J. J. McAnarney discussed the alibi further. Referring to the testi- 
mony about the dinner to Williams, he said this had taken place at noon, 
and not at night; that the dinner could have been verified; and that a 
man of the standing of Williams (meaning Dentamore) would not com- 
mit perjury for Sacco [2160]. Referring to Hayes he remarked that, had 
Hayes wanted to help the defendants, he could have said he had seen 
Sacco and added: “Please let the truth come in, even though it comes 
through our side of the case and we gave you the truth there’ [2170]. He 
spoke of the dignity of the Italian Consulate and argued that Andrower 
would not “falsify his name for a murderer though he be a fellow country- 
man.” Mr. Katzmann’s trick of discrediting the alibi witnesses by question- 
ing them about insignificant actions on series of dates other than the one 
in question he described as “taking them over the hurdles.” He asserted 
that, had the witnesses answered questions such as these when no out- 
standing facts had occurred on these various dates, they would have 
proven themselves liars. He characterized Katzmann’s method of cross- 
examination as “childish.” [2177] 

These observations of Mr. McAnarney were just. Some of the ques- 
tions put to the alibi witnesses on cross-examination were so futile it is 
astonishing they were permitted, and it is not surprising that at least 
one of the witnesses, Dentamore, thought them absurd. 

It must be borne in mind that a witness may be able to reconstruct 
details about his actions on a particular date when his attention Jia; soon 
thereafter been directed to that date. He can then, we know, sometimes 
remember details for years. On the other hand there is no reason for ex- 
pecting a witness, after a long lapse of time, to remember similar details 
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in regard to any date chosen at random at a trial. In legitimate prepara- 
tion of alibi witnesses, it might, of course, be possible to arrange that wit- 
nesses fortify themselves as to details on dates other than the crucial 
one. Aside from the fact that most alibis are originally prepared, not 
by attorneys, but by lay friends of the accused, practice such as this in- 
vites the charge that the whole story has been fabricated. A dilemma 
here presents itself which calls for the exercise of judgment by the trial 
court. Except in one instance the record in this case is barren of any at- 
tempt by Judge Thayer to hold the cross-examination within relevant 
bounds. In the single case of Rosen, a witness for Vanzetti, the court, 
after pages of questions similar to those described said: ‘‘Haven’t you 
tested him on recollection sufficiently?” [1515] 


Mr. KaTZMANN, in summing up, said that, except for John D. Wil- 
liams, each of the witnesses remembered the banquet because he had not 
gone there; that Dentamore was the only one who had attended it; and 
finally that, at the very time when these men had been discussing it as 
about to take place, the banquet had actually taken place already! He 
made the comment: “That is the accuracy of recollection of those alibi 
witnesses” [2193], and added: “There is the galaxy of.alibi witnesses.” He 
argued that there was no connection between the events used as the basis 
of what the witnesses recalled and the recollections themselves: “Do you 
suppose that there wasn't a banquet to Mr. Williams of the Transcript on 
the 15th? You know better. You know there was such a banquet” [2194]. 
He analyzed the alibi argument thus: if the jury did not believe a wit- 
ness remembered seeing Sacco by reason of having been at the banquet, 
the witness would show the menu of the banquet. “That is the argu- 
ment, gentlemen, and where 1s the logic of it?” [2195] Mr. Katzmann said 
it Was an attempt to prove a ridiculous story by an unmistakable fact. 


“That 1s the alibi defense in this case. | have not begun to do it justice, 
and the only way that justice could be done to it in its full absurdity 
and [2196] utter lack of convincing qualities would be to read every 
word of it and you would be here very likely until Labor Day.” [2197] 


Discussing the testimony of Williams, Mr. Katzmann did not dispute 
the fact of his meeting with Sacco, but he questioned the date of that meet- 
ing [2194]. He argued that Williams said he had visited the doctor once 
a week before and after April 15th, and had been contradicted in this 
by the doctor himself [2202]. (The doctor had testified to four visits 
in March, one in April, one in May and three in June [1661].) Mr. Katz- 
mann then said: 


“There is a test of the recollection of John D. Williams. That is recol- 
lection; and the only piece of evidence he gave that was founded on recollec- 
tion he was wrong on according to Dr. Gibbs. And he ts one of their 
principal alibi witnesses. What weight will you give to the testimony of 
such a witness as thatr” [2203] 
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He referred to Andrower’s testimony to the effect that he fixed the date 
by looking up the calendar pad, by saying: 


“Mind, you he has 150 or 200 applications for passport a day, or they 
had in the consul’s office, and that the 15th was a very slack day and that 
he remembered that Sacco was in on that day because when he came in with 
the family photograph of large size, taking it into the secretary to the consul, 
they looked at it and laughed, Andrower says, and expects 12 men in the 
county of Norfolk to believe it. ‘] remember the day because | happened to 
look at a calendar pad on the desk of the secretary.’ 

“Gentlemen, 1f ] were to be hanged because | could not tell the day I have 
looked at a diary or a calender since this trial first opened, | would be hanged 
40 times a day. If you can tell me what day—mind you, this deposition was 
taken May 21, 1921 and he talking about April 15, 1920—if any one of you 
gentlemen can tell me the day that you, if you looked at a Calendar pad on 
the 15th day of May you possess mental attainments that are not human, 
and Andrower says he is sick. 

“And he goes on to say that it is of daily occurrence for family group pic- 
tures to be presented when a man who has a family desires passports. Ile 
does say this was the largest picture he ever saw and he remembers it that 
way. Possibly he remembers the picture, but the way that he ties up to the 
all-important date of April 15th is because when he was laughing on that 
day—and 1s laughing so unusual a thing to him that he could remember it 
13 months afterwards to May 1921—he happened to look at a pad, a 
calendar pad on a desk and he remembers it was the 15th of April. 

“Well, maybe you believe that, gentlemen. Maybe you have grown up to 
years of descretion and you accept that. That 1s his testimony. He worked 
there for some time. Ile gave two different dates as the time he ceased his 
employment. May 18th and May 20th, 1920. He had between 140 and 200, 
or the office had between 140 and 200 applications for passport on the aver- 
age daily, and he could remember that in the early part of April Sacco came 
in, and that is what Mrs. Sacco says and Sacco himself said to me when | 
examined him in the police station at Brockton on the 4th or 8th or 10th and 
that he worked the day before he read in the newspapers of the atrocious 
murders in South Braintree.” [2235] 


In his charge to the jury JuDGE THAYER said with reference to the 
alibi: ‘if you find such to be the fact, as it 1s purely a question of fact— 
then that would be a complete defense to these indictments and therefore 
you should return verdicts of not guilty. . . . If the evidence of an alibi 
rebuts evidence of the Commonwealth to such an extent that it leaves 
reasonable doubt in your minds as to the commission of the murders 
charged against these defendants, then you will return a verdict of not 
guilty.” [2263] 


On December 24th, 1921, Judge Thayer denied a motion for a new 
trial on the ground that the verdicts were against the weight of ev idence. 
He said the jury had the right from the evidence in its entirety to find 
the defendants had been at South Braintree “and that the ‘alibi’ testimony 
was insufficient and therefore because of that fact it was disbelieved.” 
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He called attention to Sacco’s lie concerning his work on the 15th and 
to the District Attorney’s argument that there was no legitimate reason 
why he should have hed about it. [5561] 


“In other words if the defendant Sacco had told the truth that he was at 
the Italian consul’s office on the afternoon of the day of the murder the 
Commonwealth claimed that no harm could have come to him because of 
that fact and if no harm could have come to him then the jury had a right 
to say that the reasons given for the falsehoods told were intentionally un- 
true and were therefore disbelieved, and if disbelieved the jury had a right 
lo say that the ‘alibi’ testimony failed because he could not and did not hon- 
estly and truthfully account for his whereabouts on the afternoon of the 
day of the murder.” [5562] 


The subject of Sacco’s alibi was not involved in any of the subsequent 
motions for new trials. 

On the appeal from the judgment of conviction there was only one 
question which had relation to this alibi. Dentamore had not been per- 
mitted to testify concerning the conversation with Sacco in which he 
wanted Sacco to send regards to Mucci. The Supreme Judicial Court, 
in upholding the exclusion of this testimony, said that the only bearing 
of this proof would be that 1t would permit Dentamore to corroborate 
himself. and that whether or not he should be allowed to do so was in 
the discretion of the trial Judge. [4341 ] 


c. Before Governor Fuller and the Lowell Committee 


In the petition to Governor Fuller for clemency reference was made 
to the affidavit of Mrs. Lois B. Rantout [4916]. Mrs. Rantoul had at- 
tended the trial as a representative of the Greater Boston Federation of 
Churches and had made a report [4932] after the trial 1n which she 
discussed the alibi and found it “honest and sustained.” In her report 
she called attention to the fact that the arrest had occurred only three 
weeks after the crime and that therefore the witnesses had been able to 
check up their facts. She said, referring to Hayes, ‘‘an extraordinary identi- 
fication supporting his alibi was made by Sacco” and added that, in her 
opinion. Hayes had conclusively shown he had been in Boston on the 
15th of April and had ridden on a train in the late afternoon. [4942] 

As no record of the proceedings before Governor Fuller was kept it 1s 
not possible to say what additional evidence, if any, he considered. 

The Lowell Committee called before it, on the afternoon of July 14th, 
1927, Felice Guadagni and Albert Bosco. From the minutes of its pro- 
ceedings it seems as though this examination had been arranged without 
the knowledge of the defendants’ counsel, who were unaware of the pur- 
pose for which the witnesses were called. The letter which defendants’ 
counsel wrote to the editors of the Holt Publication [5256c] confirms this 
inference. 
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GuaDAGN!, when examined by President Lowell, was very sure he had 
seen Sacco on April 15th because of the banquet held on that day. He 
said, the banquet had made an impression upon him: ‘The impression, 
because I was invited. An Italian newspapermen’s banquet. It was in a 
church.” [5086] He thought it was held at four o’clock. He was shown 
both the Boston Transcript and the Gazetta de Massachusetts for May 
14th, which fixed the dinner to Williams as having taken place on the 
night before, and was asked to explain the discrepancy: 


“—Yes, certainly. I speak about the banquet, I was invited with a friend 
of mine Orlandini, and somebody mistaken in the day, but I remember 
Sacco at the coffec house, he ask me, ‘Why you don’t come to the ban- 
quet, and | say, ‘You know | don’t come to any banquet.’ The banquet was 
in a place, in a church house. 

But you remembered that it was the day of the banquet that you met 
Sacco? 

Jupce Grant. (Addressing the witness) You said so, didn’t you? 

THe Witness. There must be some mistake. | recollect the banquet in 
this place and this talk with Sacco, because he spoke about the banquet 
with another man who was a friend of Sacco. [5087] .. . 

But you do not explain how you happen to have stated that that 
was the day of the banquet when it was not?—I was not careful, I don’t 
talk, | do not know that something of that kind comes up. | had in my 
mind, 1n my conscience, that Sacco was there when I spoke about the 
banquet to Williams. | was there with Sacco in the coffee house, and 
some friends were there. 

You did not take pains to look up the date of that banquet before you 
testified °—No. 

PRESIDENT LOWELL. That is all | have. You may ask any questions 
you wish. 

THE WitNEss. I was so sure of that day. There are so many things 
1 can tell about my work.” [5089] 


Mr. Thompson then cross-examined the witness and called his atten- 
tion to his testimony at the trial. Guadagni said his answer at the trial 
to the question “when was the banquet to be” was in error [5090], as 
the banquet had already taken place when he discussed it. “But I know 
in my conscience what I say is the real story” [5091]. Asked for his rea- 
sons other than the taking place of the banquet for believing he had seen 
Sacco on the 15th, he gave a long answer in which he named in detail 
the people with whom he had talked and set forth the various things 
he had done to fix the date, ending with a plea to the Committee that 
they go to the bottom of the story, and asserting that were they to do 
so, they would reach the conclusion “that this is a shame, this is a crime, 
to send Sacco and Vanzetti to the electric chair.” [5092] 

President Lowell asked him if he had meant it when he said the banquet 
took place that night and he said yes, and said that he thought it was 
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true; “I said what was my conviction.” [5093] 


“You meant it, yes, and you meant the jury to understand that you 
knew when you had seen Sacco because the banquet took place that 
dayr—No. 

Then why did you say it? You made that statement and meant it, and 
that statement was not true, was it, that the banquet took place that 
n‘ghtrP—I meant 

Jupce Grant. Answer that question. 

Was that statement true or not trueP—It was not true. 

PRESIDENT LOWELL. That is all I have to say. 





Recross-Examination 


(By Mr. Thompson.) Did you mean to tell Mr. Lowell that you in- 


tentionally told a le?r—No. 
PRESIDENT LowELt. No, and | never asked him that.” [5093] 


Mr. Thompson now stated that he thought a mistake was being made 
with the witness, and the witness said he did not intend to convey to 
the jury that the banquet had not yet happened when he was talking 
about it. There was the following discussion: 


“PRESIDENT LowELt. It had not happened. 

Mr. EHRMANN. What was the date of the banquet? 

Mr. THompson. He was talking with Sacco on the 15th and the ban- 
quet happened on the night before. 

PRESIDENT LOWELL. No, the banquet was on the 15th of May. 

Mr. THompson. | did not understand that at all. 

PRESIDENT LowELL. It happened four weeks after this man Sacco was 
in prison. You have missed the point entirely. The banquet took place 
four weeks after. 

Mr. THompson. Then what under the sun did the date of the banquet 
have to do with Sacco when Sacco was in prisonr [5094] 

PRESIDENT LowELL. That is just the point. There is no reason.” [5095] 


President Lowell asked Guadagni several lengthy questions as to why 
he should have been talking about the banquet on April 15th, but before 
the witness answered them further discussion took place. 


“PRESIDENT LowELL. The point 1s this: He told the jury he remembered 
he saw Sacco on the 15th because that was the day they talked about the 
banquet. They said to him, McAnarney said to him, ‘When was that 
banquet?’ and he said it was on the 15th. Now it turns out it was not 
on the 15th at all. 

Mr. THompson. Is that perfectly clear? 

PRESIDENT LowEL-. There is no doubt in my mind at all. (Indicating.) 
Here it is, you can look at it. 
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Mr. THompson. If you say that is so, | am perfectly willing to ac- 
cept it. 

PRESIDENT LOWELL. | have the whole thing. What I want to know is 
why he told the jury that he remembered that that conversation was on 
the 15th. McAnarney said to him, ‘When did the banquet take place?’ 
He said that very day. 

Mr. THompson. | want to know beyond that. 

PRESIDENT LoweLL. It is perfectly easy. These men found the banquet 
took place on that day and they accepted it. | happened to look it up 
by simple accident This man testified it occurred at night and another 
one testified it occurred at noon, and | looked it up and found it oc- 
curred in the evening of the 13th of May. Moreover, Mr. Williams in- 
forms us by telegram that that is the only banquet that he attended. That 
is the point I want to make. This gentleman told the jury that he knew 
this happened on the 15th because that was the day they discussed the 
banquet.” [5095] 


Mr. Thompson next said that there might have been two banquets and 
President Lowell commented on the fact that three people had fixed the 
same date. He said: “there is something wrong,” and suggested that Mr. 
Thompson ask the questions because, when he himself did so, the witness 
“goes off onto something humanitarian” [5096]. Defendants’ counsel stated 
he was convinced there was some explanation and that McAnarney “‘is 
not such a fool as to put on any such testimony.’ Mr. Thompson told the 
witness he could believe Mr. Lowell, because Mr. Lowell had looked it 
up and knew that the banquet had taken place after Sacco was arrested 
[5097]. The witness said he had discussed his testimony with Jeremiah 
McAnarney [5098]. Mr. Thompson then wanted to know how the idea 
had come into his head and whether it had arrived there corruptly. Judge 
Grant remarked that the Committee did not suspect Mr. McAnarney of 
wrongdoing, but remarked that the idea might have originated with some 
member of the Defense Committee. 

The banquet, Guadagni told them, had first been mentioned by Denta- 
more [5099]. Dentamore, (who had been editor of La Nottzia), was a 
Catholic priest and a philosophical anarchist. The witness had fallen in 
with him believing the date of the banquet was right and now he real- 
ized it was all wrong [5100]. ‘It has nothing to do with Sacco, the ban- 
quet.” He said he had believed when he was on the witness stand that 
it did. [5101] 


“Have you any other reason that you know, yourself, besides those 
three reasons, the banquet reason, which now turns out to be no good, 
the grocery reason, which I will not attempt to characterize, and the talk 
that you had with Androa, have you any other reason that brings up 
anything in your own mind, any memory in your mind, that brings up 
in your own mind that Sacco was in Boston on the 15th?—No. 

Mr. THomeson. Very well.*Then I think we have got to the bottom 
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of what you really know about this case (addressing the witness). And 
| think he can be exonerated from any intentional wrong. 

District ATTORNEY RANNEY. | don’t know about that. 

PRESIDENT LoweLL. You admit that his evidence is worthless as per- 
sonal knowledge? 

Mr. THompson. | should think so. 

PRESIDENT LowELL. Judge Grant suggests that it is a pretty fine point, 
three men getting together and accepting the idea of one on something 
that 1s not true, one taking something from another and carrying it for- 
ward, that that 1s a pretty fine point. For the purposes of the testimony 
in the case, We are not going to accuse Mr. Guadagni here of committing 
[5101] perjury; that is absurd; we are not going to do that.” [5102] 


President Lowell asked Mr. Thompson to question ALBERT Bosco. Bosco 
had spoken to Moore about his testimony before he went to Court. 


‘How do you know that was the time you saw Sacco, on April 15thr— 
When Sacco and Vanzetti were arrested, some weeks after when I see a 
countryman and they show me a paper with a picture and he ask me, 
‘Did you remember the day | introduce you to Sacco?’ And so that day 
was the day that somebody gives a party to the editor of the Transcript, 
to Mr. Williams—— 

How do you know thatP—Because | put it in my paper where I was 
working, La Notizia. 

You put it in on the 15thr—yYes, sir; the day after. 

Did you look it upr—Yes. 

PRESIDENT LoweLL. It is perfectly obvious that is not so. 

Can you send for that paperr—Yes. 

As a matter of fact, that banquet did not happen until after Sacco 
and Vanzetti were arrested, it did not happen in April, it happened in 
May?r—When they were arrested I see in La Notizia, I see the 16th ol 
April, the day after, because the newspaper come out in the morning, 
and the same newspaper says about Williams, and I recall the fact it was 
the same day I was introduced to Sacco. 

When did you think the banquet wasr—The 15th. 

Of what monthr—April. 

No. It was not, 1t was in May.—No, it was in April. 

No, you are wrong.—No, it was the 15th of April. 

No, Mr. Lowell has looked it up and he finds it was not until the 15th 
of May, and that is right—Well—— 

[By President Lowell.] Do you know the Gazettar—Yes. 

[Showing a paper to witness.] | am going to show you something that 
was copied from the Gazetta. Where was that banquet heldr—I don't 
know. [5103] 

[Indicating.] Can you read that? That is copied from the Gazetta No. 
18 de Massachusetts of the 14th of May.—But this is something that the 
Italians give to Mr. Williams. | think it Was another dinner. 
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No, Mr. Williams says there was only one dinner. 

Mr. THompson. Perhaps there was another one. 

Tue Witness. | think I can find the number on the 16th of May, 1920. 
[ sic] 

You still think that occurred on the 15th of AprilP—yYes, sir, in the 
night. 

You are sure it was on the day that that occurred that you saw Sacco 
in Bostonr—Yes, sir. 

And if it did not occur on the 15th of April then that was not the 
day that you saw Sacco in Bostonr—No, it was that day. 

The day of the banquet?—The day of the banquet. 

Supposing the banquet did not occur on the 15th of April then the day 
you saw Sacco was not on the 15th of Aprilr—Because | got another 
recollection. I had a lot of discussion with Guadagni at that time to be 
sure of the date that I was introduced to Sacco. 

You know it was the day of the banquet?r—Yes. Another thing, in La 
Notizia the fact of the South Braintree | wrote myself.” [5104] 


He said that the dinner had taken place at night and that he had 
not seen Dentamore on the day of the banquet. He knew he had seen 
Sacco on the 15th because, after Sacco’s arrest, he had looked back to 
the paper and had discovered that the banquet had taken place on the 
15th. At this point the witness was told the Committee had discovered 
that the banquet had not taken place until May 13th. He said that he 
was still sure of the date. 


“PRESIDENT LoweLL. | don’t know that we can do any more with Mr. 
Bosco, except to ask him to bring up his paper. 

| Addressing the witness.] You say in your testimony that you went and 
looked it upP—I see it in La Notizia because | put it in the paper my- 
self. Moore ask me how I knew and I say I went and look in my paper 
to make sure and | found it in my paper. 

Mr. THomprson. There must have been two banquets. 

PRESIDENT LOWELL. It cannot be so. He said he went and looked in 
[5105] his paper, therefore, if it is not in his paper he did not go and 
look in his paper. [Addressing the witness.] You bring up your paper 
here at eleven o'clock to-morrow for the 16th of April and the 13th of 
May, 1920.” [5106] 


On the next day the minutes show: 


“The witness Bosco who was on the stand yesterday afternoon again ap- 
peared, with the editions of the paper La Notizia, requested by the Com- 
mittee, and the Committee, all counsel present, and the witness look in the 
books produced by the witness.” [5109] 


In response to an inquiry addressed by the editors of the Holt Publica- 
tion on November 27th, 1928, President Lowell wrote on December 8th: 
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“On the day following the testimony of Guadagni, Bosco produced be- 
fore the committee the files of the Notizia, by which it appears that there 
was a luncheon given for Mr. Williams on April 15 (the date of the 
murder) at an Italian priory in the North End. The committee, in their 
subsequent deliberations, assumed it to be a fact that besides the larger 
public dinner, given to Mr. Williams on May 13, this luncheon also took 
place on April 15.” [5256b] 


Messrs. Thompson and Ehrmann, writing on December 26th, 1928, 
and refreshing their recollection from a memorandum prepared by them 
after the event, stated the following: On July 14th, 1927 Bosco and Gua- 
dagni appeared before the Lowell Committee without the defendants’ coun- 
sel having known of their coming. After the witnesses had testified Mr. 
Lowell said a serious alibi had been destroyed. The next day Mr. Lowell 
and Judge Grant read the article in La Notizia of April 16th, 1920, and 
Mr. Lowell then announced that a mistake had been made [5256c]. Mr. 
Stratton, who had originally obtained the information regarding the din- 
ner from Williams of the Transcript, thereupon conferred with Williams 
by telephoning to him in Washington, and announced that Williams now 
remembered the banquet had taken place on April 15th and that there 
had been only one banquet. Mr. Thompson called attention to Bosco’s 
testimony at the trial and asked why the Committee had not looked the 
matter up in La Nottizia. No reply was made to this question. The wit- 
nesses were now recalled and advised that the dinner actually had taken 
place on the date on which they had testified that it had. Mr. Lowell apol- 
ogized to them and expressed his regret for the mistake. Permission to put 
a statement of what had occurred in La Notizia was refused. Mr. Thomp- 
son then asked whether this information did not raise a reasonable doubt 
of Sacco’s guilt. The only answer was Judge Grant’s: “You are just back 
where you were before.” [5256d] 

When the typewritten report was received and no mention of the dis- 
cussion just referred to found in it, Mr. Thompson questioned the stenog- 
rapher. He was informed that Mr. Lowell had given instructions that 
no colloquies be taken down. [5256e] 

A photostatic copy of the article in La Notizia about the banquet was 
submitted, with counsel's letter, to the editors of the record, together with 
a translation of it by Dr. May Wallas of the University of Cambridge 
[5256e]. The translation says the Franciscan Fathers of North Bennett 
Street gave a banquet and that after the banquet Mr. Williams visited 
the parochial school and heard the girls recite in his honor [5256g]. At 
what time of day the banquet took place does not appear in the article 
In the newspaper. 


In his argument before the Lowell Committee, Mr. Thompson said in 
reference to the alibis: 


“I want to say a word about [5311] those alibis, because it illustrates per- 
fectly the infirmity, even of the ablest and most powerful minds, in dealing 
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with human testimony. Here were two obscure Italians, Professor Guadagni 
and Bosco. They came in here and they told you their stories. One of them 
tried to tell how friendly he was with Sacco and what an awful thing he 
thought this was. But you did not know them; they were nothing but ob- 
scure and, as you very likely thought, lying Italians. Mr. Williams, for- 
merly of the Transcript, had a position in the world; Mr. Williams was 
known, his name is an English name. He had a position. True enough, he 
had been editor of the American, but, still, he was a man who was not given 
to lying. Men like Guadagni and Bosco tell lies, but not Williams! Then 
when they went down and got the files, Williams turned out to be reckless, 
careless, even his last statement turned out to be wrong. He said that there 
was only one dinner given. Shouldn’t that be a lesson? It was to me. I joined 
right in with it; [ thought these men were guilty of a most horrible blunder 
and | believed Williams when he said it. I could not believe that a man like 
Williams was to be discredited, and Bosco and Guadagni were to be the 
truthful men. I myself fell into the same habit of mind. The familiar men, 
men of our own kind and type, we believe; the foreigner, even though he 
may have every mark of honesty on his face, yet it 1s blurred, it is not 
clear. Now, it turned out that the foreigner was right and the Englishman 
was wrong,—Williams was wrong. 

“Now, what are we going to say? These men were perfectly truthful men. 
That banquet did take place on that day; the reasoning of Guadagni was 
correct reasoning; he did connect up that banquet, and he connected it up 
with seeing Sacco just as he said he did. He spoke imperfect English; he 
was confused on the witness stand. It was easy for a man like Katzmann to 
make a fool out of Guadagni and Bosco. You made a fool out of them here 
without any excitement at all. But the truth came right straight out in this 
room. 

“Now, did that create a reasonable doubt in your minds, or didn’t it? To 
me it created much more than a reasonable doubt.” [5312] 


Governor Fuller’s only discussion of this subject in his report reads 
as follows: 


“Sacco claimed to have been working at Kelly’s shoe factory on April 
15th, the date of the South Braintree crime. Upon investigation, 1t was 
proven that he was not at work on that day. He then claimed to have been 
at the Italian Consulate in Boston on that date but the only confirmation of 
this claim is the memory of a former employee ! of the Consulate who made 
a deposition in Italy that Sacco among forty others was in the office that 
day. This employee had no memorandum to assist his memory.” [5378g] 


This statement, obviously, is a distortion of the testimony. 
The Lowell Committee, after reviewing much of the evidence on the trial, 
but none relating to the alibi, said: 


“On these grounds the Committee are of opinion that Sacco was guilty 
beyond reasonable doubt of the murder at South Braintree. [n reaching 
this conclusion they are aware that it involves a disbelief in the evidence of 
his alibi at Boston, but in view of all the evidence they do not believe he was 
there that day.” [5378y] 


1 Andrower. 
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The Committee made no other reference to the matter, except the 
query: 


“If he were innocent of the crime, and had been in Boston that day to get 
a passport, why should he not have said so when first questioned?” [5378x] ? 


It is difficult to escape the conclusion that in its treatment of Sacco’s 
alibi the Lowell Committee was not actuated by the impartiality and 
open-mindedness which the outside world had the right to except. To 
have inquired privately of Mr. Williams of the Transcript about the 
date of the dinner and to have referred to newspapers in the absence of 
counsel for the defendants seems at variance with the method of procedure 
outlined by the Committee. [53781]. Having discovered what it believed 
was an error in the date of the banquet the natural course for an im- 
partial investigator would have been to ask an explanation from the de- 
fendants’ counsel. In view of Bosco’s testimony at the trial to the effect 
that he had refreshed his recollection about the date by looking up the 
account of the banquet in La Notizia [1662, 1664], it seems reasonable that 
the Committee should have referred to this paper or at least have asked 
counsel to procure its files. 

The actual course it pursued was to call the witnesses without explain- 
ing to counsel what it was endeavoring to establish and then to attempt 
to discredit the witnesses themselves without advising them, until well 
Into the testimony, what the Committee thought it had discovered. More- 
over, the manner of the Chairman, President Lowell, in his conduct of the 
examination and in his colloquies with counsel, seems that of a partisan 
seeking to vindicate a position rather than that of an impartial investi- 


gator. 
I]. Vanzetti's Alibi 


Vanzetti’s claim was that on April 15th, 1920, the date of the murders, 
he had spent the entire day in Plymouth where he lived, and so could not 
have been in South Braintree, about twenty-five miles distant. Testifying 
in his own behalf he outlined his movements during that day. He had 
peddled fish in the morning, talked on the shore in the afternoon. In 
regard to the sale of fish he was corroborated by Rosen, Guidobone, Mrs. 
Brini, and her daughter; and Corl and Jesse supported him as to the talk 
during the afternoon. 

The prosecution disputed the testimony of these witnesses on the ground 
that they had no means of fixing the date about which they were testify- 
ing and also because most of them were friends of the defendant. It was 
claimed that Vanzetti had been on a train which arrived at East Brain- 
tree at about ten on the morning of the crime, that he had been seen in 
a car in South Braintree between ten and eleven, and that he was observed 
in the escaping murder car just after the shooting and also about an hour 
later at the Matfield crossing, headed towards Plymouth. There was no 


1 The importance of this falsehood has been discussed in the preceding chapter. 
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possibility of his having been in these places if any of the witnesses who 
testified on his behalf told the truth. 


a. Testimony at the Trial 


1. VANZETTI testified that he peddled fish in Plymouth during March 
of 1920, buying some of his stock from Carbone and some from a man 
in Boston [1698]. On April 8th he received an express shipment of four 
hundred and eighty-eight pounds of fish [1699] which it took him about 
three days to dispose of. After that he got some other stock from Carbone 
and these goods he finished selling on Thursday, the 15th [1700], peddling 
on that day in Cherry Street and down Suosso’s Lane to Castle Street. 
Here he met the peddler Rosen whom he took with him to the Brini house 
with the purpose of showing Mrs. Brini, who knew cloth, the piece the man 
wanted to sell him [1701]. That had been “near one o'clock, about half 
past eleven, something like that, half past twelve, about one o'clock,” Van- 
zetti said. 

After having sold all his fish he took his cart to Corl’s house and went 
down to the shore. There he had a long conversation with Corl, busy 
painting his boat [1702]. Jesse, the boat builder, and Holmes, who 
worked in the lumber yard, also came down while he was there. He took 
the cart to his house, changed his clothes and had his supper, but he did 
not remember where he went after supper. [1703] 

On cross-examination the only question asked Vanzetti about his move- 
ments on April 15th concerned his whereabouts at 12:13. He said he 
had been near or in Mrs. Brini’s house, that he had been in it between 
twelve and one o'clock, nearer to one. He fixed this time by the fact that 
while he was there the people from the Cordage plant were just going back 
to work. [1739] 

He was cross-examined at length as to his recollection of events. Dif- 
ferences between what he recalled at the trial and what had been his 
recollection when questioned by Mr. Katzmann at Brockton, on May 6th, 
were pointed out. The following are instances: at Brockton he had said 
he had slept only one night in Boston within the immediate past, when 
in fact, as he testified at the trial, he had slept there two nights [1753]; 
he would not deny having said at Brockton that he had left Plymouth 
on Sunday morning, May 2nd, when in fact it was Saturday, May Ist. 
[1754]; in addition he had been unable to remember at Brockton whether 
he had received the shot-gun shells in Sacco’s house on the preceding 
Tuesday or Wednesday, whereas at the trial he said it was on the Wednes- 
day. [1771] 

Asked whether he could remember what day of the month it had been 
when, at the trial, he called Connolly a liar, Vanzetti said “No, | don’t 
take a note” [1767]; he was also unable to remember the date when he 
first knew he was charged with the murder [1768] or to recall just where he 
had been at various times on April I4th. [1769] 
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Asked if he had not said at Brockton that he peddled fish almost every 
day in April, he answered: “Maybe | tell you that... I peddled fish 
in April all the time I have” (presumably meaning that he peddled fish 
whenever he had any) [1791]. He admitted he had said at Brockton on 
May 6th that he did not know his whereabouts on the Thursday before 
Patriots’ Day. 


“You did not remember where you were on the 15th of April, did you? 
—More probable, yes. 

But after waiting months and months and months you then remem- 
bered, did your—-Not months and months and months, but three or four 
weeks after | see that I have to be careful and to remember well if | 
want to save my life. 

That four weeks after the date you could not remember, but seven or 
eight weeks after you could. Is that right?P—lI say that after three or four 
weeks after my arrest | understand enough to see [1802] that | have to 
be very careful to save my life and my liberty and | have to remember. 

Weren't you careful, sir, when you were making your reply to that 
questionr—Yes, but I never know in that time on the day 15th and the 
day 24th it was the day of the assault at South Braintree and Bridge- 
water. | don’t know in that time. 

Didn’t you intend to tell me the truth where you were on any day 
that I asked your—lI intend to tell you the trust, but | never can dream 
that you will say that on the 15th and the 24th | went to steal and kill 
a man. 

Then 1f you could not dream that you were to be charged with murder 
on the 15th of April, how was it you were so certain that you could not 
remember where you were on the 15th of Aprilr—Because in the 15th 
of April 1s a day common to every other day to me. | peddled fish. 

Didn't | fix it, Mr. Vanzetti, by the holiday, the 19th of April, when 
I talked with your—Yes, but probably I don’t make any speculation on 
that patriotics day, you see.” [1803] 


No testimony was introduced by the prosecution to show that when 
Vanzetti was questioned by Mr. Katzmann his attention had been in any 
way directed to the murders at South Braintree, a fact which Mr. Katz- 
mann himself recognized in his summation. [2207] 


2. ANTONIO CARBONE testified to having sold fish to Vanzetti on April 
13th or 14th [1625] and Satvatore Bova testified that he had sold some 
to Carbone; but Bova did not know to whom Carbone then resold it. 
[1626] 


3. The peddler, JosepH Rosen, testified that he had sold Vanzetti a 
piece of goods in a house on Cherry Street, Seaside, a few months be- 
fore April 15th, and that on April 15th he had met Vanzetti in the street 
selling fish [1495]. He had been taken by the defendant to a nearby house, 
he stated, where, after the material was first shown a lady, he sold him 
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another piece [1496]. Rosen fixed the visit at near noon by the fact that 
the people from the plant were going home to dinner [1497]. He had gone 
that night to Whitman where he stayed at a place belonging to a man 
named Littlefield. [1497, 1498] 

On cross-examination Rosen was unable to remember where he had 
been on a number of selected dates [1499]. He gave a good account, how- 
ever, of his movements during the weeks precéding his appearance in 
court. [1513-1515] 

He stated that the matter of Vanzetti’s whereabouts had been first 
called to his attention by the lady+ who had been at the house where the 
goods were bought. He said he had mentioned the subject to no one [1501] 
with this exception, that, on the occasion of seeing Vanzetti’s picture in 
the paper, he had spoken to his wife. The publication of this picture had 
taken place about two months after April 15th. [1503] 


“Then is it not the fact that he was arrested between the middle of 
June and the first of July, 1920°?—I suppose it must be so. 

You know it Is so, don’t youP—I suppose it must be so, I don’t know 
it positively. 

Don’t you know?P—I don’t know. You are saying it; I think so. 

I am asking you, sir, isn’t that eight to ten weeks after the 15th of 
April?—I don’t know. That way it looks it is. 

Well, it looks all right. doesn’t it?—I suppose so. 

The arithmetic is all right isn’t it?—Yes. 

The calendar hasn't changed any, has itP—I hope not. 

Then it 1s between the middle of June and the first of JulyP—As long 
as you Say SO. 

I am asking you, whether you say sop—I agree with you, then. 

You do, and you are sure of it, aren’t your—I suppose so. 

Well, you have to answer that. Are your—Well, I don’t know; you 
see, Just as long as you are saying it | got to keep with you. 

You are going to stay with me; then stay with me. Answer the ques- 
tion. Are you sure it was between the middle of June and the first of 
July that he was arrested?r—TI think it must be.” [1504] 


Rosen was questioned on cross-examination about sales he had made 
to persons other than Vanzetti on that day, but although he described 
their occupations and appearance, he could not give the names of any 
of thém. An example of this testimony follows: 


“Opposite the end of Middle Streetr—I can’t tell you correctly. 

Why notr—Because | just know he lived on Middle Street, but I can’t 
just give you the house just correctly. If I take you down with me | could 
show you immediately. 

Tell me here.—I can’t do it. I am not a biographer. 

Did you sell anybody else in Plymouth that afternoonr—I been in the 
chief of police's house. 


1 Mrs. Brini. 
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Did you sell him?—I was trying to sell his wife some ladies’ stuff. She 
was washing, I remember, that day. 

Yes. On a Thursdayr—I think so. She must have been doing some- 
thing around the kitchen. 

Was she washing or not, on Thursday?—I say she was—— 

Did you see her washing?—Washing. [1509] .. . 

Anything else you can remember about her?—I noticed in the house 
an antique, you understand, ptece of furniture of an old style, so | asked 
her, ‘What is that?’ 

Never mind what she said to you. Did you buy the antiquer—Oh, me? 
No.” [1511] 


He said that the first time he met Vanzetti was in Cherry Street, at a 
different house from the Brini house [1512]; that the same lady had 
been present on both occasions, and had, on the first day, bought from 
him a piece of goods. [1513] 

On redirect-examination Rosen fixed the date of his trip to Plymouth 
by the fact that on arriving in Whitman at night he had found the peo- 
ple talking about the Braintree murder; and also by the fact that on 
that day his wife had paid his poll tax [1518]. The receipt for the poll 
tax was introduced in evidence. [1519] 

That a room had been rented at Littlefield’s in Whitman on the night 
of April 15th was testified to by Miss LitLiaN SHULER from the records 
she kept [1522]. This witness was not asked to identify Rosen as the 
roomer. 


4. The woman who had looked at the cloth was Mrs. ALPHONSINE 
Brint, who lived on Cherry Court and had known Vanzetti for eight 
years [1522]. She testified that she had seen Rosen with Vanzetti on April 
15th between 11:30 and 12:00 o’clock and that she had seen Vanzcett! 
with his fish between 10:30 and 11:00 in the house of her landlady, Mrs. 
Forni. She fixed the date as being one week subsequent to her return from 
the hospital. [1523] 

On cross-examination she stated that Vanzetti was on terms of intimate 
friendship with her family. On April 15th, 1920, she was living, she said, 
in Suosso’s Lane. (This statement contradicts Rosen's who fixed the place 
as Cherry Court.) She also contradicted Rosen by saying she had never 
bought goods from him. [1526] 

On redirect-examination Mrs. Brini testified that she remembered the 
date in question because her husband had on that day called the lady 
doctor to come to see her, and because Dr. Shurtleff, a different physician. 
had seen her on the day before and also on the day thereafter. [1527, 1528] 

At this point in the proceedings counsel and the Court conferred with 
the result that it was later stated that Mrs. Brini “has in another case 
testified on behalf of the defendant Vanzetti as to his whereabouts dif- 
ferent from the place set forth in that case” [1555]. The statement was 
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not exact, since at the Plymouth trial Mrs. Brini had not been an alibi 
witness but had merely testified to some collateral matters. 


5. Mrs. Brini’s daughter, Miss LEFAvre Brini, who was fifteen years 
old, testified that she was working at home on April 15th and saw Van- 
zetti at about 10:30 when he brought her some fish [1537]. She saw him 
again, near noon, this time with the peddler. She fixed this date as being 
one week after she had left work to care for her mother on the latter’s 
return from the hospital, recalled it as the day of the nurse’s arrival, and 
as the day before the visit of Dr. Shurtleff. [1538, 1539] 

On cross-examination Miss Brini was asked the question whether she 
had at the time told herself she was looking at the piece of cloth one 
week after she had left work. Numerous questions of similar nature, and 
in like vein were put to her. To all of these she answered in the negative 
and said finally: “That is just like the other questions you have asked 
me’ [1539]. She said she had not considered the matter under discussion 
as being important until after Vanzetti’s arrest. Upon stating that she did 
not remember when Vanzetti had started in the fish business she was 
asked whether that fact was not of more importance than a single visit 
to leave fish. When Mr. Callahan objected to this question Mr. Katzmann 
said: “I am seeking to be gentle with the child ... intended with the 
utmost kindness to the child’ [1540]. When the court overruled the ob- 
jection the witness said both dates were important [1541]. She remem- 
bered that Vanzetti had been at her house on the day her mother came 
back from the hospital, April 8th, but she did not remember any other 
day after the 15th when he was there. [1542] 


Miss Brini admitted on cross-examination having talked over her testi- 
mony with her mother: 

“How many times since Vanzetti’s arrest have you and your mother 
talked over about where he was on the |5thr—Any time we happened to. 

How many times would that be in allr—I can’t answer you that ques- 
tion. 

Is it so many times, Miss Brini, that you can’t remember? Mr. Van- 
zetti wants you to speak louder so he can hear you. Perhaps I am to 
blame for that because | have not been speaking loudly enough. I was 
afraid | would frighten you if I did. You are not frightened of me, are 
you? All right. So now speak so Mr. Vanzetti can hear you. How many 
times, Miss Brini, would you say you talked over with your mother about 
what you and she were going to say about where he was on the 15th of 
April?—[ Witness hesitates. | 

Can’t you answer thatP—lIt 1s impossible to answer that question. 

Well, Miss Brini, is it impossible because you have talked it over so 
many times with your motherr—[Witness hesitates. ] 

Mr. KatzMANNn. Well, I won't press it.” [1543] 


She was asked a blind question about March 18th which puzzled her. 
1 See page 194. 
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It appearing that this was the day on which her mother had gone to 
the hospital, Mr. Katzmann asked if she should not have remembered 
that day more than the 15th. This line of questioning left the witness 
somewhat confused: 


“Don’t you fix March 18th? Doesn’t that date mean anything to you, 
March 18, 1920P Doesn’t that date mean to you, Miss BriniP—[ Witness 
hesitates.} Why should it? 

Is that your answer to me? Do you love your mother, Miss Brinir— 
Yes. 

Don’t you know that was the day that she says she went to the hos- 
pitalr—Yes. 

And that date didn’t mean anything to your—Why, yes. 

Well, why didn’t you remember it when I asked yourP—|[Witness hesi- 
tates. | 

Excuse me for raising my voice to you, | didn’t mean to frighten you. 
Why didn’t you remember it, Miss Brini, when I told you the dayr—l 
did not know what you meant by that. 

You know what March means, don’t your—Yes. 

You know what 18th means, don’t your—Yes. 

You know March 18th ts a date, don’t your—Yes. 

When I asked you about March 18th, you did not remember, did you, 
that that was the day your mother was taken out to the hospital—was 
taken out of the house to the Jordan Hospital did you? 

Mr. CALLAHAN. Wait a minute. I pray your Honor’s judgment. 

That your mother went to the Jordan Hospitalr—[ Witness hesitates. ] 

You did not remember that, did you, Miss Brinir—[ Witness hesitates. ] 

Is that too hard to answer?—No. 

Will you please answer 1t?—[Witness hesitates. ] 

THE Court. I wish you would please answer it if you can. 

THe Witness. I did not remember when you first asked me. 

You did not. And that is why you said to me, ‘Why should I remember 
March 18th?’—Yes. 

Don’t you think you should have remembered March 18th more than 
April 15the—[Witness hesitates. | 

THe Court. Won't you please answer the questions so we can go along? 
[1546] 

Mr. KatTzMANN. I won't press it, your Honor.” [1547] 


An attempt was made to fix the visit of the nurse, GERTRUDE Mary 
MaTTHEws, but she remembered only that she had called on Mrs. Brini 
several times during April, probably between the 15th and the 25th, and 
could not recall the date of the first visit [1634]. The records of the 
Cordage Company’s nurses department were not admitted in evidence 
because Etta M. Urgunart, a nurse who kept the records, did not have 
first hand knowledge with regard to the visit to Mrs. Brini [1583]. No 
effort was made to refresh Miss Matthews’ recollection of the date by 
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showing her the record nor was any effort made to prove that Dr. Shurt- 
leff had called on Mrs. Brini. 


6. ANGEL GUIDOBONE, a rug worker, who had known Vanzetti for about 
six years, saw him in the street selling fish on April 15th and got from 
him, at a little past twelve o'clock, some codfish he had ordered the day 
before. He fixed the date by reference to an appendicitis operation he 
underwent on the 19th [1587]. On cross-examination he said: 


“Now, being operated on on the 19th for appendicitis, you could have 
bought codfish just as well on the 14th, couldn’t youP—I bought it on the 
14th and on the 15th [| got the fish in my hand, and I had it. 

Could you have bought the fish on the 13th and been operated on on 
the 19thr—Well, you want me to buy fish months before and then eat 
it months afterwards? [1588] 

Would the 13th be months before the 19th?P—Whry, no, but do you think 
I keep a fish in the house for a week? 

Well, how do you know but what you ordered on the 12th and got it 
in your hand on the 13th just as you are telling us about two other days? 
—That is not so. 

How do you know it isn’t soPp—Well, of course, | remember I| had the 
pain here and on the 19th I went and had the operation, and of course 
I got the cut here, and then | know. 

Well, | will take your word for the cut, but | am asking you how do 
you know you did not order the fish on the 12th and get it in your hand 
on the 13th? How do you know it? That is the question.—Well, how 
could | say to-day is Thursday and could I say it 1s Wednesday? 

Well, how can you say it was on the 15th and not on the 13th the 
fish was put right in your hand and you had it?—Because it was not so. 
Because it was not so. 

When did you buy fish before the 15thr—To tell you, | bought it 
two or three weeks before. | buy fish on Thursday and eat it on Friday.” 
[1589] 


7. Metvin Cort, a fisherman of Plymouth, had known Vanzetti since 
1915. Corl said he had talked with Vanzetti on the afternoon of April 
15th for about an hour and a half, Corl was painting his boat at the 
time. He also heard Frank Jesse talk to Vanzetti on that day about an 
automobile. Corl fixed the date of his conversation with Vanzetti by ref- 
erence to the date when he put his boat into the water, which was his 
wife’s birthday: 

‘On account of painting my boat, and I was going to put it in the 
following day, but it was not completed and I put it in on the 17th, my 
wife’s birthday. 

Whether or not that was the first day you had started painting your 
boatP—No, I was painting—I had been working on it practically the 
whole week, 
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When did you put the boat in the waterP—April 17. 
Does that date mean anything to your—It was my wife’s birthday; 
and | also towed a boat from Duxbury on that date.” [1549] 


On cross-examination Corl said he remembered his wife's having re- 
marked that he put the boat in the water on her birthday [1550]. He 
could not remember anybody whom he had seen while painting his boat 
except Jesse and Holmes [1551], nor could he remember what he had 
done on a number of specified dates [1552, 1553] except to say: “] am on 
tne water most every day.” 

On redirect-examination Corl said Joseph Morey was one of the men 
who had gone with him to Duxbury. [1554] 


Mrs. Cort remembered that her husband had been painting the boat 
some days before her birthday, the 17th [1671]. On cross-examination she 
thought she had seen the boat on the Thursday night [1672]. She was 
sure she had not gone down to see it on Friday night because she usually 
went to the movies on Friday [1673, 1674]. On redirect-examination she 
testified her husband had told her he had to tow a boat for Mr. Morey 
that Saturday afternoon. [167-4] 


JosepH Morey, a cloth inspector of Plymouth, testified that on April 
17th, 1920, Corl had towed a boat which Morey had bought at South 
Duxbury and that Corl’s own boat was at the time newly painted. [ 1674, 
1675] 

On cross-examination Morey fixed this date as the Saturday before the 
holiday (meaning Patriots’ Day, the 19th). His attention had first been 
called to this matter of the date on the way to court: 


“Did you remember it right off-—No. I did not. 

Did somebody tell you what it wasr—Yes. 

Who told your—-Mrs. Corl and I talked it over. 

Mr. KatTzMann. [hat 1s all. 

THe Witness. And decided that was the date. 

You decided that was the dayr—We weren't sure of It. 

You weren't suref—She wasn't sure. 

She wasn’t surer—Yes. 

Mr. KatTzMANN. That is all” [1676] 

8. Hotes did not testify, but FRANK Jesse, the boat builder, who had 
known Vanzetti for about eight years, remembered that while Vanzetti 
was on the shore where Corl was painting a boat, he had talked with him 
about an automobile. But he could not fix the day, other than that it was 
in the Spring. [1586] 


b. Discussion by Counsel and the Judge 


In summation Mr. Moore did not discuss this alibi, but Mr. Mc- 
Anarney referred to the witnesses as only “the poor people he traveled 
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with and who know him.” He described Rosen as “funny as could be. . . 
Ie pretty near made an iron proof safe there.” [2171] 

Mr. Katzmann in his argument to the jury wondered whether counsel 
had no confidence in Vanzetti’s alibi since, in their opening, they had 
failed to mention where Vanzetti had been on April 15th This, 
although literally true, was a misleading statement, as Mr. Callahan, who 
opened for Sacco, had said the defendants would explain what they had 
been doing throughout the day of April 15th. [943] 

In addition to those general comments on the alibis which have been 
referred to in discussing that of Sacco, Mr. Katzmann described Mrs. 
Brini as “‘a stock, convenient and ready witness as well as friend” [2192]. 
He ridiculed the recollections of Guidobone and Corl, asking “if it is 
necessary for any married man to remember his wife’s birthday,” [2194] 
and read Morey’s testimony to the effect that Mrs. Corl had not been 
sure of the date, saying she had been seeking to make him “fabricate the 
story that it was on the 17th” [2195]. Mr. Katzmann also dealt at some 
length with Rosen and pointed out that Mrs. Brini had contradicted Rosen’s 
statement that he sold her some cloth. [2196] 

No special reference to Vanzetti’s alibi was made in the Judge’s charge, 
in his opinion of December 24th, 1921, or in subsequent opinions. On the 
appeal from the judgment of conviction the Judge’s refusal to admit any 
evidence of the nurses’ record was upheld on the ground that such a 
record would not have been admissible against the defendants and could, 
therefore, not be admitted in their favor. [4335] 


c. Before the Lowell Committee 


Rosen the peddler testified he thought Mr. Katzmann had been unfair 
to him. “He was trying to catch me.” Rosen went over the testimony he 
had given at the trial [5254] and said Katzmann had kept him on the 
stand all afternoon [5255]. President Lowell asked him if he wanted to 
change any of the testimony he had given at the trial to which he an- 
swered in the negative [5256]. He was the only witness who was examined 
with reference to the alibi. 

Governor Fuller said nothing about Vanzetti’s alibi in his report, but 
the Lowell Committee stated: 


“The alibi of Vanzetti is decidedly weak. One of the witnesses, Rosen, 
seems to the Committee to have been shown by the cross-examination to be 
lying at the trial; another, Mrs. Brini, had sworn to an alibi for him in the 
Bridgewater case, and two more of the witnesses did not seem certain of the 
date until they had talked it over.” [5378y] 


These two other witnesses, evidently Morey and Mrs. Corl, did not 
testify as to any event of April 15th, but merely corroborated Corl’s 
fixing April 17th as the date when he towed a boat. Mrs. Brini had not 
sworn to an alibi for Vanzetti in the Bridgewater case. She had testified 


1See pp. 81, 82. 
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only to having seen him the evening before the crime and the evening 
after [305*]. It is, of course, true that at the Dedham trial a stipulation 
was made which intimated she had been an alibi witness in the earlier 
case, but the fact is otherwise.? 


II]. Summary 


In his summation Mr. Katzmann argued that there was no logical con- 
neciion between a witness’ meeting one of the defendants and an unre- 
lated event, unquestioned as the occurrence of this event might be, by 
reference to which he claimed he had fixed the date of the encounter. He 
meant, for example, that Guadagni's claim that he saw Sacco on April 
15th gained no credibility as to the accuracy of the date from his linking 
that meeting with the dinner given editor Williams on the fifteenth. For 
what, argued Katzmann, had the dinner and seeing Sacco to do with each 
other? The implication was that a man might have met Sacco on an- 
other day and confused the day in his recollection with that of the dinner. 
In the same way Katzmann disputed the value of the testimony of the 
witness Williams in so far as he fixed his meeting with Sacco by reference 
to an undoubted visit to his doctor on the date in question. The District 
Attorney was undoubtedly right in asserting that the testimony of these 
witnesses would have gained in credibility had they been able to connect 
their recollection of seeing Sacco with the actual event by which they de- 
termined the date; had Guadagni met Sacco at the banquet, had Williams 
seen him in the doctor's office, the plausibility of their testimony would 
have taken on greater weight than Mr. Natzmann was willing, as it stood, 
to accord it. 

Inquiry should be made nevertheless into the weight or psychological 
importance of the event by which a witness fixes a date as well as into 
that event's connection with the person seen. Some events color a day, so 
that the day stands out and with it its other, minor happenings. So curi- 
ous are the ways of human memory that no rule can be laid down by 
which to test the value to the individual of associations and thereby the 
plausibility of memories. One man remembers an event because the pic- 
ture of a place stays vividly in his mind, another bases his association 
on the sense of taste or smell, still another has a memory fixed by speech 
or music. 

The witnesses in this case fixed April 15th as the date of their re- 
spective encounters with either Sacco or Vanzetti in various ways. Monello 
recalled it by reference to a play he saw a few days later; Guadagni, Bosco 
and Dentamore related their recollection to the dinner given the editor: 
Williams relied on an advertisement he had solicited on that day as well 
as on his visit to the doctor; Andrower remembered the incident because 
he was amused at the size of Sacco’s passport picture and the date because 
he happened to have noticed it on a calendar while looking at the picture. 


1See p. 194. 
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Both Ricci and Rosen marked the day because on it they heard of the 
crime at South Braintree; Rosen remembered it for another reason too, 
the fact that his wife had on the same day paid a poll tax. Mrs. Brini 
and her daughter said the fifteenth was the day on which a nurse had 
visited them; Guidobone remembered it was a Thursday because, as usual, 
he obtained fish to eat on the Friday, and fixed the date because this 
happened to be the Thursday before he went to the hospital for an 
operation. Corl said he was working on his boat for several days, finish- 
ing the work on his wife’s birthday, and that this was two days before 
the birthday. 

Most of the witnesses, it will be seen, were able to connect their mem- 
ory of having seen Sacco or Vanzetti with some definitely ascertainable 
event; others tied up their recollections with a date entered in a book or 
with a glance at a calendar. In regard to each of these witnesses a mistake 
as to the date is excluded. Either they told the truth and told it accurately, 
or they were lying. The value of their testimony depends, however, on the 
credibility of their statements that they saw the defendant when they said 
they did. This is true even despite his written record of the witness Affe, for 
his records were not kept in such regular way as to have probative value 
without aid from his testimony. In judging the credibility of these people 
account must be taken, too, of the friendship many of them felt for the de- 
fendant. Such is not the case in regard to Williams, Dentamore, Bosco, 
Andrower or even, perhaps, Affe. Another element to be evaluated in weigh- 
ing this testimony is the length of time which elapsed between the events a 
witness recalls and the occasion on which he was first requested to bring 
them to mind. The duration of this lapse of time 1s not always evident from 
the record. Williams had been asked to recall the events of April 15th shortly 
after Sacco’s arrest, probably within a month of the events themselves; 
Androver had been shown Sacco’s picture some time before May 22d, the 
day on which he returned to Italy. It is likely that all the witnesses had their 
recollections refreshed sufficiently close to April 15th for it to be plausible 
that they should associate their recollection of the defendant with the event 
of the day which enabled them to fix the date. 

The alibi for Sacco is inherently stronger than that for Vanzetti, partly 
because of the difference in the character of the two sets of witnesses, and 
partly because the associations on which the witnesses for Sacco relied 
have greater plausibility than have those used by Vanzetti’s supporters. 
Sacco’s alibi is additionally strengthened by his having picked out Hayes 
as a fellow passenger in the train returning from Boston on the afternoon 
of April 15th. The exact time when that train left Boston was not fixed, 
nor was its exact arrival in Stoughton determined. Both Hayes and Sacco 
agreed that it arrived some time after five o'clock. The train, partly a 
local, took about forty minutes to make the trip. It is, therefore, likely 
that it left Boston at about four-fifteen or four-thirty, a little over an 
hour after the murders at South Braintree, twelve miles away. 

That Hayes was on this late afternoon train on the fifteenth can aardly 
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be open to question unless he be suspected of improper complicity with 
the defense. He was a one time surveyor of highways, resident for thirty- 
three years in Stoughton. That he should have wilfully committed perjury 
on Sacco’s behalf is unlikely. Any suggestion that he mistook the date is 
apparently answered by the receipt on April 15th of money which he used 
that day in Boston, and by the entry of that receipt in a book produced in 
court. 

Explanations of the Hayes incident not inconsistent with Sacco’s guilt 
nevertheless exist. Sacco may not have been on the train himself and may 
have learned through outside sources that Hayes had been in Boston that 
day, or he may even have seen him leaving the train at the Stoughton 
Station that evening. Or else, after escaping from the scene of the crime, 
Sacco may have managed to board the train, either in Boston or at one 
of the way stations. There was time for this to have occurred, but it is 
hard to see what motive Sacco could have had for doing so. To have 
boarded the train at a way station would have subjected him and whoever 
took him there to the risk of observation and the consequent destruction 
of any planned alibi. It is unlikely that he was in some unaccounted 
manner rushed to Boston after the escape from the scene of the crime 
in order to get a train back to Stoughton, itself not far from the course 
taken by the fleeing car. Moreover if Sacco was for some reason put on 
that train one would suppose that he would have made an effort to have 
himself noticed by the conductor or some one else on the train. No bandits 
would have gone to the trouble and risk involved in getting one of their 
number to this train unless in the expectation of thereby supporting an 
alibi and they would not build up an alibi that could be proved only on 
the chance finding again of a perfect stranger casually noticed on the 
train. The supposition that Sacco was both on the train with Hayes and 
at the scene of the crime, while possible in point of time, is improbable 
for lack of motive. 

Equally improbable is the first supposition, that Sacco was not on the 
train at all. It cannot be supposed that he would have ventured a guess 
on Hayes’ location in the car unless he had actually seen him there. It 
will be recalled that Hayes and Sacco agreed in their testimony as to 
where Hayes had been seated, that Hayes had not heard Sacco give his 
testimony and that Hayes said he had not been asked about his position 
in the car before his examination in court. It may seem remarkable that, 
after an interval of fourteen months, Hayes should have remembered his 
position in the car, but there was no reason why he should have said he 
remembered unless that was the fact. That Sacco and he should have so 
completely agreed if they had not in fact been on the train together would 
be an amazing coincidence, hardly conceivable except on the supposition 
of Hayes’ complicity with the defense. 

That Sacco’s alibi was considered a strong one is evident from the at- 
tempt of the Lowell Committee to break down one of its chief supports 
—the testimony of the witnesses who connected their recollection of 
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having seen Sacco with the dinner to the editor Williams. It is, perhaps, 
significant that although the Committee in its report took up nearly all 
the controversial matters in the case, including Vanzetti’s alibi, it did 
not discuss Sacco’s. The Committee remarked merely that in view of all 
the evidence it did not believe that Sacco was in Boston on April 15th. 
There can hardly be any doubt that if he was there on that day he was 
innocent of the crime. 


Vil 
THE MEDEIROS CONFESSION 


je November of 1925 Celestino Medeiros, a young Portuguese, was in 
Dedham jail (where Sacco, too, was confined) awaiting the outcome of 
his appeal from a conviction for murder committed during a hold-up at 
Wrentham in 1924. [4400, 4404] - 

On November 16th he delivered to a jail runner an envelope addressed 
to the Boston American which contained a paper in which he confessed 
his participation in the South Braintree crime and exculpated Sacco and 
Vanzetti [4497, 4574]. That envelope was apparently intercepted by 
Deputy Sheriff Curtis and never allowed to reach its destination. 

Two days later Medeiros gave the same runner a paper for Sacco; this 
one reached its destination. It read as follows: 


“Tl hear by confess to being in the south Braintree shoe company crime 
and Sacco and Vanzetti was not in said crime.” [4399] 


As soon as Mr. Thompson learned of the existence of this paper he 
interviewed Medeiros in jail, took notes of the man’s statement and sent 
a copy of his notes to Assistant District Attorney Ranney [4400, 4543, 
4715]. Thompson told Mr. Ranney that he intended basing a motion for 
a new trial for Sacco and Vanzetti upon this confession. It was agreed 
that it would be unfair to Medeiros to make such a motion as long as 
there was a possibility of his being given a new trial as the result of the 
pending appeal. The appeal having been successful, Medeiros in May, 
1926, was tried a.second time and again convicted [4537]. Thereupon 
Mr. Thompson prepared both an affidavit for Medeiros to sign and other 
papers for use on his projected motion. 

At about the same time Mr. Thompson suggested in writing to both 
the Attorney General of Massachusetts and Mr. Wilbar, the District 
Attorney, that all important witnesses be interviewed jointly by repre- 
sentatives of both sides and that their answers be taken down stenograph- 
ically, so as to prevent the case from degenerating into a “contest of 
affidavits.” The Attorney General approved this suggestion, but Mr. Wil- 
bar refused to accept it. [4536, 4537]. 

In his affidavit MEpE!Ros recounted that, early on the morning of 
April 15th, 1920, he had been picked up at his home in Providence by four 
Italians; that they had driven in a Hudson automobile to South Boston 
to get information useful to them in connection with the proposed hold-up; 
and that from there they had gone to Randolph where they changed to a 
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Buick car. Medeiros said in the party besides himself were men who 
had been engaged in robbing freight cars in Providence. He refused to 
mention names except to say that one of the men was called Mike and 
another, Bill. [4417, 4418] 


Mr. Thompson obtained an affidavit from James F. Weexs, who had 
been associated with Medeiros in the Wrentham hold-up [4400]. Weeks 
said Medeiros had on numerous occasions told him that the South Brain- 
tree job had been done by the Joe Morelli gang. According to Weeks, 
this gang consisted of five Morelli brothers, Joe, Mike, Pasquale, Fred and 
Frank, and Bibber, or Billy, Barone [4401]. Weeks concluded by stating: 


“Medeiros often talked with me about the Sacco and Vanzetti case. He 
said ‘Those men have plenty of money to get out with’; but he also said 
that if they ever got convicted, he would come to the front before he would 
see them go to the chair. 

“| have made this statement to Mr. Thompson voluntarily, and upon the 
advice of the Deputy Warden to tell the truth. I know that Sacco and Van- 
zettt had nothing whatever to do with the South Braintree payroll robbery. 
It is well known and has long been well known among a certain crowd who 
did that job. Before | made this statement I was informed and believed that 
Medeiros had handed to Sacco in the Dedham Jail a paper contessing that 
he was in the South Braintree job. | do not remember ever having met any 
of the family of Medeiros. | did not come to know Medeiros until after the 
South Braintree job.” [4403] 


Medeiros, although informed of Weeks’ affidavit, refused either to 
admit or to deny that the others associated with him at South Braintree 
were the members of the Morelli gang [4532]. At one time, however, 
according to Mr. Thompson, he had said it might be the Morellis [4534]. 
When asked later about this statement, he refused to answer. [4667] 


BarNEY B. Monterio made an affidavit to the effect that Medeiros had 
told him he had been in the South Braintree crime: 

“One day while he was working for me he told me he was interested in 
the South Braintree affair. At another time when he was reading in the paper 
something about the Sacco-Vanzetti case—I do not think it was the trial, 
but something that happened after the trial—he said ‘] know more about 
that than Sacco and Vanzetti do.’ On another occasion when he was driving 
me in a motor car to New Bedford he asked me what I would do if a bunch 
double-crossed me, and said that a bunch double-crossed him in the South 
Braintree job, and he also said that Sacco and Vanzetti knew nothing about 
that job. He never told me whether he had succeeded in getting any money 
out of the gang that had double-crossed him. He did not tell me whether he 
meant by that that they had not paid him anything, or meant that they had 
not paid him enough. He then told me in so many words that he was in the 
gang that committed the South Braintree crime, but he never told me who 
the other members of the gang were.” [4474] 


His wife, May Monterio, said of a visit she paid to Medeiros in jail 
in June, 1926: 
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“I then said, ‘Fred, is it really true, the statement you have made about 
the South Braintree murders, and were you really in it,’ and he said, ‘Yes, 
it is the truth, | was in it.’ | also asked him where were the jewels that he 
had told me about some time ago, and he said they were in Brownville, 
Texas, and he also said that he had some money down there. He didn’t give 
me any more particulars. He said that he would like to save Sacco and Van- 
zetti because he knew they were perfectly innocent, and he felt sorry for 
Sacco because he had seen his wife and two children go by but he said he 
hated to bring others into it where there were more than two; and he said 
‘If | cannot save Sacco and Vanzetti by my own confession, why should | 
bring four or five others into it?’ I said ‘It is an awful thing to see two in- 
nocent men lose their lives and the guilty escape.’ He said ‘Yes | know it.’ 
I said, ‘You know they have got the Morrell boys.’ At that time he was 
lying down resting on his elbow and when I said that he raised himself sud- 
denly and said ‘Have they got them?’ and | said ‘Yes,’ and he said ‘With the 
exception of Joe, who got twelve years and is still in prison, but he has 
served six and will get his parole this year.’ | then said that I understood 
they couldn’t hold them for lack of evidence, and he asked me how long 
they held them, and | said I didn’t know, but | thought they had held them 
for a while as suspicious persons, and that I had seen something in the 
Providence paper about their having them in the police station.”” [4477] 


Joe Morelli was in fact paroled shortly after and is now at liberty. 

The prosecution claimed that Medeiros made his first confession after 
having seen a copy of the financial report of the Sacco-Vanzetti Defense 
Committee which showed the expenditure of a very large sum of money 
[4574]. This contention was disputed both by the runner who had re- 
ceived the confession [4497] and by Medeiros himself. [4662] 

On the hearing of the motion a large number of affidavits dealing 
with further details of the statements made by Medeiros and by Weeks 
and discussing the activities of the Morelli gang was filed by both sides. 
One of these affidavits was that of JoHN J. RicHarps, a former member 
of the Rhode Island legislature and Adjutant General of that state, in 
1920 United States Marshal for the District of Rhode Island and active 
in the prosecution of the Morellis. He named, in addition to those already 
mentioned as members of the Morelli gang, Tony Mancini [4448] and 
Stephen Benkosky, apparently known as Steve the Pole. [4450, 4524] 


Pictures of some of the members of the Morelli gang were shown to 
various persons who had been witnesses at the trial of Sacco and Van- 
zetti. Wade [4470] and Burke [4484] picked out Joe Morelli as re- 
sembling the man they had seen at South Braintree. Each of them said 
he looked like Sacco. According to a defense investigator Mary Splaine 
also said there was a resemblance [4471]. Dominic Di Bona, Falcone, 
Iscorla, Gatti and Antonello all thought the picture of Joe Morelli looked 
just like Sacco [4465]. Donata Di Bona stated that the picture of An- 
tonio Mancini looked like the man he had seen sitting next the driver of 
the car and that a picture of Steve Benkosky resembled the driver him- 
self [4565]. Miss Kennedy and Mrs. Kelly (formerly Miss Hayes) also 


RESEMBLANCE OF SACCO WITH JoE MoRELL! 513 


stated that Benkosky’s face resembled the driver. [4510, 4513] 

Mary Spraine, (then Mrs. Williams), made an affidavit for the prose- 
cution in which she denied the statement attributed to her by the in- 
vestigator : 


“Then he said he wanted to show me some pictures, and he handed me 
some pictures at the same time. While I was looking at the pictures he made 
this remark, ‘That one impresses you.’ | had four pictures in my hand. To 
that remark ‘That one impresses you,’ I made no reply. I went into the 
house then and came back shortly, and I then asked him who the man was, 
and I also said that I could turn the picture over and see for myself but | 
would just as soon have him read it to me. He then turned the picture over 
and read, ‘Joseph Morrell,’ and | looked [4606] on the back while he was 
reading it. I said, ‘Mr. Carter, if you had seen Sacco’s picture in the papers 
as often as it has been, and this one along side of it, you would admit 
there was a resemblance, but from the picture you can’t tell whether the man 
has the same complexion that Sacco has, neither can you tell whether he has 
the same large hand.’ To that remark Mr. Carter said, ‘Yes, he has a hand 
like a ham.’ | told him that from the two pictures | wouldn’t be willing to 
say that | was mistaken until | knew other characteristics about the man’s 
looks. I said I wouldn’t say from looking at the picture that I was mistaken, 
because | couldn't tell from the picture that this other man had the same 
distinctive features that Sacco has, referring to the complexion of the man 
and the large hand, that the picture did not show. 

‘Then he said, ‘I think, Mrs. Williams, that you are honestly mistaken.’ | 
examined the four pictures, but made a more particular examination of the 
picture that Mr. Carter stated was Joseph Morrell. 

“I did not say at any time, ‘That is a picture of the man who did the 
shooting, it is a picture of Sacco, isn’t it?’ | did not ask him several times 
whether the picture was a picture of Sacco. 

“I did not say, ‘This picture full view and side view, very strongly repre- 
sents the man | identified as Sacco.’ 

“TI told him that it would be impossible for me to identify any man from 
a rogue’s gallery picture and that | would have to see the man myself. 

‘In discussing the picture of Morrell Mr. Carter stated that he was a dark 
complexioned man and | said that Sacco was not a dark complexioned man 
but had a sort of olive green complexion. Mr. Carter then said, ‘All “wops”’ 
look alike,’ and [ said, ‘Oh, no.’” [4607] 


It appeared from numerous affidavits that in April, 1920, the Morelli 
gang had been under indictment in Providence in connection with thefts 
of shoe shipments from Slater & Morrill and from Rice & Hutchins 
[4414, 4437]. All its members with the exception of Fred Morelli and 
B. Barone were concededly at liberty on April 15th, 1920 [4367]. They 
were well known to the police of Providence and of New Bedford as a 
gang of vicious characters [4420, 4426, 4448]. When their trial took place in 
Providence in May, 1920, it resulted in conviction. [4426] 

Suspicious acts on the part of Frank Morelli on April 24th, 1920, were 
noticed by a New Bedford police officer, ELtswortu C. Jacoss. Jacobs 
had seen Mike Morelli driving a new Buick touring car a few da\s be- 
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fore April 15th and had noted the license number. On the 15th he again 
saw the car, although not its occupants, at about 5:30. On the 24th he 
noticed a Cole car having the same license number as the Buick. On 
going into the restaurant outside which it was standing, he found Mike’s 
brother, Frank, with some other Italians: 


“They were extremely nervous at my approach. One of the Italians whom 
I remember distinctly was a short heavyset man with a wide, square face, 
high cheek bones, smooth shaven, dark brown hair, thirty-five to forty 
years of age, weighing about one hundred seventy pounds, and probably 
about five feet, six or seven inches in height. I recall him distinctly because 
when | approached the table he reached for his hip pocket which made me 
believe that he was going to draw a gun. | was unarmed at the [4420] time 
and feared violence. | can never forget that man’s face. When | approached, 
Frank Morrell immediately spoke up and asked why I was picking on him 
all the time and what | wanted with him. Frank Morrell did not hang 
around New Bedford as much as Mike. | am informed that he was one of 
the four other brothers indicted in Providence. | asked Frank how it hap- 
pened that the Cole car below had the same number as the new Buick which 
I had seen Mike driving. He replied he was in the automobile business and 
that the plate was a dealer’s plate which he transferred from one car to 
another. 

“T never saw the Buick car again after April 15, 1920, nor have | seen 
Frank Morrell since approximately that time. Mike Morrell remained in 
New Bedford for some time, possibly a year, when presumably he left 
and | have not seen him since. 

“At the time of the South Braintree murder and pavroll robbery, | sus- 
pected the Morrells and discussed my suspicions with then Inspector Pierac- 
cini who seemed to share them. However, as | had no definite evidence I 
dropped the matter after the arrest of Sacco and Vanzetti. 


A 32 calibre Colt pistol had been found in Joe Morelli’s house in the 
spring of 1920 [4424]. Mancini had had a 7.65 calibre pisto!, which 
corresponds to a 32 calibre American make of pistol [4558]. He had 
been arrested in New York in February, 1921, on a charge of murder to 
which he pleaded guilty in the second degree. He is still in Auburn prison. 
The police who took the pistol recorded it as a “Star.” Mr. Burns sub- 
mitted an affidavit claiming that a “Steyr” is often erroneously named a 
“Star” [4566]. Mr. Van Amburgh said Star and Steyr were both existing 
makes of foreign pistol. [4615]. 


An affidavit from AvBert L. CarpENTER gave the substance of a con- 
versation he had had with one Moller, formerly a fellow prisoner of Joe 
Morelli’s in Atlanta, to the effect that, after a visit made to the prison in 
1921 or 1922 by Mr. Moore, an alibi had been arranged by Morelli and 
others in the prison to account for their whereabouts on April [5th, 1920: 


“Moller’s language to me, of which I took notes, was as follows: 
“That I was to testify that on the night particularity of April fifteenth | 
was playing poker with Paul Martini and Jake Luban and Joe Morelli, and 
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myself. That the game lasted the entire night. That prior to that time and 
after | had been living at the American Lodging House, Forty-sixth Street, 
which was then being run by the wife of Luban. I had agreed to testify to 
this alibi as had Morelli. Morelli is now a prisoner in the Mountville Prison, 
in West Virginia. His number is 2347. His home address is 25 Marietta 
Street, Providence, Rhode Island.’ 

‘Moller told me that these three men had been acquainted before they 
were in Atlanta, and he also told me that although the talk about the 
alibi seemed to be partly for the benefit of Luban and Martini, it was, 
in his opinion, really for the benefit of Joe Morelli, who did not wish 
Moller to suspect his own connection with the South Braintree crime. 
Moller did not tell me what ground he had for this statement.” [4468] 


Joe MoreLti was interviewed at Leavenworth Prison by Mr. Ehrmann 
and Mr. Richards, the former United States marshal. After Richards ex- 
plained to Morelli that he and others had been charged with complicity 
in the Braintree murders, Morelli said he had always worked alone. The 
remainder of the interview, as told in a joint affidavit of Ehrmann and 
Richards, follows: 


“When Richards completed his statement of the charge as made in Mas- 
sachusetts against Morelli, the latter said this was an attempt to put him 
away, and was another frame-up like the charge for which he was serving 
twelve years. Richards then said that Morelli knew better than that, and 
stated how at the end of the trial Morelli suddenly sprang a frame-up plea, 
and later claimed that the Judge had not given him a fair trial, that the Dis- 
trict Attorney had received $5000 and the Marshall had participated in the 
profits. Richards then added that he knew Morelli since he was a boy and 
started to tell the warden of his record in Providence, when Morelli appeared 
to become greatly excited, crying out several times that ‘he was trying to 
spoil his record with his warden.’ The warden then interposed, stating that 
the interview must be conducted quietly without heated argument and 
asked Richards how he would like to have the remarks made about him 
which Richards was making about Morelli in discussing Morelli’s record. 
The warden further stated that Morelli did not have to say anything unless 
he cared to. 

“Richards then asked Morelli whether he had heard of Sacco and Van- 
zetti and after the names werc repeated several times Morelli asked whether 
these were the men he read about in the papers. He then repeated the name 
Sacco twice and said to see Mancini about that. Richards then asked Morelli 
whether he knew of the Rice and Hutchins Shoe Factory, South Braintree. 
Morelli said he never heard of the factory. Richards then asked whether 
Morelli did not know that four counts of the indictment against him were 
for stealing shipments of the Rice and Hutchins Shoe Factory. Morelli said 
there were fifteen counts, that 1t was six years ago and he couldn't remember 
what was in them. 

“Mr. Ehrmann then asked whether Morelli had heard of Jimmie Weeks 
or Croft. Morelli said he never had. Ehrmann then asked whether he had 
stolen whiskey with Croft or Weeks, and Morelli said he had never been in 
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a whiskey job. Ehrmann suggested that the whiskey may have turned out 
to be vinegar on which Morelli made no comment. 

“At the time of Morelli’s outburst that Richards was trying to ruin his 
record with his warden, Ehrmann suggested that Morelli had something 
more serious to think about. Morelli then proclaimed that there was a just 
God who knew of the wrongs done against him and who would judge him 
Ehrmann remarked that it might come to that. Morelli said to prove the 
charges against him and send him to the electric chair [4454]. Morelli stated 
he had nothing to say and the warden stated that if Morelli declined to talk 
the interview was over. Ehrmann then outlined to the warden in Morelli’s 
presence the substance of the evidence against Morelli, leaving out the names 
of witnesses and the names of Morelli’s alleged accomplices. In concluding, 
Ehrmann stated that there were hundreds of thousands of people who be- 
lieved Sacco and Vanzetti innocent, and that if Morelli, whether he did the 
actual shooting or not, knew the facts and aided in proving their innocence, 
that he would earn the gratitude of all these people. It was an opportunity 
for Morelli, if he knew anything, to do a most praiseworthy act. If, how- 
ever, Morelli did not make a statement until he was publicly accused of the 
crime, he would not get the credit for it. Ehrmann then said that he and 
Richards would be at the Westgate Hotel, Kansas City, until the next day if 
Morelli wanted to say anything. Morelli said he had nothing to say and 
see have nothing to say the next day. Thereupon the interview was 
closed. 

“During the interview, with the exception of the time when Morelli cried 
out about spoiling his record with his warden, Morelli’s manner was defiant 
and sneery. When it was apparent that the interview was over the warden 
did not ask Morelli to leave, but Richards and Ehrmann left, Morelli and 
the warden remaining in the office.” [4455] 


Morelli was subsequently interviewed by a Massachusetts detective, 
Joseph F. Ferrari. His statement was taken down stenographically. Morell1 
denied knowledge of Medeiros and, when shown a photograph of the lat- 
ter, said he had never seen him. He positively denied having had anything 
to do with the Braintree crimes [4603]. Asked where he was on April 15th, 
1920, he said: “I went from my home to my lawyer’s office then to Jones’ 
Restaurant, hang around and then drive home; that’s my recollection of 
it.” He was unable to name any one who might remember having seen 
him on that day, except that he said about Daniel E. Geary, his lawyer: 
“If he is any kind of a man he ought to be able to say that I was in and 
out of his office during the months of March, April and May of that 
year, going over my case” [4604]. Mr. Geary told Mr. Ranney that he 
was unable from his records to state where Joe Morelli had been on that 
date but that he had been in his office almost daily. [4602] 


Asked about his interview with Richards, Morelli said: 

“Who were they, if you know?—One was formerly U. S. Marshal, John 
J. Richards that sent me away for the twelve years for interstate the 
other was a man whom he called Robinson (and whom now | find his 
name 1s Herbert B. Ehrmann). 
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Will you state what they said to you and what you said to them?-- 
They told me about a murder case that happened in Boston after they 
explained to me which murder it was | told them I read it in the paper. 
John J. Richards took a letter out of his pocket stating that he had evi- 
dence against me that I done this killing and wanted me to sign a con- 
fession to it. I told him I wouldn’t do it because I didn’t know any- 
thing about it. He says it is best for you to sign it; it will make it easier 
for you. I told him I would not do it; well he says the Boston Police is 
going to indict you for that murder next week. I says thanks, then he tried 
to bulldoze with the Warden telling the Warden what a bad fellow I was 
and so on and so forth. I told the Warden | refused to speak with or see 
them any longer. Then the warden said he wouldn’t stand for any bull- 
dozing and trying to get me to sign something I wouldn’t do. Mr. Robin- 
son also tried to get me to sign a confession for that murder [4604] and 
I told him I wouldn’t do it because I didn’t know anything about it, only 
what I read in the papers. Said I would be a good fellow if you sign a 
confession and save these two fellows battling for life. | says I would 
be a poor fool to take the blame for something | didn’t do to safe the lives 
of somebody else.” [4605] 


Three of the other Morelli brothers, Frank, Pasquale and Fred, were 
interviewed by the District Attorney and his assistant but not by anyone 
on behalf of the defendants. They all denied both participation in the 
crime and knowledge of Medeiros and stated that Joe Morelli had been 
in jail during the entire month of April, 1920 [4583]. This last statement 
was, of course, false; for the court records and also the admissions of the 
District Attorney show that Joe Morelli was at liberty on April 15th, 1920. 


On June 28th, 1926, in the presence of counsel for both sides MEDEIRos 
was examined at length in jail. He persistently refused to name his asso- 
ciates or answer questions which he said would result in such disclosure, 
alihough in a large number of instances there was no relation between 
the questions he refused to answer and the identity of those associates. 
[4627, 4629, 4635, 4636, 4640, 4651, 4707, 4709] : 


“Tam not asking you to give me the names of the men who went with 
you on the South Braintree job. | am only asking you if you will tell 
me whether you recognize certain pictures that | show you. | am not 
asking whether these were the men who went with you on the South 
Braintree job. 

I ask you to look at this photograph and tell me if you eve: saw that 
individualr—I refuse to say. 

What is your reason for refusing to answer that question’—Private 
reasons. 

You would not be willing to swear you did not know himr—lI refuse 
to say. 
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ees ane photograph of Joseph Morell is marked ‘Exhibit 2.’] 
[4627] . 

“Your reason is, is it not, that you do not care to say anything here 
which might in any way implicate anybody elseP—Yes, sir. [4628] .. . 

Isn’t it the real truth of this case that these men did not completely 
double-cross you but that they did not give you as much money as you 
thought you ought to have? Isn't that the honest truthr—I refuse to 
say as to that. 

Is your reason for refusing to say that you are afraid it will incriminate 
somebody elser—l refuse to say. 

You have made a clean breast of it so far as yourself. Nothing [4635] 
you can say about this matter will make it any worse. With that in 
mind and realizing the great importance of the actual truth, I put it to 
you isn’t that the honest truth of this caseP—Well, I refuse to say. I 
wouldn’t care for you to trace this money where it came from. 

You mean you have a fear that if you should give a truthful answer 
to that question | might trace the money back into the hands of these 
Italians?—Yes; it is a reason. [4636] ... 

You said you went there but they didn’t come. That is not true. They 
did come, didn’t they?—I refuse to say. 

Did you put that statement in ‘I went there but they didn’t come,’ 
in order to put me off the track in identifying these peopler—lI refuse 
to say. 

Did you put that statement there for the same reason that you told 
me one lived on South Main Street and the other lived on North Main 
Street?—Practically the same reason. 

Is it a fact that while you are willing to tell the truth about this case 
so far as you personally are concerned, regardless of how much it im- 
plicates you personally, you are not willing to mention any fact which 
might lead to the discovery of who your associates werer Is that your 
attitude ?—That 1s. 

If in answering these questions, you think you see any question [4640] 
which might give the government or myself a chance to identify the other 
men, you are going to refuse to answer thatr—Yes, sir. [4641] ... 

It has a very great bearing because you will bear in mind that some- 
body has to claim that this testimony is true and somebody has to claim 
that it 1s false. | am trying to test the reliability of your statements and 
you are not doing much to help me.—I can’t help that. 

You can’t do anybody any harm if you answer that question. You 
ought not to take advantage of the fact that we cannot compel you to 
answer, when a case of this importance is on trial. 

Mr. Ranney: | object to the statement of counsel. 

~——I| refuse to answer. 

Outside of all question of murder, thievery and everything else, don’t 
you know that Joe Morell was in 1920 the leader of the Morell gang? | 
think you ought to be willing to go that far in answering’—I don’t care 
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to bring the brothers in this at all. 

Why not?—Just because I don’t care. 

Why does that question bring the Morells into any crime? 

‘Mr. RANNEY: I wish to state my objection to this colloquy between the 
witness and counsel. 

Why should a question like that bring the Morells into the South Brain- 
tree crime,—whether Joe was not the leader of it? Why should that 
bring them into any crime? 

Mr. Ranney. Objected to. 

Why should that bring the Morells into any crime?—You being a 
lawyer and I being a fellow that have not got any education, I can’t 
hardly answer your question. 

I cannot deny yuur statement that I am a lawyer, and I do not know 
whether you have an education or not. I think that is a simple question. 
It does not require any deep knowledge to answer it and I do not see 
why it should bring the Morells into this crime or any other crime, for 
you to tell me, if you know, whether Joe was the leader of that gang or 
not. It seems to me if you are going to refuse to answer a question, you 
ought to be willing to say why.—l don’t think I can answer this here 
question. 

You have told Mr. Ranney that Mike was the leader of the gang. Did 
you mean thatrp—We wasn’t talking about this here picture. 

We will turn that picture right down on the table. You told Mr. Ranney 
that Mike was the leader of that gang. Was that truer—Yes; that was 
true. 

Was Mike as old as that picturePp—I don’t care to bring the picture 
into this. [4708] .. . 

Was Mike as old as Joe Morell?—Not quite as old. 

You do know Joe Morell?P—I don’t care to answer this question. 

Did you tell Mr. Ranney that Mike was the leader of that gang, for 
the purpose of throwing Mr. Ranney off the track so that he would not 
find out who the true leader was?—I don’t care to answer these here 
questions. 

Why did you tell Mr. Ranney that Mike was the leader of the gang if 
Joe was older than Miker—I refuse to answer. 

Have you been trying in any of your answers to Mr. Ranney to shield 
the Morell gang?—I refuse to answer. 

Have you been trying to shield any crowdr—Yes. 

You haver—Yes. 

What answers have you given to Mr. Ranney for the purpose of shield- 
ing some crowd?—lI refuse to answer. 

Do you think that you have done all that you ought to do in a case 
like this where you say that you are guilty and Sacco and Vanzetti are 
perfectly innocent, when you refuse to answer questions as you have this 
afternoon? 

Mr. RAnneY. I object to that question. 
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Mr. THompson. I press it. 

Do you think that you have done all you ought to do when you 
refuse to answer so many questions as you have this afternoon?r—lI refuse 
to answer this here question.” [4709] 


He described the man who drove the Buick car as slim, sickly, light- 
haired and not an Italian. He said he remembered nothing about the 
crime except that two fellows had gotten out, that there had been some 
shooting and that the men who came back to the car had carried a money 
bag: 


“Tell us what happened while you stopped in South Braintree and 
when you were in the back seat?—This car stopped a little ways up and 
two fellows got out. A few blocks down—not a few blocks, about 100 
feet down, thev waited there. 

At that time were you seated in the car?—I was in the back seat. 

Then what happened?—After a while | was sitting in the seat and | 
heard some shooting and these fellows ran to the car. 

Did they have anything in their hands?—They had a black bag. 

Was that black bag something that had been carried down from Provi- 
dence, or what was it?—lI believe it was a money bag. 

Was it one bag?—One bag. 

Was it something they carried with them or something they robbedr— 
Something they stole. 

Did you see any boxes of money thereP—I don’t recall; I was half 
scared to death; | didn’t hardly know anything about it. 

Could you see what was going on outside7—I suppose I could see but 
I couldn't keep it in mind, the condition [| was in. 

You were very much excited?—Yes. 

Nervous ?—Yes. 

You were only a little over 18 years old at that time?—Yes. [4632] ... 

When you started on this South Braintree job did you know there was 
likely to be murder committedr—I did not. 

What did they tell you was their intention about thatr—They said they 
just had to show the gun and the man would give them the bag right 
away. 

What did they say they wanted you to dor—I suppose to hold the 
crowd back. 

Were the curtains down on this Buick car that came up with these men 
in it at the time this murder was committed’—The curtains were down. 

Did that impede your view of what was going onr—I was in such con- 
dition that | couldn’t hardly recall anything about this. 

After the job was done and when the car was speeding off did you 
realize that murder had been committedr—Well, right away. 

How did you learn that?—I was told; they told me they had shot a 
man. 

Was that the man who was not an Italian who said that or one of the 
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[taliansPp—The fellow driving the car. 

Were you sitting beside him at that time?—No. 

Did they tell you how much money they thought they had got?—No; 
they didn’t say. 

What did they say to you about your share of the plunder?—In Provi- 
dence they said there ought to be something close to $4,000 or $5,000 
apiece.” [4634] 


Medeiros remembered that after changing from the Buick car to the 
Hudson, in some woods off Oak Street, in Randolph, they had stopped at 
a fork in the road to ask the way to Providence: 

“Do you recall that just before you got to the Boston road something 
happened and that there was some delayr—There was a little delay at a 
fork in the road. 

Just explain what iappened then, without any suggestion from me at 
allp—There was a delay at the fork in the road, and one of the fellows 
got out and found out from somebody in the house there. 

What did he want to find out?—Just which road to take. 

To get wherer—To go down Providence way. 

Did you hear the conversation?—I didn’t. 

Was it a womanr—!I don’t know. 

Did somebody come out of the house or open a window?—l believe a 
woman was in the yard; | couldn’t see the woman. 

It was some woman?—I think it was a woman. 

Did the car come to a dead stop when this conversation was going on? 
—lIt came to a standstill for a few minutes. 

I suppose by minutes you might mean seconds~—~Yes, seconds. 

Give us as nearly as you can what that conversation was’—There was 
no conversation. | don’t think we were there long enough to have a con- 
versation. He just asked which road went to Providence.” [4643] 


This recollection was confirmed by a statement made to Mr. Thompson 
by Mrs. Hewins. She lived at the corner of Oak and Orchard Streets in 
Randolph and had on the day of the crime seen a car driving into her 
yard, its occupants uncertain which way to go. She claimed the driver was 
Sacco and told Thompson she had been subpoenaed to attend the trial of 
Sacco and Vanzetti but had not been called as a witness. [45-40] 


Medeiros admitted having told falsehoods to two doctors sent by the 
prosecution for the purpose of passing on his sanity: 

“Why did you tell these two doctors that you never knew they were 
accused?—J don’t know why. 

Just to throw them off the track?—I suppose so. 


Mr. Ranny. Objected to as leading. 
Mr. THompeson. | think a situation has developed so that I have a 


right to cross-examine, the witness having refused repeatedly to answer 
my questions. I think a situation has arisen that both at common law 
and under the statute gives me the right to cross-examine. . . . 
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—To tell you the truth, I told those doctors I wouldn’t talk about the case 
at all, and they just asked me a few questions, just that they wouldn’t tell 
anybody, just on account of insanity; they claimed they wanted to see if | 
was right in mind or something. 

They were here to examine you to see if you were sane or insanerP—Yes. 

And in answering their questions were you paying any attention to 
whether you were telling them the truth or notP—I wasn’t paying any 
attention at all. I didn’t see no right they had to question me. [4660] .. . 
—The doctors questioned me, and | didn’t pay any attention to what they 
were questioning. They told me they were questioning me to see if | 
was insane. | couldn't see what right they had to question me. 

Did you deliberately make false answers to their questions?—lI just 
simply told them the first thing that came to my mind. 

Some of the things which you told them were not the truth, were they? 
—They were not, no. 

Was there any reason why you should not have told them the truth?— 
Well; I didn't see what right they had to question me in [+4685] the 
first place, and I didn’t see why I should be telling my business to every- 
body all over the country. 

It is a fact that some of the answers which you made were not the 
truthr—Yes.”’ [4686] 

On cross-examination by Mr. Ranney, Medeiros admitted that a num- 
ber of statements in his original affidavit were incorrect [4683]. Ile was 
asked about the guns carried by the other men in the gang, and said: 

‘| didn’t take no particular notice, but | think they had the same kind 
of guns I had. 

38's r—38's, yes. 

Automaticsr—I believe they were automatics. 

They were the same calibre that you had:—Yes.” [4695] 


He was unable to describe the scene of the crime or the surrounding 
country, but when asked if the car had gone down grade after the shoot- 
ing, he answered that it had gone up grade [4688]. That, of course, was 
the correct answer. The cross-examination of Medeiros on this point 
follows: 


You cannot draw us a sketch of South Braintreer—lI can't. 

You have no memory of how it looks there?—No, sir. 

Why haven’t you any memory of how it looks?—I wasn’t in much of 
a condition to have a memory at the time. 

You were drunk, were your—Well, not real drunk; we had a few 
drinks. 

You were !8 years oldP—Yes. 

And your eyesight was so that you could see objects of various kinds? 
—Well, I could see, yes. 

What does South Braintree look like? What kind of a place is itr—To 
tell you the truth | don’t know what it looks like. 
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How far away was the automobile that I understood you sat in when 
the actual shooting took place? How far were you in that automobile from 
the shooting?—lI couldn’t say how far it is. I would say probably a hun- 
dred feet. 

In other words, somewhere in the vicinity of 3314 yards or 35 yards?— 
I wouldn’t say in yards. 

Can you by looking out of this window fix on any object in the jail 
yard which would give you the approximate distance between the actual 
shooting and the place where your car was standing? 

Mr. THompson: | object to that on the ground that there is no evidence 
of whether the car was standing or moving. 

—I tell you I didn’t see the shooting. 

Was your car standing still at the time the shooting took place?—I believe 
it was standing still yes. 

How many men were in it at that time?—There was five men. 

Five men in the car at the time the shooting took placePp—Five men 
in the car. 

Who was doing the shooting? —Two men doing the shooting. 

Where were they in the car?—They were out of the car. 

That made seven in the car at the immediate scene of the crime?—There 
were five of us. 

How many men were in the car when the two men you say did the shoot- 
ing, were outside ?r—There was two men in the car. 

Were you in the front seat or the back seat?—Back seat. [4687] 

Where was the other man sitting who was in the car at the timer—At 
the wheel. 

Did the man who did the shooting run up to you after the shooting took 
place and jump into the car?—Yes, sir. 

Did you go away in a direction away from the shootingP—Away from 
the shooting? 

Yes.—Yes; we went away from the shooting. 

Is it fair to say that the men who did the shooting ran to your car and 
jumped in?—While the car was going. 

And you immediately went away from the shootingr—Yes. 

You did not go back to the place where the shooting had taken placer— 
No, sir. 

Was the street at that particular point a level street or was it graded? 
What was its slope or was there any slope?—lI think there was a little slope. 

Did you go down grade after the shooting occurredr—Up grade. 

Did you look out of the car at all?—I don’t recall that I did. 

Was there a railway anywhere near there? | couldn't say. 

Did you see any factories anywhere around therer—I! couldn't say 
that I seen any factories. 

Did you see any stores at the immediate scene of the shooting, where 
it took place?—I don’t believe it was stores, but I can’t say for sure. 

Did you see any excavation work being done, any digging, any place 
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where there was any construction?—I don’t recall that | did. 

Was the place where you stopped your car in a thickly populated place 
or was it out in the country where there were not many housesP—There 
were houses there. | don’t know how thickly populated it was. It was not 
country. 

Were there any swamps right near thereP—lI couldn’t say. 

Was there any lake right near there?—I couldn't say. 

Did you go across a railroad crossing?—I couldn’t say we did. 

Did you see any water tank thereP—lI couldn’t say I did. 

Was there any shooting after the men who had done the shooting got 
back into your car?—lI don’t think so.” [4688] 


Judge Thayer denied the motion because he did not believe Medeiros 
[4748]. He said of him: 

“First: Madeiros is, without doubt, a crook, a thief, a robber, a liar, a 
rum-runner, a ‘bouncer’ in a house of ill-fame, a smuggler, and a man 
who has been convicted and sentenced to death for the murder of one Car- 
penter, who was cashier of the Wrentham Bank. An affidavit from a man 
of this type must be examined and scrutinized with the greatest possible 
care, caution and judgment before the verdict of a jury approved by the 
Supreme Judicial Court of this Commonwealth is set aside.” [4726] 


In his opinion he analyzed the affidavits with much particularity but 
not always correctly [4727-4747]. He said, for example, that Medeiros 
had lied to Weeks in placing Fred Morelli at the scene of the crime when 
Fred Morelli had at the time been in jail [4729]. It should be noted that 
Weeks never said Medeiros had told him Fred Morelli was present. Weeks 
in his affidavit had referred to Fred Morelli as one of the gang and had 
given him the nickname Butsy [4401]. He had also said Medeiros had 
told him Butsy participated in the crime [4402]. It was conceded by the 
prosecution that Butsy was not Fred’s nickname, but Frank’s [4375]. 
It is therefore clear that Medeiros told Weeks that Frank had participated 
in the crime and that Judge Thayer was incorrect in charging Medeiros 
with this lie. 

The Judge laid a good deal of stress on Medeiros’ inability to give de- 
tails of the scene of the crime. [4735, 4736] 


“Let us pursue this subject further with the object of showing whether 
Madeiros was, or was not, in the murder car. One would naturally think 
that if he was in the important event of killing two human beings he would 
know something about what took place, and what the place and the im- 
medizte vicinity looked like where the murders were committed. There are 
some things that even a murderer ought never to forget in an event of this 
kind. But Madeiros’ mind seemed to be, on these matters, almost a perfect 
blank.” [4736] 


Some further observations made by Judge Thayer deserve notice: 
“His failure to recall any of these things would seem to be more con- 


sistent with the fact that he was not there, rather than that fear benumbed 
his sight and his memory. Madeiros also affirmed that at the time he had 
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with him a .38 Colt automatic pistol. This does not seem to indicate much 
fear. He also said that the others had automatic pistols. If this is true, it 
would not seem to indicate that there could be much fear on the part of any 
of the gang. His co-murderer Weeks, in his interrogatories, said that he 
believed that Madeiros was Capable of any crime. If this is true, it would 
not seem to indicate any fear on the part of Madeiros in the commission of 
any crime. . . . Counsel also said that Madeiros was qualified by age be- 
cause It Is a matter of common knowledge that murders and robberies are 
committed by boys under twenty years of age. But after counsel had quali- 
fied Madeiros’ criminal tendencies to the highest degree, he (Madeiros) in 
almost the twinkling of an eye becomes a poor scared boy only eighteen 
years of age and an easy subject to the temptations of the Morelli Gang in 
order to account for his tremendous lapse of memory. 

“Now, let us go a step further and ask: If Madeiros’ statement of fear is 
true, why did the Morelli Gang desire to take a timid young man with them, 
on a fully-planned and intentional murder job? For the evidence conclusively 
established the fact that the deceased were shot down at sight and were not 
given even a chance. This Morelli Gang was a gang of thieves and boot- 
leggers, of mature years and large experience in crime. There were in their 
gang eight or nine, which would seem to be a sufficient number without 
calling upon a timid young man whom they had known but a short time, 
to go with them on an intentional murder job. Joe Morelli and others of the 
Morelli Gang, who have signed affidavits, have affirmed that they never 
knew Madeiros in their lives. Even tho they are criminals, there would 
seem to be a semblance of truth to be attached to their statements, because 
there is no affidavit from any police officer or anybody else whose word 
would be considered reliable who affirmed that they ever saw with their own 
eyes Madeiros in the company of any of the Morelli Gang. Police authorities, 
who were constantly watching the Morelli Gang, would be pretty apt to 
know whether or not Madeiros ever was a member of that Gang. [4739] ... 

“Why, then, should he, already convicted of murder in the first degree and 
being absolutely safe as against the world, refuse to give the names of these 
men and answer a great many of the questions, if he was deeply anxious to 
save two men, whom, he says, he knew were innocent. It was argued that this 
refusal to give the names of this gang might have been due to the ‘code of 
c1iminal ethics.’ Is this true? On this question, Madeiros, according to the 
aftidavits of Weeks and Drs. Cahoon and Thomas, told them that the 
Morelli Gang had ‘double-crossed’ him and he did not get a cent out of the 
South Braintree job. If this is true, then he must have had an enmity against 
the Morelli Gang and being safe as against the world, why did he refuse to 
give their names, if by doing it he could-help save the two defendants, who 
he claimed were innocent, rather than safely guard the names of the real 
murderers.” [4741 } 


Of the report of the Defense Committee he said: 


“Would this account be of some assistance to Madeiros in his then con- 
dition? And what was that condition? He had no money and no friends 
and with the fate of death hanging over him, was it probable that he was 
looking for the prolongation of his own life? Can there be very much doubt 
that something was said to Madeiros about this exceedingly large sum that 
had been raised for these defendants? Can it be doubted but the ~:ount 
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raised and expended was mentioned to Madeirosr Is it not quite likely that 
Madeiros desired, before he made his confession, to ascertain whether or not 
this large sum had been raised and expended, and, on this account sent for 
this report? 

‘“‘Madeiros says he sent for this report out of curiosity. But, the important 
question would seem to be, Who pumped this curiosity into hime It did not 
come to him by intuition, but rather by the acquisition of [4745] knowl- 
edge conveyed to him by somebody else who was interested in the defense 
of these defendants. Was Madeiros given to understand that he would re- 
ceive the same aid if he had the power of this organization behind him? 
Would not that report show him that there was such an organization?” 
[+746] 

This opinion was severely criticized by defendants’ counsel in their 
brief before the Supreme Judicial Court and many of Its misstatements 
and errors of reasoning were referred to [4817—4820; 4826; 4833-4853]: 


“And in general we think it may be said without exaggeration that the 
Judge ignores every agreed fact, every undisputed fact, and every statement 
in any affidavit, tending to establish the truth of Medeiros’ confession or 
the contention of the defendants with reference to the Federal agents; seems 
to think it encumbent upon him to offset the general fairness of the Assistant 
District Attorney by advancing in behalf of the Government a great variety 
of untenable and unfair contentions; and in general assumes the attitude of 
an importunate advocate against the accused. And he further buttresses his 
arguments, as already pointed out, by statements of fact znconststent with 
the agreed facts. by misstating the argument of defendants’ counsel, and by 
discussing issues which the parties had agreed to eliminate.” [4853] 


The brief printed in parallel columns the following comparison between 
the defendants and the members of the Morelli gang: 


“The strength of the defendants’ case on the issue of the Medeiros con- 
fession and the supporting affidavits may be illustrated as follows: 


Medetros-Morelli Sacco-Vanzetti 


Typical gangsters and gun- One of them an industrious 
men of the worst type. workman with a family 
and a savings bank de- 
posit, and no previous 
criminal record. The other 
a fish peddler never before 
his arrest accused of crime. 
Both unpopular as paci- 
fists and extreme radicals. 


Character 
of accused. 


Motive. 


Desperate need of funds 
for lawyer and bail before 
trial for serious Federal of- 
fence. Source of income 
through robbing freight 
cars blocked by U. S. 
Marshal and R.R. police. 


Robbery for private gain 
alleged. No claim or evi- 
dence that either defend- 
ant ever received or had 
any part of the stolen 
money. 
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“Opportunity to 
plan crime. 


Accusation by 
confederate. 


Identification 
by others. 


Alibi. 


Consciousness 
of guilt. 


Bullets. 


1 Salsedo. 


Had been repeatedly steal- 
ing large shipments from 
Slater and Morrill and 
Rice and Hutchins of 
South Braintree after a 
member of the gang had 
‘spotted’ them in_ that 
place. 


Direct testimony of par- 
ticipant. 


Opportunity restricted, but 
Joe, Mancini, and Ben- 
kosky identified from 
photographs by Govern- 
ment as well as defence 
witnesses. No available 
photographs of Mike or 
Frank. Undoubted resem- 
blance of Joe Morelli to 
Sacco in many particulars. 


Full of contradictions as 
to Morellis. None by Me- 
deiros. 


Alleged motion to draw 
gun on officer—uncontra- 
dicted. 


Falsehoods consistent with 
nothing but consciousness 
of guilt of crime charged. 
Confession by Medeiros. 


One fired from pistol of 
type owned by Joe Morelli 
(Colt 32), and five from 
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None alleged. 


None. [4791] 


Some identification of 
Sacco; very slight of Van- 
zetti at the scene of the 
murder. Identifications 
open not only to doubt, but 
to the gravest suspicion 
owing to unprecedented 
manner of displaying these 
defendants, previous iden- 
tifications of other crim- 
inals by same witnesses, 
changes in stories, suppres- 
sion of testimony, mani- 
festly impossible details 
such as the man identified 
as Vanzetti using ‘clear 
and unmistakable Eng- 
lish,’ and the man identi- 
fied as Sacco having an un- 
usually large hand. 


Testified to by many repu- 
table witnesses. 


Alleged motion to draw 
gun on officer—contradict- 
ed. 


Falsehoods explained by 
terror felt by radicals and 
draft evaders at time of 
persecution of ‘reds’ two 
days after murder or sui- 
cide of a friend? while in 
the custody of Depart- 
ment of Justice cfficials. 


One onlv claimed to have 
been fired by weapon of 
Sacco, and none by Van- 
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Other 
Corroborative 
Acatter. 


Stolen Money. 


Attitude of 
Authorities. 


1 Proctor. 


2 Wadsworth. 
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type owned by Mancini 
(‘Star’ or ‘Steyr,’ 765 
mm.). 


Morellis were American- 
born and could have used 
‘clear and unmistakable’ 
English. Every member of 
the murder party ac- 
counted for. Unwillingness 
of Morelli lawyer to state 
anything tending to impli- 
cate his former clients in 
the South Braintree mur- 
ders. 


Medeiros’ possession of 
$2,800 immediately there- 
after (about his ‘split’ of 
the total sum stolen). 


Seriously offer statements 
and affidavits of Morellis 
denying participation in 
crime. Declined request of 
defendant’s counsel to in- 
terview ail witnesses joint- 
ly to avoid vulgar contest 
of affidavits. Declined to 
investigate. 


8 Boda. 


zetti. sila disagreement 
of experts, but if real opin- 
ion of one of the Govern- 
ment’s experts had been 
known at the time of the 
trial he would have proved 
a defence witness. [4792] 


Testimony shows that cap 
claimed to be Sacco’s was 
not identified by Kelly, and 
effort to connect Vanzetti’s 
popular make of revolver 
with Berardelli’s supported 
by most remote type of evi- 
dence, including confused 
records of gun-shop offered 
by an ex-agent (unre- 
vealed) of the Department 
of Justice.2 Does not ac- 
count for other members 
of the party. 


None. On the contrary, 
when arrested, Sacco and 
Vanzetti, supposed to be in 
possession of over $1 5,000, 
and ex-hypothesi, to be 
accomplished automobile 
thieves, were using street 
cars after an unsuccessful 
attempt to borrow a 
friend’s 3 six-year-old 
Overland. 


Anti-Red excitement capi- 
talized; highly prejudicial 
cross-examination as to 
draft evasion and anarchis- 
tic opinions and associa- 
tions; patriotic speeches 
and charge by Judge to 
jury; interference by De- 
partment of Justice agents 
who believed defendants 
innocent; suppression of 
testimony favorable to de- 
fence; intentionally mis- 
leading testimony of ex- 
pert! on vital points.” 
[4793] 
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The Supreme Judicial Court, in affirming the denial of the motion, said: 


“The judge who presided at the trial and who heard the motion has de- 
cided that no reliance can be placed upon the alleged confession; that its 
truth is not substantiated by other affidavits; that the allegations of con- 
spiracy to convict, of improper suppression of evidence and of improper 
use Of unreliable witnesses, are not made out. These decisions are of matters 
of fact. Upon them the judge’s findings are final. Commonwealth v. Sacco, 
255 Mass. 369. Commonwealth v. Dascalakis, 246 Mass. 12, 32. 

_ The granting or the denial of a motion for a new trial rests in the judicial 
discretion of the trial judge. Commonwealth v. Devereaux, 257 Mass. 391, 
and cases cited; and his decision will not be disturbed unless it is vitiated by 
errors of law, or abuse of discretion. Berggren v. Mutual Life Ins. Co. 231 
Mass. 173, 176.”’ [4888] 


The Court decided also that there had been no abuse of discretion by 
Judge Thayer because the confession itself could not have been used on a 
new trial of the defendants and because 


“An impartial, intelligent and honest judge would be justified in finding 
that the confession gains no persuasive force from the credibility of 
Medeiros; that the facts relied upon by the defendants in confirmation, if 
true, go no further than to furnish basis for a contention that he and some 
members of the Morelli gang of criminals took part in the murder at South 
Braintree, but fall far short of furnishing adequate proofs of their guilt or 
of establishing reasonable doubt of the guilt of the defendants.’ [4893] 


Governor Fuller in his report said that he gave no weight to the Me- 
deiros confession and was not impressed by Medeiros’ knowledge of the 
crime: 

“T give no weight to the Madeiros confession. It is popularly supposed 
he confessed to committing this crime. In his testimony to me he could 
not recall the details or describe the neighborhood. He furthermore stated 
that the Government had doublecrossed him and he proposes to doublecross 
the Government. He feels that the District Attorney’s office has treated him 
unfairly because his two confederates who were associated with him in the 
commission of the murder for which he was convicted were given life sen- 
tences, whereas he was sentenced to death. He confessed the crime for which 
he was convicted. | am not impressed with his knowledge of the South Brain- 
tree murders.” [5378f] 


The Lowell Committee said: 


“The impression has gone abroad that Madeiros confessed committing 
the murder at South Braintree. Strangely enough, this is not really the case. 
He confesses to being present, but not to being guilty of the murder. That 
is, he says that he as a youth of eighteen, was induced to go with the others 
without knowing where he was going, or what was to be done, save that 
there was to be a hold-up which would not involve killing; and that he took 
no part in what was done. In short, if he were tried, his own confession, if 
wholly believed, would not be sufficient for a verdict of murder in the first 
degree. His ignorance of what happened is extraordinary, and much of it 
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cannot be attributed to a desire to shield his associates, for it had no con- 
nection therewith. This is true of his inability to recollect the position of 
the buildings, and whether one or more men were killed. In his deposition he 
says that he was so scared that he could remember nothing immediately 
after the shooting. To the Committee he said that the shooting brought 
on an epileptic fit which showed itself by a failure of memory; but that 
hardly explains the fact that he could not tell the Committee whether before 
the shooting the car reached its position in front of the Slater & Morrill 
factory by going down Pearl Street or by a circuit through a roundabout 
road. Indeed, in his whole testimony there is only one fact that can be 
checked up as showing a personal knowledge of what really happened, and 
that was his statement that after the murder the car stopped to ask the way 
at the house of Mrs. Hewins at the corner of Oak and Orchard Streets in 
Randolph. As this house was not far from the place on a nearby road where 
Medeiros subsequently lived, he might very well have heard the fact men- 
tioned. In short, [5378s] if the Government were to try to convict him 
of this offense, and he were to say that the whole thing was a fabrication 
to help Sacco and Vanzetti, he certainly could not be convicted on his own 
confession, and probably not even indicted. 

“How far do the other affidavits corroborate his statement? They state 
that Madeiros—who seems to have been rather prone to boast of his feats— 
had previously told Weeks that he had taken part with the Morelli gang in 
the South Braintree crime, and had talked with the Monterios also about 
it. The affidavits further state that he was acquainted with this gang, which 
consisted of a hardened set of criminals who had stolen shoes shipped from 
the Slater & Morrill and Rice & Hutchins factories, and were accustomed 
to spot the shipments when made at such factories; that on April 15th, 1920, 
a number of that gang were out on bail for a different offiense for which 
they were afterwards sentenced, and consequently could physically have 
been at South Braintree; that the photographs of Joe Morelli showed a 
distinct resemblance to Sacco and to whoever shot Berardelli, and that of 
Benkoski to the driver of the car—but identification by photograph is very 
uncertain; that Joe Morelli possessed a Colt automatic 32-caliber pistol. 
They state that one of the gang was seen in Providence late on the after- 
noon of April 15th in a Buick car which, by the officer who so reported, 
was seen no more. In regard to the last item, the great improbability may 
be noted that bandits who intended to hide the car in which they made 
their escape should have first shown it in the streets of Providence after 
all but one of the members of the gang had already returned in another car. 
Even without considering the contradictory evidence it does not seem to 
the Committce that these affidavits to corroborate a worthless confession are 
of such weight as to deserve serious attention.” [5378t] 


The contention of the Committee that Medeiros could not be found 
guilty of murder because he had not known there was to be any killing 
has been criticized both as an unwarranted attempt on the part of the 
Committee to decide a question of law and on the ground that it was not 
a correct statement of the law. Surely in the case against Vanzetti there 
was nothing to show connection with the actual shooting, nor even any- 
thing to show he had knowledge that shooting might take place. Vanzetti 
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was found guilty because he was participating in a conspiracy to rob 
under circumstances which would be likely to result in murder. This was 
the basis of the prosecution’s claim and of Judge Thayer’s charge [78, 
2245-2249]. A man has been held guilty of murder in the first degree who 
was merely acting as sentinel. (See People v. Michalow, [1920] 229 N. Y. 
325, at page 330.) It cannot be supposed that any court would make 
an exception on the ground suggested by the Lowell Committee, namely, 
that the felon had been told by the others in the party that they were 
going to rob but not to kill, if in fact the bandits went armed and death 
resulted. (See also 29 Corpus Juris 1073, 1074, notes 59-62.) 

The car said to be the murder car was not seen late on the day of the 
crime in Providence as stated in the Committee’s report, but in New 
Bedford [4420]. This town is more in direct line than Providence with 
Matfield where the murder car had last been noticed, and also was not 
the home town of the Morelli gang, as was Providence. It is, therefore, 
not so remarkable for the bandits to have let this car be seen in New 
Bedford. 


The Committee took into consideration arguments which had been 
presented before it by Mr. James E. King, an editorial writer of the 
Boston Transcript, who, as the result of an analysis of the case in con- 
nection with his editorial duties, had become convinced of the innocence 
of the defendants and the guilt of the Morelli gang [5327]. Mr. King 
made a careful study of the movements of the escaping car or cars, the 
details of which are not a part of the record. 

Mr. Ehrmann had argued before the Committee that King had in part 
confirmed the story told by Medeiros because he had shown that the mur- 
der car must have stopped for some time and that this was accounted 
for by Medeiros’ description of the change from one car to another in 
the Randolph woods [5327]. The report stated Mr. King had suggested 
that his conclusions corroborated Medeiros: 


“Mr. James E. King brought to the attention of the Committee some 
calculations he has been making about the position at various times of the 
escaping bandit car, to the effect that if it traveled at the rate of speed the 
witnesses testified it would have taken much more (sic) time than elapsed 
between the moment of the murder and the arrival at the Matfield crossing. 
He suggested that the delay could be accounted for on the theory that the 
Morelli gang had committed the murder and spent some time in the Ran- 
dolph woods three and a half miles from South Braintree while changing 
from a Buick to a Hludson, as described by Madeiros.” [5378v] 


(Obviously the word “more” used in the report is an error since the car 
was described as going very fast, and the correct word should be “‘less.’”’) 


The Lowell Committee concluded that Mr. King’s observations rested 
on data too uncertain to be worth very much and that it was incredible 
the bandits should have spent about twenty minutes so near the road 
and so short a distance from the scene of the crime. It suggested th: the 
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extra time might be accounted for by the error of turning into Orchard 
Street plus the delay resulting from the inquiry at the Hewins’ house. 
[5378v] 

This explanation does not account for the lapse of time. There is no 
evidence as to how far along Orchard Street the bandit car had traveled 
before it turned round. The total length of Orchard Street, however, is 
about half a mile, so that the time consumed in this operation must neces- 
sarily have been very short. (The writer in going over the course of the 
escape traversed the entire length of Orchard Street and turned back 
to Oak Street in less than four minutes.) It is true that the testimony 
of the eyewitnesses as to the time when they noticed the car is unre- 
liable. Nevertheless there can be no serious dispute that about twenty min- 
utes must have been used up in some way. The total distance traveled 
by the car was about twenty-two miles. The time when it was seen at 
Matfield was fixed in relation to a train and was probably correctly noted. 
About an hour and ten minutes elapsed between the time of the shooting 
and the arrival at Matfield. It could not have taken more than forty 
or forty-five minutes to travel the distance unless there was some stop. 

In connection with what the Lowell Committee termed the improb- 
ability of the bandits having risked changing cars so near the scene of 
the crime it may be interesting to note that a local paper at the time 
showed no surprise in reporting that they had done just this. The Brock- 
ton Enterprise on April 16th, 1920 said that the police were working on 
the theory that two cars had been used in the affair and that the gang 
had separated in woods between South Braintree and Holbrook. Now 
the Holbrook woods are about three miles from the scene of the crime 
and the Randolph woods three and a half. 

As observed by various witnesses, the escaping criminals traveled 
through country largely deserted; they traversed almost no villages, and 
after the first few miles, followed no main highways. Their course showed 
great familiarity with the countryside. A more detailed description of it 
accompanies the map facing page 534. 

The attorneys for the defendants argued that Medeiros’ story of a Buick 
escaping to the Oak Street woods and a Hudson getting away after- 
wards was confirmed by the various eyewitnesses and that this account 
explained discrepancies in the descriptions of the cars [4839, 5328]. Such 
discrepancies do exist in the testimony, but they may, of course, be due 
to imperfect observation by the witnesses. Counsel before the Lowell 
Committee called attention to the fact that at the inquest, but not at 
the trial, Neal had testified to having seen on the morning of the shooting 
two cars in some kind of cooperation [5328, 5329]. This testimony was 
cited as further corroboration of Medeiros. 

Both the Governor and the Lowell Committee justly describe Medeiros 
as showing very little familiarity with the scene of the crime. It must be 
remembered, however, that according to his story he was being driven 
under some excitement into places he did not know and that he sat in 
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the back of a car whose side curtains were partly down. Under circum- 
stances such as these he would hardly have noticed many particulars about 
the way to the place of the shootings. The report of the Committee fails 
to observe that he answered correctly a pertinent question regarding the 
grade of the street from the scene of the crime to the crossing, a detail 
which, in view of the need for speed in getting away, would be more 
likely than others to impress itself on an occupant of a fleeing car. The 
Committee accuses Medeiros, however, on the other hand, of having ac- 
tually learned only later the one fact he claimed to have remarked on 
that day, namely, that the car stopped to ask directions at a house on 
Orchard Street. It seems hardly logical or fair to discredit the man on 
account of his ignorance and at the same time attribute to duplicity 
whatever knowledge he shows. It is difficult under these conditions to see 
what facts he might have stated correctly without becoming by such state- 
ment subject to a charge like this one of having really acquired his in- 
formation after the fact. 

However unreliable Medeiros may seem to have been, it can hardly 
be gainsaid that the hypothesis that the crimes were actually committed 
by the Morelli gang explains much otherwise inexplicable. It ties up the 
bandits with the factory robbed, a point important especially in view of 
the fact that only a short time before the crime the day for carrying the 
payroll had been changed, a point from which the local press deduced 
that the bandits had perhaps had some inside source of information. This 
kind of information the Morellis apparently possessed, for their crimes 
in the Providence railroad yards were partly thefts of shipments from 
the two shoe factories in South Braintree. The hypothesis accounts also 
for the number of bandits observed by the witnesses; it accounts for the 
two cars seen by Neal; it identifies as Steve Benkosky the pale, sickly 
man who was noticed by so many different witnesses; it explains the 
confusion in the description of the fleeing automobile observed by different 
people at widely separate points, and particularly does it reconcile the 
varying descriptions of the clothing said to have been worn by the man 
identified as Sacco. 

As was pointed out in the argument before the Lowell Committee 
[5326], if there were present at or near the scene of the crime a number 
of brothers, then the descriptions given by the various witnesses can be 
reconciled. It may well be that instead of these descriptions fitting one 
man, the witnesses saw in fact different men who resembled each other. 
It has never been explained how Sacco could for fifteen or twenty minutes 
have been observed by Mrs. Andrews on Pearl Street and could during 
the same time have been watched by Tracy at the store in the square. 
In the brief submitted to the Lowell Committee this discrepancy was to 
some extent dwelt upon [5371]. The expression of it could have been 
made much stronger than it was, in view of the fact that Lola Andrews 
fixed the time of her talk with Sacco as 11:45 [340] and Tracy said 
that when he made his first trip to the square, between 11:35 and 1.:40, 
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he had seen Sacco there [500, 501]. Mrs. Andrews testified that the man she 
spoke to had been under the car for fifteen minutes before her conversa- 
tion with him and Tracy said that the man he noticed had remained in 
front of the drug store about fifteen minutes after he had first seen him.? 
Neither Tracy nor Mrs. Andrews were ever shown pictures of Joe Morelli. 
No pictures of the other Morelli brothers were obtained by the defense. 
[5326] 

It should be remarked that the element consciousness of guilt 1s not 
lacking from the case against the Morellis. An affidavit was submitted by 
a police officer, Ellsworth Jacobs of New Bedford, which stated that he 
noted suspicious actions of Frank Morelli a few days after the South 
Braintree crime, that Morelli had made as though about to draw a gun 
and that he had also told certain falsehoods to explain his possession of 
an automobile [4420]. Joe Morelli’s apparently assumed ignorance about 
Sacco and Vanzetti in his interview with Ehrmann should also be con- 
sidered in this connection. 

Mancini, whose photograph was characterized by one of the witnesses 
as resembling the man next the driver in the murder car, had a gun of 
foreign manufacture, which might have fired five of the bullets taken 
from the bodies of the murdered men. Joe Morelli had owned a 32 Colt. 
And this, had the Morellis committed the crime, would have accounted 
for the mortal bullet. 

It is remarkable that so much circumstancial corroboration of the 
Morelli hypothesis should have come to light. The Medeiros confession 
may be as worthless as the Lowell Committee maintained, yet the prob- 
ability that the Morelli gang committed the South Braintree murders was 
at least great enough to have justified an investigation by government au- 
thority free from any connection with the prosecution of Sacco and Vanzetti. 


1See pages 219, 241, 242. 
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between the duty of the jurors with that of the soldiers who had fought 
overseas.’ 

Annexed to the petition for clemency was the report made to the Greater 
Boston Federation of Churches by Mrs. Lois Rantout, who had been 
sent to the trial by this Federation for the purpose of passing on the fairness 
of the proceedings. She said, on the subject of the Judge’s attitude: 


‘It was In my opinion a grave mistake and an injustice to the defendants 
for Judge Thayer to act as Judge in this case. Judge Thayer had been the 
Jucge in a case just prior to this in which Vanzetti had been found guilty 
and he had sentenced Vanzetti to fifteen years in States Prison. Under those 
circumstances it would be impossible for Judge Thayer to preside at this 
trial with an unprejudiced mind. It was impossible to sit there day after 
day and not feel that he was convinced the defendants were guilty. | went 
twice to the Judge’s room at the request of Judge Thayer to talk to him. 
At my first interview which was at the end of the case for the prosecution, 
and before the defense had presented their case, | told him that | had 
not yet heard sufficient evidence to convince me that the defendants were 
guilty. He was much disturbed at this, showing it in both voice and gesture, 
and said that after hearing both arguments and his charge, I would come 
to him feeling differently. | assured him my mind would remain open until 
the end of the trial. At the second inter- [4943] view, I spoke to him in 
regard to testimony given by George Kelly the employer of Sacco in which 
Kelly praised Sacco’s character while in his employ. The Judge was most 
scornful, telling me in substance that Kelly didn’t mean what he said, be- 
cause he had heard that on the outside Kelly had said that Sacco was an 
anarchist and he couldn’t do anything with him. It was most shocking to 
my sense of justice to have the presiding Judge attempt to make me believe 
hearsay, in place of testimony given under oath on the witness stand. 
Through the district attorney to whom I! spoke | found the hearsay state- 
ment of Judge Thayer to be untrue. It gave me the feeling that if such a 
hearsay atmosphere was surrounding the Judge it was being felt by the 
jury also. Judge Thayer in his charge hardly referred, either to witnesses 
or evidence in any detail. His particular emphasis on the testimony of 
Officers Connolly and Speare relative to conscious guilt, lead him to over- 
state facts. He says, ‘Is the testimony of Officer Connolly true, in that 
Vanzetti put his hand into his hip pocketr’ and further, “The Commonwealth 
claims that Vanzetti put his hand into his hip pocket.’ The record of evidence 
shows that Officer Connolly testified that Vanzetti made a motion with his 
hand towards his hip pocket. Quite different from being in his hip pocket. In 
my opinion a statement of this kind made in the charge of the Judge is not 
just, in that it refreshes the mind of the jury with facts that are not on 
record as evidence. Without knowledge of the law it would be impossible 
for me to form any opinion on the rulings of Judge Thayer on the matters 
of evidence.” [4944] 

An affidavit was filed by JoHN NicHotas Berret who had attended the 
trial as correspondent for the Federated Press. He stated that the Judge 
had evinced anger early in the trial when shown a statement by the Italian 
consul to the effect that the Italian government expected the case to be 


1See Part I, pp. 27, 89. 
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conducted without reference to the social or political views of the de- 
fendants; also that the Judge had shown hostility to Moore and had told 
the newspapermen: “You wait till I give my charge to the jury. I’ll show 
‘em!’ [4930] 

All the other persons whose statements were annexed to the petition 
for clemency appeared in person before the Lowell Committee. They 
were: Frank E. Sibley, Elizabeth R. Bernkopf, George U. Crocker, Robert 
Benchley, Lois Rantoul and Prof. James P. Richardson. 


FRANK E. Sistey had reported the case for the Boston Globe. He said: 


“My first impression of Judge Thayer was that he was conducting him- 
self in an undignified way, in a way | had never seen in thirty-six years. 

(By President Lowell.) In the court?—I also think the armed guards 
in the corridors, the means of protection, were such as I had never seen 
in thirty-six years of reporting. | was very much afraid that some of the 
reporters might use it, thinking it was valid. His conduct was certainly 
improper, in fact, | had never seen the like of it before. One day there 
was a demurrer introduced by counsel, Mr. Moore. He very frequently 
invited me, and sometimes invited others, to lunch at the table with him. 
| declined as often as | could gracefully. In fact, I had lunch with him 
once or twice, but I declined, knowing he would talk uninterestedly, or 
say something improper about the case. He would come to the reporters’ 
table, most of us cat at one table, six or eight of us, after eating his own 
lunch and spend a few minutes talking about the case. On one particular 
occasion Judge Thayer approached the table and said ‘I think I am en- 
titled to have printed in the newspapers a statement that this trial 1s 
being fairly and impartially conducted.’ None of us knew what to say. 
Judge Thayer has been a newspaper man and he knew what he was do- 
ing. | kept my eyes down because | felt in a moment he would turn to 
me and I was trying to find something I could answer, and he said [4954] 
‘Sibley, you are the oldest, don’t you think this trial is being fairly and 
impartially conducted?’ I said, ‘Well, | don’t know whether to express 
their opinion, but of course, we have talked it over, and I think I can say 
we have never seen anything like it,’ and he didn’t say anything. 

(By Judge Grant.) Any comments to the contraryr—No, sir. Not a 
word of any kind. It wasn’t what he actually said on the bench, it was 
more his manner than anything that got into the record. One day he 
accused me of misquoting him in the newspaper. It happened that Sacco 
was on the stand, being cross-examined by Mr. Katzmann, and Mr. Mc- 
Anarney objected to the cross-examination. Jerry McAnarney rose and 
objected to the testimony. Sacco’s story of being informed by a New York 
lawyer during all this excitement to get the literature out of the way, 
and Judge Thayer said to Mr. McAnarney ‘Are you going to claim that 
your client was acting in the interest of the United States?’ The other 
Jawyers began to pass notes up to Mr. McAnarney at once, and Mr. M.- 
Anarney seemed confused and apparently didn’t understand what had 
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been said to him. When the Judge repeated the question it was in a differ- 
ent form. It happened at ten minutes of three, that at that minute | was 
writing the last of my story, and the telegraph operator was taking it 
away sheet by sheet. You have to work quick in that sort of work and 
instead of writing the first question and the first answer, it was the last 
question and the last answer, and the last question had been different in 
form. It did not state in the ‘interest of the United States.’ When | got back 
to Boston | remember—— 

(By President Lowell.) I don’t quite understand. You said ‘the last of 
this question’?—The last of this question repeated—when he repeated 
this question he took out that phrase. 

(By Judge Grant.) The judge took it out?—(President Lowell) He asked 
the question in a different form.—(By Mr. Sibley) Yes. 

(By Judge Grant.) Oh, I see. 

(By Mr. Sibley.) When I got back to Boston I remembered the phrase 
as | had it first, as it had first been spoken, but | had no notes. | didn’t 
know what to do, if I ran it in the paper with a headline, and was ques- 
tioned about it I had no notes to prove it. | was in doubt as to what to 
do, then | remembered Shea of the Post who had taken notes, so | called 
him and asked if he heard it as I did, and | thought if I published it and 
was put on the stand and asked if | had notes I should say no, | had 
taken no notes, but depended on my recollection. Then | remembered 
Mr. Shea. So I consulted with Mr. Shea regarding this statement of 
what the Judge had said. In the end I used it. I used it in my story. 

(By Judge Grant.) Then what happened?—What happened next is the 
point of all this. During the morning recess | was called to the Judge's 
Chamber and the Judge had a typewritten sheet in his hand. He [4955] said 
‘You quote me as asking whether Mr. McAnarney was going to claim 
that his client was acting in the interest of the United States and | didn’t 
say that. | couldn't believe it was so what you said, in order to settle it 
I had the stenographer transcribe what | said and here it is.’ And the 
phrase did not appear on the sheet. At that time the bailiff came in and 
said the jury was ready and that was the end of the colloquy. 

(By Judge Grant.) He had a sheet from the official stenographer?—He 
had. 

What did he charge you withr—I was charged with printing an article 
pertaining to contain what was said in the courtroom which was false, 
and which did not contain what he said, and Mr. Shea without consulta- 
tion with me used the same thing, and I don’t know whether the Herald 
did or not. | was going through a very great trouble at that time and the 
details are very foggy in my mind. 

(By Judge Grant.) | see, it was simply the typewritten sheet which the 
official stenographer had given him. 

(By Mr. Sibley.) I have seen the judge sit in his gown and spit on the 
floor. | don’t know whether there was a spitoon there or not. | have heard 
him swear. His conduct was very improper. What affected me more than 
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anything else was his manner. It is nothing that you can read in the 
record. In my thirty-five years I never saw anything like it. When I went 
there, officers who knew me felt me over to see if I had a gun. His whole 
manner, attitude seemed to be that the jurors were there to convict these 
men. 

(By Mr. Thompson.) I want to bring out this point—what did you 
observe as to the conferences at the judge’s bench, certain happenings that 
were not taken by the official stenographer.—In reference to that, | went 
to the toilet one day and passed close to the bench. The jury was on the 
right hand side of the room, and the witness stand between the jurybox 
and the bench. On the left hand side there was a door leading to a corridor, 
running to the toilet at the end of the hall, and I had to pass close to the 
bench. When there was a halt in the proceedings I took advantage and | 
had to go by the end of the bench and the lawyers had stepped up to have 
a little conference, and the stenographer stepped forward 

(By Judge Grant.) The judge sat at the end?—At that time. 

(By Mr. Thompson.) Yes, this was a short recess. (By Judge Grant.) 
Oh, yes, I see. 

(By Sibley.) The lawyers were going to confer with the judge at the 
bench and I passed close to them on my way out, and I got there about 
the time the stenographer came up with his notebook to take down what 
is said as is customary, and the Judge said ‘Get the hell out of here, who 
called you up herer’ And I paid no attention and he was whispering so | 
wouldn’t hear.” [4956] 


Sibley also said he had called defendants’ counsel “those damn fools” 
and had ruled against them “with the air of prejudice and scorn.” [4957] 





Mrs. EvizABETH R. BERNKOopPF had not attended the trial but had re- 
ported the arguments of the motions for a new trial. On these occasions 
she had often ridden to the Courthouse on the same train with the Judge 
who conversed with her. She said of his attitude: 


“I know he conducted himself as no judge should; that he talked con- 
tinually about the case and the impression he gave was that he was decidedly 
antagonistic towards the defense. He referred to Moore as ‘that long-haired 
anarchist from the West,’ and that he couldn’t come into his court and run 
things as he pleased, and that he might be able to get away with that sort 
of thing in the courts of California, but he was going to find out that he 
couldn't be intimidated by Moore, or anybody. The conversation was along 
that tenor entirely.” [4965] 

Georce U. Crocker, a well known lawyer of Boston, at one time City 
Treasurer, testified that during the course of the trial he had been ap- 
proached by Judge Thayer in a club. The Judge, he said, had told him: 
“we must protect ourselves against them, there were so many reds in the 
country,” and he had a couple of them up in the trial at which he was pre- 
siding. On another occasion, Crocker said, Judge Thayer had taken a 
paper out of his pocket saying it was part of his charge, and, referring to 


' 540 THE CHARGE OF PREJUDICE 


an argument Moore had made, had said: “That will hold him” [4969]. 
The witness told the Committee he thought Thayer “was bound to con- 
vict these men because they were reds.” [4970] 


RosBert BENCHLEY, then dramatic editor of Life, told of a conversation 
he had had with his friend Loring Coes of Worcester in the early summer 
of 1921: 

“When he came, what did he say?—He was very enthusiastic. He was 
talking with Web Thayer. He said, ‘Web has been telling me about these 
people down in Boston, the Reds.’ 

By the way, you know Judge Thayer all your life?—yYes. 

Commonly called Web Thayer?—Yes. He knew my parents very well. 
And Loring Coes said that Web had been saying that these bastards down 
in Boston were trying to intimidate him. He would show them that they 
could not and that he would like to get a few of those Reds and hang them 
too. Mr. Coes was very enthusiastic about this point of view and | did not 
show him [| was not, so he continued along that line. He said Web Thayer 
was quite proud of his stand in this matter and the stand he was going to 
take in upholding the best traditions of the bar and that he would get 
these guys sooner or later and show them they couldn’t put anything over 
on him. That was the substance of what Mr. Coes said. 

Did Mr. Coes not long ago have an accident?P—Yes, he was thrown 
from a horse. 

What was the effectP—I really don’t think that it had any bad effect 
on his memory. 

I noticed in the newspapers Mr. Coes denied ever having told you any- 
thing of this kind—I don’t know because | haven’t seen him since. | have 
seen Mrs. Coes. | think probably he was pretty cross at me because we 
had no communication about it and | think he thought [| violated the 
country club code of etiquette in reporting a conversation of that nature 
and in dragging him into it.” [5019] 

Coes never testified or gave any affidavit on the subject. A reporter, 
JosepH J. GLancy, testified to having spoken with Coes on the telephone 
after the Benchley statement first became public in April. According to 
this witness Coes stated he did not remember what had been said on the 
occasion referred to. [5023] 


Mrs. Rantout before the Committee repeated substantially what she 
had written in her report; asked about Judge Thayer's conversations with 
her, she said: 


‘| don’t remember the sequence of the conversations. He always asked 
me how [| thought the trial was going and my answer was, of course, | was 
neutral. This was before the defense had been put in at all. I tried to 
maintain my neutrality as | did right through the trial. He said he 
thought | would change my opinion when it was over and the suggestion 
was | was foolish to remain neutral in other words. 
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Ig that all you remember of the first conversation? Was there anything 
about his talk and gestures?—His talk and gestures were extremely ve- 
hement. He was always more or less assured of what he wanted to impress 
you with. I was a little startled and I wrote it down thinking it was 
curious. 

Coming to the second conversation, did he send for you again?—Yes. 

What stage had the trial reached at that time?—The trial reached the 
stage of the defense going in then. The day I went to him there happened 
to be put on Sacco’s employer. He was put on by both sides. This was the 
time he was put on by the defense. The defense was going in | know and 
he asked me how | thought the trial was going and | said one interest- 
ing thing stood out and that was Mr. Kelley’s characterizing of Sacco as 
being a fine worker. | said I thought that was very interesting because a 
man’s background was what a man’s employer thought of him. He said, 
‘You should not believe anything that man says on the stand. Off the 
stand he calls him everything under the sun’ [5024]. What he wanted to 
impress me with was that off the stand Kelley was not as pleased with 
Sacco as he was giving the people to understand. 

What reply did you make to that statement?—I made the reply, ‘I 
didn’t know | was here to judge people by what was said off the stand; 
I was here to judge them by what was said on the stand.’ 

Did he make any reply to that?——I think he just shrugged his shoulders. 
I was pretty het up over all he had said and I don’t think I waited long 
after that. [5025] ... 

(By Pres. Lowell.) What was in the charge that struck you unfair?— 
The thing that struck me in the charge as being unfair was, one of the 
things was his extreme desire for those men to be loyal and to do their 
duty and stand up and all this talk. It would have an immediate effect on 
the type of intelligence of that jury. You were dealing with the type of 
intelligence that would cat that stuff up. [5026] .. . 

(By Judge Grant.) I don’t think you say anything about his charge? 
—] dare say | didn’t. It would not be a thing that I would naturally or 
normally put in. | was there to give an account of the testimony given. 

And express your opinion as to the guiltr—Yes. 

And you expressed your opinion as to the evidencer—I gave the atti- 
tude of the judge. That is the only thing I think I did. 

(By Mr. Thompson.) If the point is to be made, I ask you to take all 
the time you need and read it yourself as to what is in there and what is 
not in there in regard to this matter—I do say it was impossible to sit 
there day after day and not feel that he was convinced the defendants were 
guilty. There was something in his manner. . 

(By Mr. Ranney.) What was in his manner? That was a pretty serious 
accusation—What there was in his manner, there was a feeling of in- 
tolerance for the attorney for the defense which was very strong. 

(By Pres. Lowell.) Was that true of anybody except Moore?—Ves it 
was, at least it struck me that he had a complete intolerance with any- 
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thing in the presentation of the defendants’ case. I think he tried to be 
fair in his decisions as to the admission of evidence. That was a purely 
legal point. | am not a lawyer and | could judge those things just as a lay 
man but it seems that he tried to be tair in that but his whole attitude 
surrounding the judge’s bench at that time was one of hostility towards 
those men. I was convinced of it. | should never have mentioned it, 
unless I was. I leaned over backward in this report to make it fair. There 
was many things | could have put in that was true but not in my opinion 
fair.” [5027] 

Professor JAMES P. RicHArpDSON, of Dartmouth College, a conserva- 
tive lawyer, who had known Judge Thayer for a long time, testified con- 
cerning a conversation with him in November, 1925: 


“Judge Thayer met on the field with a group about. He spoke to me 
by name. Ile had known me for a long time. Ile immediately went into 
the subject of the Sacco-Vanzetti case; he referred at once to the motions 
which had been pending before him, and which he within a short time 
disposed of. My recollection is, | don’t know, but Mr. Ranney is prob- 
ably correct, would have been that some of these motions had been de- 
cided on shortly before this conversation. 

(By Mr. Ranney.) That is right, all decided. 

(By Prof. Richardson.) All had been decided, probably a short time 
before. Judge Thayer said as near as | can remember ‘Did you see what 
[ did with those anarchistic bastards the other day. I guess that will hold 
them for a while.’ 

(By Mr. Thompson.) Yes?—‘Let them go to the Supreme Court now 
and see what they can get out of them.’ 

Yesr—-There was more of the same sort. 

Yes’—Well, there was more of the same sort. My recollection is fairly 
accurate. [5065]... 

(By Mr. Ranney.) And he had known you beforer—Yes. 

For how many yearsr—All of ten or fifteen. 

And did you form a like or dislike of him before this time? Prior to 
November I, 1924, | meanr—I can’t say that I did. No. 

(By Judge Grant.) How old a man is he?—Judge is a man | would say 
of 78. He is a man much older than | am. His class is ’79, my class is “99. 
I had some previous connection in college affairs with him, and he had 
also been a member of various alumni societies, and | had come in con- 
tact with him more-or-less. He was one of the members of the Alumni 
counsel and I met him more-or-less. 

During your knowledge of him in connection with the College, you came 
in contact with him?—He had been a member of the Alumni Counsel. 

I think that 1s all. 

(By Mr. Thompson.) His attitude on the occasion you refer to, did he 
discuss it calmly, or was he excited over Sacco and Vanzettir—At both 
times, Mr. Thompson, he was violent. 
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(By Judge Grant.) He was what?—Violent in his methods of expres- 
sion.” |5069[ 


Professor Richardson had, on April 17th, 1927, sent the following un- 
solicited letter to Governor Fuller: 


_ “As a member of the Massachusetts Bar with an actual practice [5067] 
in Boston for a period of fifteen years, from 1902 to 1917; as a member of 
the Massachusetts Constitutional Convention of 1917; as one whose uncle, 
James B. Richardson, was a judge of the Superior Court of Massachusetts 
for almost twenty years; and as the present holder of the Chair of Law at 
Dartmouth College, the college of Judge Webster Thayer, | hope that | 
may be pardoned for adding this letter to the many written to you re- 
garding the Sacco-Vanzetti case. | cannot pretend to have followed this 
case in all of its details, yet | have kept track of it with some care, as is 
natural for a lawyer and a teacher of law and government. I have come 
to the very definite conclusion that it would be a most unfortunate thing if 
these men were allowed to go to the electric chair without further careful 
examination of the case. 

“The suggestion that Your Excellency should appoint an impartial com- 
mission to aid you in such a review of the case seems to me an excellent 
one, and | sincerely hope that something of the sort will commend itself 
to you. I know of my own personal knowledge that Judge Thayer’s mental 
attitude during the progress of this case was such as to make him liable 
to pre-judge it in many of its later stages. | had a personal conversation 
with him in Hanover at a date which was either in the fall of 1924 or in the 
fall of 1925, (I regret that | cannot place it more accurately) in which it 
was very evident that Judge Thayer regarded these men with a feeling 
which can only fairly be described as abhorrence.” [5068] 


Two other witnesses testified before the Committee in relation to the 
Judge’s attitude. ARTHUR D. Hitt, who had acted as counsel for the de- 
fendants on one of the motions after the trial, told of the impression made 
upon him by Judge Thayer: 


“The thing which struck me first about the case was the attitude and 
condition of mind of Judge Thayer. I came to the case perfectly without 
any feeling based upon the character or opinions of the defendants, other 
than a general prejudice which | confess to against people who dodged 
the draft; apart from that I cared nothing for their opinions so far as the 
case was concerned. I had no feeling one way or the other about Judge 
Thayer. I was shocked at the condition of nervous tension in which | 
found him to be. I can only describe it by saying that he seemed to me 
absolutely obsessed with the case; he could talk of nothing else, and he 
could not refrain from talking of that. 

(By Judge Grant.) This was a little over two years after the actual 
trial, the first trial?p—I don’t even know, Judge Grant, when the first trial 
was: it was between March 15, 1924 and October 3, 1924, at various days. 
The moment I found myself with him he would invariably take ur the 
subject of the trial and talk about it, and a number of times he called me 
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into the lobby, either alone or with Mr. Thompson, and talked to me about 
the case. I not only noticed that he talked to me about it and to Mr. 
Thompson about it but that he talked to every one about it, and while | 
cannot now recall any one thing he said that I would be willing to swear 
to it, I do recall that he talked in a manner indicating certainly very 
strong excitement, and showed that he was very far from being in a 
normal state of mind about the case. 

Do you mind giving some specific instance so as to show the kind of 
things he said or did?P—I am sorry, Judge Grant, | cannot, and | am 
ashamed to say that although | have racked my memory I cannot recol- 
lect any definite instance; | should be drawing on my imagination if | at- 
tempted it. [5206] ... 

——The impression on my mind of the Judge’s state of mind is perfectly 
definite and very clear, and [| can visualize the way he looked, I can 
Visualize my impression of his manner and his feeling as revealed by his 
manner; the exact words I cannot remember, nor the subject-matter of 
the conversation, further than there were a good many generalities in it, 
about the danger to our institutions from foreigners and radicals, and the 
importance of respect for the law and of a firm hand in the administration 
of justice. His manner indicated to me a strong feeling of prejudice, both 
against the men themselves, their opinions and their counsel Mr. Moore. 

During the arguments of the case, both on the questions arising out of 
the insanity matter and on the arguments of the motions when they were 
heard—— 

(By Judge Grant.) Did vou argue the Ripley motion or the bullet mo- 
tion’—Yes, | argued the bullet motion myself. 

What was that?—I only argued one motion; | argued the presence of 
the bullets in the jury room. 

(By President Lowell.) The cartridges?p—Yes, sir, the cartridges. | 
argued that and that was the only motion | did argue. | heard Mr. 
Thompson argue one or two other motions. The impression | got at that 
time was that Judge Thayer was absolutely impervious to any arguments 
whatever and that it was a waste of time to make them. He made that 
Impression very definitely on my mind, and throughout that whole time 
my feeling was that he had got into a state of mind when he could not 
properly try that case, of which he himself was hardly conscious. One 
thing that shocked me a good deal was his evident pleasure in being photo- 
graphed by the newspapers in connection with the case. On one, and | 
think on two occasions, he practically forced me and Mr. Thompson out 
so as to be photographed with him in Worcester, and he showed, well, a 
very unfortunate attitude in regard to that; and it showed to me, well, 
it indicated, | had a feeling—mind you, he was always perfectly kindly 
and gracious to me out of court, and he did nothing in court except to 
show as a Judge can show, that he is strongly against you from the be- 
ginning in everything that you say. But I felt rather sorry for the man. | 
felt that he had been subjected to more of a strain by threat of political 
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excitement, of emotion, and of consciousness of his own position and im- 
portance that he had been able to bear . . . [5207] 

——The impression | had was that the excitement in regard to the case in 
foreign countries, the threats which had been made there of violence, 
coupled with an atmosphere of fear of Red outbreaks which existed in the 


mat at that period, had been greatly wrought upon the Judge’s mind.” 


Margulis AGOSTINO FErRRANTE, Italian consul in Boston, had attended 
the trial at Dedham almost every day. He testified about his impression 
of the Judge: 


“—-But he was sure that those two men were guilty, he was absolutely 
confirmed in his soul that those two men are guilty, and this feeling of his 
was evident all through the trial. You can read the trial, you can read the 
record that you have, and you will find sometimes an answer, sometimes a 
question that is all right, but you can see sometimes that you have the 
general impression, and the jury had it. Suppose I ask you, ‘This is a 
pencilr’ and you say, ‘No.’ I ask you, ‘This is a pencil?’ and you say 
‘No.’ That would be very different to me. [ remember one day a question 
asked by Moore to the witness, I don’t remember which one, or maybe of 
the two, or Sacco, or Vanzetti, and Judge Thayer turned to the side, look 
at the jury, ‘Question——’ how you say it, oh, yes, ‘excluded.’ 

(By President Lowell.) Excluded?—‘Question excluded.’ That gave me 
the feeling that Judge Thayer don’t like Mr. Moore. That was my feel- 
ing, but because [ never like this man—— 

We haven't met anybody who did as yet.—But I think, Judge Thayer, 
I did not think it was the right time to show his feelings. That is one 
thing that shocked me very much. It was the little things. I told Judge 
Thayer and he laugh about it.” [5245] 


Jupce THayer himself testified before the Lowell Committee, as did ten 
of the trial jurors, but counsel for the defendants were not permitted to 
be present, nor has the testimony of the judge or of the jurors been since 
made public. 


Mr. THompeson in his argument before the Committee pointed out the 
difficulties he was laboring under through being in ignorance of this testi- 
mony. He contended that the judge’s state of mind was as important in 
the decision of the motions for a new trial as it was at the trial itself and 
that a judge who expressed himself with the violence and bias of Thayer 
could not be considered capable of giving the defendants a fair hearing. 
Thompson pointed to the use of guards at the trial as the first instance of 
prejudice’ since it intimated to the jurors that the defendants were men 
against whom it was necessary to be protected. 

Parts of his argument follow: 


“T am here for two men who are going to die on August 10 unless s....e- 
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body does something to relieve them, and no respect for the courts of this 
State in the abstract can prevent my telling what I think about this partic- 
ular Judge in this particular instance. 

“{ think I know how at least two members of this Committee, who are 
lawyers, feel about the courts of Massachusetts. | know the shock that must 
come to you and to each of you when you hear a man like Professor 
Richardson repeat the language of this judge about two men on trial for 
their lives. | know the feeling that we must protect our courts from the 
disgrace that will fall on them if this thing comes out. It has come out, 
gentlemen. [t cannot be concealed. Isn’t there a limit? Do you think the 
courts of this State are going to be really protected, really to hold the 
popular esteem by subterfuge, by secrecy, by concealing the facts, the truth? 
Is it not more likely to bring about a maintenance of the high standards 
that we hitherto have had—lI say hitherto; | mean up to the last 25 years 
—to face disagreeable facts as they really are and try to cure them rather 
than to hide them and talk in loose and general terms about the respect 
owed to the courts of Massachusetts? 

“I do not yield to anybody in respect for the courts, but | want to have 
the courts repectable, and | will not give my personal respect to any 
judge, however eminent, merely because he holds his official position, who 
is capable of saying the things that were said by this judge during this 
trial and after this trial while motions were pending before him. If that 
is going to be the test here, if the alternatve is going to be respect for [5267] 
Judge Thayer, or justice to these men, my choice 1s made, because [ can- 
not have any respect for a man who will talk as he did about these men 
and about his attitude toward them. [5268] .. . 

“| have known Judge Thayer all my life. . . . 1 could not honestly sav 
that I think Judge Thaver ts all the time a bad man or that he 1s a confirmed 
wicked man. Not at all. That isn’t so. But [ sav he is a narrow minded man, 
he 1s a half educated man, he js an unintelligent man, he is full of prejudice, 
he 1s carried away with his fear of reds, which captured about 90 per 
cent of the American people. Unfortunately all the half educated, un- 
cultivated class joined in that propaganda. Ills categories of thought are 
few and simple—reds and conservatives, and ‘soldier boys.’ No margin 
between them. No intermediate ground where people cannot be placed in 
the one class or the other. He knows only a few simple things; the country, 
the war, the reds. That is the way I size him up. Not that he intended to 
be wicked, or that he intended to be bad. | think he thought that he was 
rendering a great public service. As he said to Benchley: ‘I will protect 
the citizens against the reds,’ and all that. I won’t stop to read his exact 
words. That is the type of man you are to think about, violent, vain, and 
egotistical.” [5273] 

Mr. Thompson argued that the standing of the witnesses who criticized 
the judge precluded the possibility that they had distorted the character of 
his attitude. He called attention to Thayer's abuse of Moore at the trial and 
to such incidents as then occurred as his examination of Kurlansky } and of 
Kelley ? and his question to counsel, asked while Sacco was under cross 
examination, about the collection of the literature as being in the interest 


1See pp. 232, 233. 2 See p. 382. 
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of the United States; 1 he cited the misquotation of the record in the judge’s 
last opinion.? Mr. Thompson contended it was impossible to get the judge’s 
antagonism to Moore before the higher court and stated that this court had 
never found a judge of the lower court guilty of abuse of discretion, the 
two benches being so closely linked together. [5275-5278] 


Concluding on this aspect of the case he said: 


“But the courts have failed to do justice. There is something to complain 
of, and you cannot get around it. That language quoted by Richardson 
and others has gone around the world, translated into every language of 
modern Europe. 

“Do you think it is wise to try to find some way to belittle the serious- 
ness of that so as to get these men executed? Or is the approach to be 
like this: we won’t dvise this Governor to exercise clemency if we think 
the trial has been fair and if we think there is no reasonable doubt of guilt; 
but in approaching that question of whether the trial was fair and whether 
there is a reasonable doubt of guilt we will not be predisposed to find 
against these men; we will be perfectly open minded and just as willing, 
in spite of the honor of the Massachusetts courts, in spite of all the con- 
siderations that lead a conservative man to hesitate before doing anything 
for men like this, in spite of that, we see enough in this to know that if we 
on the extensive evidence now before us could reach an opinion favorable 
to the contentions of these men nothing would do so much to quiet down 
the agitation which will never be quieted as long as the world lasts if these 
men are executed. A new trial is all they ask. You may not believe it, 
but I am going to state it just the same—I have recently been twice dis- 
charged by Sacco in this case, the last time only a few days ago, and twice 
have I gone back to him. Why? Only because | cared for him? No. He 
seems to me to be a fanatic of a type that the whole drift of my education, 
background and training leads me to disapprove. No, | have stayed by 
him because | believe he has been dealt with unfairly, and because | believe 
that the danger to our institutions involved in what has occurred in this 
case Is such that any man who has any desire at all to see the maintenance 
of American institutions in their pure form ought to stand by even 
if he is discharged every day by Sacco and Vanzetti, and ought to try to 
prevent what ts likely to happen in this case.” [5279] 


In answer to these contentions Mr. RANNEY Said that the record failed 
to show any such prejudice as was claimed: 


“So that we say, without further argument, just this: that if Judge 
Thayer’s mind was prejudiced almost to the point of obsession during that 
trial, that it would be indicated somewhere in that record, and that, search 
as you will from the first page to the last of that record, you will finc no be- 
trayal of that prejudice, except—and | must characterize it is such—in the 
fanciful argument of my learned brother. 

Jupce Grant. | understood Mr. Thompson to state, though possibly | 
may have misunderstood him, that if the judge expressed outside the court 


1See pp. 71, 434-436. 2 See p. 464, 
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room an attitude of hostility toward the defendants, which was not in any 
way communicated to the jury, that, as a matter of law, that would be an 
unfair trial. 

Mr. Ranney. | think that was the substance of it. 

Mr. THompson. | think that deprived us of the right guaranteed us by 
the Constitution. It indicated prejudice, and we were not obliged to show 
actual effect of that prejudice upon his conduct. 

Mr. Ranney. | will go further, Judge Grant. 

Jupce Grant. Yes, go ahead. 

Mr. Ranney. Evidence has been offered here, and of course there must 
have been, that Judge Thayer’s mind was prejudiced throughout this trial. 
There is the evidence, for instance, of Sibley and other witnesses. Now, we 
say that that ts evidence only of prejudice, and if Judge Thayer really had 
a prejudiced mind that that must have been shown and must have gotten 
into the record of this trial, and we say that it has not, and that again we are 
content to leave to this Commission for an examination of the record to find 
out. In other words, if he was prejudiced it could [5335] not have helped 
showing in the record of this trial, and it does not, and we leave that matter 
there. 

Mr. THompson. Would sneers show?” [5336] 


Mr. Ranney maintained that the judge had been fully justified in his 
antagonism to Moore and that neither of the McAnarney brothers who 
appeared before the Committee had complained of unfairness. He pleaded 
for the right of a judge to be human and express himself freely to his friends 
out of court. He argued that the decisions on the various motions showed a 
mind free from prejudice and asked the Committee if they would not have 
come to the same conclusions as had Judge Thayer. [5341-5347] 


The Committee in its report discussed the charge of prejudice at some 
length: 


“It has been said that while the acts and language of the Judge, as they 
appear in the stenographic report seem to be correct, yet his attitude and 
emphasis conveyed a different impression. But the jury do not think so. 
They state that the Judge tried the case fairly; that they perceived no bias; 
and indeed some of them went so far as to say that they did not know when 
they [5378k] entered the jury room to consider their verdict whether he 
thought the defendants innocent or guilty. .. . 

“Affidavits were presented to the Committee and witnesses were heard to 
the effect that the Judge, during and after the trial, had expressed his 
opinion of guilt in vigorous term. Prejudice means an opinion or sentiment 
before the trial. That a judge should form an opinion as the evidence comes 
in is inevitable, and not prejudicial if not in any way brought to the notice 
of the jury, as we are convinced was true in this case. Throughout this report 
the Committee have refrained from reviewing the evidence in detail and 
stated only their conclusions with comments upon points that seemed of 
special significance. From all that has come to us we are forced to conclude 
that the Judge was indiscreet in conversation with outsiders during the 
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trial. He ought not to have talked about the case off the bench, and doing so 
was a grave breach of official decorum. But we do not believe that he used 
some of the expressions attributed to him, and we think that there is 
exaggeration In what persons to whom he spoke remember. Furthermore, 
we believe that such indiscretions in conversation did not affect his con- 
duct at the trial or the opinions of the jury, who indeed, so stated to the 
Committee. [5378]] ... 

“Again it is alleged that the whole atmosphere of the court-room and its 
surroundings, with the armed police and evident precautions, were such 
as to prejudice the jury at the outset; while the remark of the Judge to the 
talesmen that they must do [5378m] their duty as the soldier boys did 
in the war was of a nature to incline them against the prisoners. The 
jury do not seem to have been conscious of any such influence, or of the 
presence of any un‘-sual number of police. Nor do they appear to have 
entered upon the case with the slightest predisposition in favor of the 
prosecution, some of them at least very far from it. We do not think these 
allegations have a serious foundation. 

“To summarize, therefore, what has been said: The Committee have 
seen no evidence sufficient to make them believe that the trial was unfair. 
On the contrary, they are of opinion that the Judge endeavored, and en- 
deavored successfully, to secure for the defendants a fair trial; that the 
District Attorney was not in any way guilty of unprofessional behavior, 
that he conducted the prosecution vigorously but not improperly; and that 
the Jury, a capable, impartial and unprejudiced body, did, as they were 
instructed, ‘well and truly try and true deliverance make.’” [5378n| 


The Governor said: 


“| have consulted with every member of the jury now alive, eleven 
in number. They considered the judge fair; that he gave them no indica- 
tion of his own opinion of the case. Affidavits have been presented claim- 
ing that the judge was prejudiced. I see no evidence of prejudice in his 
conduct of the trial. That he had an opinion as to the guilt or innocence 
of the accused after hearing the evidence is natural and inevitable.” [5378e] 


After the decision of the Governor was announced counsel made their 
first attempt to bring before the Courts the question of Judge Thayer's 
prejudice. This subject had not been raised on the appeal from the judg- 
ment of conviction because the material had not then been available. Some 
of it was in the possession of counsel at the time the Medeiros motion was 
made, but the point was not raised, although reserved in the bill of excep- 
tions prepared on the appeal from that decision. Apparently counsel were 
waiting for additional confirmation. 

A motion was made by Mr. Hill for revocation of the sentence and for 
a new trial. Over the protests of counsel Judge Thayer was assigned to 
hear the motion. A jurisdictional point was at once raised by the prosecution, 
namely, that under the existing Massachusetts law no motion for a new trial 
could be heard after sentence had been imposed and that a motior. for 
revocation of sentence was only another attempt to accomplish the same 
thing. Judge Thayer passed only on this jurisdictional question. For the 
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same reason the Supreme Judicial Court held that it was unnecessary to 
decide whether or not Thayer had been properly assigned to hear the motion 
charging him with prejudice. The claim of prejudice was not discussed at 
all.? 

Efforts to secure the intervention of the Federal courts failed because, 
under the Constitution, those courts have no power to intervene in state 
criminal cases unless the state court had not proper jurisdiction of the case. 
The Federal judges before whom the matter was brought all agreed that 
pre,udice on the part of a trial judge would not deprive him of the necessary 
jurisdiction and therefore the proceedings were not void.? Justice Holmes 
wrote an opinion (quoted in full in Part 1, pages 180, 181) in the course of 
which he stated that counsel thought the affidavits relied on to show preju- 
dice proved ‘‘somewhat more” than he himself drew from them. This ts the 
only judicial comment on the subject of Judge Thayer's prejudice. 

But the finding of the Lowell Committee that there had been on the part 
of Judge Thayer a “grave breach of official decorum” received widespread 
comment. Many newspapers wondered what the Committce would consider 
prejudicial conduct on the part of a Judge. The Springfield Republican, 
agreeing with many other opinions, urged the Governor not to permit the 
execution unless the conduct of Judge Thaver could be deemed above re- 
proach, and, referring to the report of the Committee, it stated in an edi- 
torial: 

“The malignant mischief that can be done by that phrase in the mouths 
of promoters of industrial and social strife in the years to come appalls 
the imagination.” 


1See Part I. pp. 178, 179. 
2See pp. 178-182. 
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